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Oity of. Lancaster, to use of Penn Iron Com- 
pany. Limited, et al., Appellants, vs. 
Samuel W. Frescoli and The 
American Surety Oo. 

Surety — Liability of on contractor^ s bond 
— Materials — Res adjudicata — Evi- 
dence, 

The surety on a bond given by a contractor 
to a city to secure the faithful performance of a 
eoDtract for building a reservoir, which contains 
a covenant providing for the payment by the 
contractor of the wages of laborers engaged on 
the work and of the material furnished for said 
work, is not liable to a suit on said bond by 
material men as use parties in the name of the 
city, after a suit brought on the contract by 
said contractor against the city to recover a 
balance clairoeH to be due under said contract, 
is determined in favor of said contractor by a 
settlement and judgment duly entered against 
the city and unappealed from, and evidence 
outside of the record to show that the claims of 
said materialmen were not considered in said 
settlement is inadmissible. 

A claim for feed furnished to a contractor for 
horses used by him in his work, is not within 
the scope of a provision in bis bond for the 
payment of labor and materialmen. 

The rule that what has ouce been judicially 
detei-mined shall not again be made the subject 
of litigation extends to every question in the 
proceeding which was legally cognizable, not 
only to matters which were raised but to those 
which might have been i*aised. 

Appeal of the Penn Iron Company, lim- 
ited, Reilly Bros. & Raub and D. B. Lan- 
dis & don, plaintiffs, from the judgment of 
the Court of Common Pleas of Lancaster 
coantj on a verdict for the defendants, 
Samuel W. Frescoln and the American 
Surety Co., of New York. 

This was an action brought to recover 
the price of materials furnished to and used 
by Samuel W. Frescoln in the construction 
of a reservoir for the city of Lancaster. 
The contract of said Samuel W. Frescoln 
with the city contained the following pro- 
vision : 

^^And the said party of the second part 



hereby agrees that he will pay, or cause to 
be paid or secured, the wages due to all 
laborers employed in the work specified in 
this contract, and also the amounts due to 
all persons from whom he purchases any 
material to be used in the aforesaid work." 

The bond provided by the American 
Surety Co., under the special oidinance 
authorizing the contract requiring a bond 
for the faithful performance of the contract, 
contained also the following provision : 

"And further, that if the said Samuel 
Wilson Frescoln shall well and truly pay, 
or cause to be paid, the wages of all labor- 
ers engaged in or upon the said work, ^nd 
also all materialmen for material supplied 
or furnished for said work, etc., * * * 
then the above obligation to be void," etc. 

The general ordinance of June 1, 1892, 
required that contractors should give ad- 
ditional bond to the city to protect labor 
and materialmen, but as this protective 
feature was embodied in the main bond, 
though not required by the special ordi- 
nance, an additional bond was not given in 
this case. 

Previous to the bringing of this suit, 
litigation between the city and the con- 
tractor to determine the amount due to the 
latter for said work had been settled. 

On January 14, 1899, the Court below, 
Brubaker, J., entered judgment against 
the defendants for want of a sufficient affi- 
davit of defense. (See 16 Law Rbvibw, 
78.) 

On July 19, 1899, this decision was re- 
versed by the Supreme Court. (See 16 
Law Review, 313, and 92 Pa., 452.) 

On the trial before Landis, J., the Court 
refused to allow the following question, 
asked of William R. Brinton, Esq., a wit- 
ness for the plaintiff: 

Question : " By what authority di4 you 
insert the following provision in the con- 
tract, viz.: 'And the said party of the sec- 
ond part hereby agrees that he will pay, 
or cause to be paid or secured, the wages 
due to all laborers employed in the work 
specified in this contract, and also the 
amounts due to all persons from whom he 
purchases any materials to be used in the 
aforesaid work, and that before the final 
acceptance of the work and the release of 
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his sureties, will and mast, if required, fur^ 
nish to the said committee or its engineer, 
satisfactory evidence that all persons who 
have done work or furnished material under 
this contract have been fully paid or se« 
cured ? ' " (Ist assignment of error.) 

The Court disallowed the bill of D. B. 
Landis & Son for $951.10, on the ground 
that feed for live stock was not such ma* 
terials as were comprehended within the 
terms of the agreement and contract. (2d 
assignment of error.) 

The Court admitted in evidence the rec- 
ords of Case No. 57, to October Sessions, 
1894, in the Circuit Court of the United 
States, for the Eastern District of Pennsyl- 
vania, in which Samuel W. Fresooln was 
plaintiff and the city of Lancaster, defend- 
ant. (3d assignment of error.) 

The Court disallowed the following offers 
of the plaintiffs: ^^ Plaintiffs offer to prove 
by John E. Snyder, Esq., who was City 
Solicitor at this time or at the time this 
settlement was made in Philadelphia, and 
by Edwin S. Smeltz, who was Mayor of 
the City, and who was in Philadelphia 
when the settlement was made, that a set- 
tlement was made with Frescoln, and that 
the question of labor and materials never 
entered into any discussion of the settle- 
ment; that the settlement was made en- 
tirely disregarding the rights of certain 
parties who did have rights under this 
bond." (4th assignment of error.) 

" Plaintiffs offer to prove by A. J. 
Steinman, Richard M. Reilly and Clayton 
6. Landis, the use plaintiffs in this suit, 
that they were not parties to the record in 
the Philadelphia suit, they had no notice 
of it, and that their claims were not adju- 
dicated." (5th assignment of error.) 

The plaintiffs presented the following 
points : 

" 1 . Under the law and the evidence the 
verdict must be for the plaintiffs." An- 
ewer. "Refused." (6th assignment of 
error.) 

" 2. The Court is asked to instruct the 
jury that the insertion of the additional 
condition in the bond for the protection 
of labor and materialmen was a complete 
legal compliance with the Ordinance of June 
1, 1892, and the verdict must be for the 



plaintiff." Answer. "Refused." (Tth 
assignment of error.) 

"8. The action brought b^ Frescoln 
against the city, October Sessions, 1894, 
Circuit Court of the United States, was 
not an adjudication of the claims now sued 
upon, and the verdict must be for the 
plaintiff." Answer. "Refused." (8th 
assignment of error.) 

" 4. The use plaintiffis have rights under 
the bond separate and distinct from the 
city, and a suit between the citj and 
Frescoln does not preclude a recovery in 
this suit." Answer. "Refused.'* (9th 
assignment of error.) 

The defendant submitted the following 
points : 

"1. Under the law and the evidence 
the verdict must be for the defendant." 
Answer. "Affirmed." (10th assignment 
of error.) 

" 2. No recovery could be had on this 
bond except by the city of Lancaster in its 
own right, and as this suit is not brought 
in its right there can be no recovery, and 
the verdict must be for the defendant." 
Ansfver. "Affirmed." (11th assignment 
of error.) 

" 3. The action brought by Samuel W. 
Frescoln against the city of Lancaster, to 
October Sessions, 1894, No. 57, Circuit 
Court of the United States, Eastern Dis- 
trict, to recover the balance claimed to be 
due him under the contract in suit, neces- 
sarily included every matter touching this 
right ; that the claims for labor and mate- 
rial were unpaid by the plaintiff in that 
action was a proper ground of defense in 
that action, and all of these matters must 
now be considered as conclusively adjudi- 
cated. The city could not maintain this 
action, and as the use plaintiffs here have 
no standing except upon the city's rights 
it follows that they cannot recover, and the 
verdict must be for the defendant." An- 
swer. "Affirmed." (12th assignment of 
error.) 

" The learned Court erred in directing a 
verdict for the defendant." (18th assign- 
ment of error.) 

Verdict for defendants and judgment 
thereon. 
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In discharging a rale for a new trial, the 
Court filed the following opinion : 

January 18, 1902. Opinion by Lan- 
DIS, J. 

The reversal of this case in 192 Pa., 
452, was not a anal disposition of it ; for 
there the only question involved was the 
saffioiency of the affidavit of defense. The 
Sapreme Court having found that affidavit 
to contain adequate averments, there could, 
of coarse, be no legal judgment entered 
against the defendants, and the return of 
the case for further adjudication was, 
therefore, rendered necessary. But the 
plain and forcible enunciation, by the 
learned judge delivering the opinion, of the 
principles involved would have, as was can- 
didly confessed by counsel on the argu- 
ment, finally and forever caused it to sleep 
the sleep that knows no waking, had it not 
been for the subsequent decision in Phila- 
delphia V8. Stewart, 195 Pa., 309. The 
slight variance in the facts as presented 
upon this trial is deemed sufficient to con- 
form it to that, the later case, and, there- 
fore, to permit a recovery to be had. It 
is, for this reason, important that a further 
examination be given to these two cases, 
and that the alleged additional Facts, par- 
ticularly, should also be carefully scrutin- 
ized. 

The primary cause of the suit was a 
contract entered into between Samuel W. 
Frescoln and the city of Lancaster. Fres- 
coln agreed to build a reservoir for the 
city, in accordance with the terms of his 
contract, and the plans and specifications, 
which were made part of it. As a part of 
the aji^reement was the following provision : 
**Aiid the said party of the second part 
hereby agrees that he will pay, or cause 
to be paid or secured, the wages due to all 
laborers employed in the work specified in 
this contract, and, also, the amounts due to 
all persons from whom he purchases any 
material to be used in the aforesaid work ; 
and that, before the final acceptance of the 
work and the release of his surety, he will, 
and must, if required, furnish to the said 
committee, or its engineer, satisfactory 
evidence that all persons who have done 
work or furnished material under this con- 



tract have been fully paid or secured." 
The contractor also gave bond to the city 
of Lancaster in the sum of $64,000, with 
the American Surety Company of New 
York as surety, for his faithful perform- 
ance of the contract, and there was also 
inserted in the bond the condition that; 
'^ Samuel Wilson Frescoln shall well and 
truly pay, or cause to be paid, the wages 
of all laborers engaged in or upon said 
work, and also, all materialmen for material 
supplied or furnished for said work." The 
agreement was signed by the Special Water 
Committee, which had eontrol over the 
work, and the bond was prepared by the 
City Solicitor by the directions of that 
committee, after a meeting of the commit- 
tee at which Frescoln was present. The 
then City Solicitor testified that he did not 
recollect any specific instruction ; but that 
his recollection was, that the form of the 
bond was reached after a general confer- 
ence between Mr. Frescoln and the Water 
Committee, and that he prepared it in pur- 
suance of the decision arrived at at that 
meeting. At the time of the execution of 
the contract there was an ordinance of the 
city of Lancaster, which had been passed 
June 1, 1892, entitled, "An ordinance 
providing that contractors engaged in do^ 
ing work for the city shall give bond to 
pay the wages of laborers employed by 
them in city work, and to pay for materials 
used by them in city work." Section 1 
of this ordinance provided " that, hereafter, 
all contractors engaged in and upon work 
for the city of Lancaster shall be required 
to give an additional bond to the said oity^ 
for the use of any person or persons ag- 
grieved, in such amount as may be required 
by the committee of councils having charge 
of the work, conditioned that they will well 
and truly pay, or cause to be paid, the 
wages of all workmen and laborers who 
shall be employed by them, and well and 
faithfully pay for all materials purchased 
and used by them in and upon the city 
work under their contract." 

After the work was alleged to be com- 
plete by Frescoln and was handed over to 
the city by him, a dispute arose between 
him and the city as to the amount which 
he claimed to be due, and, (ailing to agree, 
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he brought suit against the city, in the 
Circuit Court of the United States, for the 
Eastern District of Pennsylvania, to Octo- 
ber Sessions, 1894, No. 57. In that suit, 
upon its trial, an agreement was finally 
arrived at, between the parties, and judg- 
ment was entered in favor of Frescoln for 
$13,750. Frescoln did not pay for all the 
material used in the work, and there still 
remains owing by him to the Penn Iron 
Company the sum of $451.42, and to Reilly 
Brothers & Raub $381.09, on account of 
same. The claim of D. B. Landis & Son 
for $951.10, being for grain and feed fur- 
nished for the stock of the contractor, was 
held by us not to be such material as was 
contemplated by the contract, and, there- 
fore, was excluded from the case. We 
have concluded that this was a proper dis- 
position to make, under the law, of this 
claim. 

Under these facts, differing slightly 
from those alleged in the pleadings on the 
former hearing, can the plaintiffs recover 
against the American Surety Company 
because of the above-recited provision of 
the bond ? 

It is conceded that no special bond was 
given for the use of the plaintiffs, as was 
contemplated by the ordinance of 1892 ; 
nor does either the contract or the bond 
itself contain any stipulation that the bond 
in suit shall, in addition to being security 
to the city of Lancaster, also be for the 
use of the laborers and materialmen. The 
contractor was required to enter security 
for the faithful performance of his contract, 
and the bond to be given was, therefore, 
for the protection of the city of Lancaster, 
the additional stipulation as to the pay 
of laborers and materialmen being merely 
an incident. The authorities of the city 
of Lancaster neglected to take a special 
bond in accordance with the ordinance ; 
but could it be claimed that the city's 
neglect, or even refusal, to demand such a 
bond imposed a liability upon the city to 
pay such laborers and materialmen in case 
of the contractor's default? In passing 
such an ordinance, the city authorities 
were not seeking, primarily, to aid the in- 
terests of those who dealt with the munic- 
ipal contractors. Its real purpose was, as 



is stated by Mitchell, J., in Philadelphia 
V8, Stewart, 9upra^ in regard to a similar 
ordinance, to receive good work upon its 
contracts for public improvements. The 
object of it was to protect the city against 
the risk of bad work by taking a separate 
bond for the benefit of laborers and mate- 
rialmen, so that such laborers and material- 
men might know that their compensation 
was sure. If, however, the municipal 
authorities disregarded the ordinance and 
failed to demand the bond, the beneficiaries 
named in the ordinance lost this security, 
and knowing, as they could have known 
upon investigation, that no such bond was 
given, they furnished their goods and labor 
at their own risk, the same as before any 
such ordinance was passed. Fell, J., in 
his opinion in 192 Pa., 452, says : *' The 
special ordinance authorizing the construc- 
tion of the reservoir and awarding the 
contract required the contractor to enter 
security for the faithful performance of the 
contract. In an action on a bond, given 
under the general ordinance, an entirely 
different question would be presented ; but 
this bond was not given under that ordi- 
nance. It is not an additional bond and is 
not for the use of third parties. It was 
given under the special ordinance, and its 
conditions must correspond with the stip- 
ulations of the contract. In an aotion 
against a surety, the obligation of a bond 
cannot be extended beyond the plain im- 
port of the words used. This bond is 
given to the city of Lancaster and primar- 
ily for its benefit. It is the only party 
entitled to sue, and no recovery can be 
had except in its right. That the use- 
plaintiffs might incidentally be benefited 
by the city's withholding payment until 
their claim had been satisfied, gave them 
no right of action." If the plaintiffs' 
theory of this case is correct and this bond 
could be used, as is claimed by them, what 
might have been the effect upon the city's 
rights? Suppose that, by reason of a 
failure of the contractor, the damages 
sustained by the city itself equaled, or 
almost equaled, the amount of the bond, 
and that, the contractor having also failed 
to pay his labor and materials, the aggro- 
gate amount of both claims more than 
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equaled the amount of the bond. Gould it 
be claimed, for a moment, that laborers 
and materialmen could recover on the bond 
to the detriment of the city itself? Or, in 
case such laborers and materialmen, as 
their claims became due, sued on the bond 
for their own benefit, could they thus have 
exhausted it, to the peril of the city, in 
case of default by the contractor in fulfill- 
ing the terms of his contract ? Under no 
circumstances could the surety be called 
upon for more than the amount of his bond, 
and, under such conditions, who would be 
entitled to reap the benefit of it ? It is 
not a sufficient answer to these questions 
to say that this state of aflfairs is never 
likely to arise. No one, as to the future, 
can make absolute prophecy, and we but 
illustrate what could happen — it being the 
unexpected — if the use-plaintiflPs' theory 
of this case be the true one. We are not 
dealing here with probabilities nor improb- 
abilities, but simply with the legal rights 
of the parties claiming on a bond given, 
under its strict terms, for the city's benefit, 
and that alone. It is obvious that the 
purpose of the city, both in spirit and 
letter, was only to protect its own rights. 

Nor is there any real antagonism be- 
tween the cases of Lancaster V9. Frescoln 
and Philadelphia vs. Stewart. In the 
latter case, a special bond, under the ordi- 
nance of the city of Philadelphia, was 
given by the contractor to the city for the 
ase of persons supplying labor and mate- 
rials, as sub-contractor or otherwise, and 
the ordinance provided that such persons 
should have a right of action and be 
authorized to bring suit in the name of the 
city against the contractor and his sureties, 
and prosecute the same to final judgment 
and execution. In Philadelphia vs. Stew- 
art, 198 Pa., 422, it was held that the 
person for whose benefit this bond was 
thus given could maintain a separate suit 
in the name of the city to his own use, and 
Penny packer, J., whose opinion was after- 
wards affirmed by the Supreme Court, 
said : " The suit is to be brought by him, 
not by the city. While it is brought in 
the name of the city, it is to be for his use 
and benefit. There is no suggestion that 
the city is to bring a suit for the benefit 



of all sub-contractors to whom money may 
be due, or that such sub-contractor may 
bring a suit for the benefit of himself and 
like sub-contractors. The person so bring- 
ing the suit is to indemnify the city against 
costs, and, since he is to give individual 
indemnity, the implication is that the suit 
is to be for his individual benefit, and not 
for the benefit of those upon whom no such 
burden is imposed." In Philadelphia vs. 
Stewart, 195 Pa., 309, speaking of the 
requirements of the ordinance, Mitchell, 
J., says: "There is nothing ultra vires or 
contrary to public policy in this condition. 
It is the right, as well as the interest, of 
the city to secure good work upon its con- 
tracts for public improvements, and there 
is no better policy towards that end than 
to satisfy honest and competent workmen 
that they can rely on being paid. There 
being no right of mechanic's lien against 
public works, the work and materialmen 
are, to that extent, in the contractor's 
power as to pay, and that fact has a natural 
tendency to produce skimped work and 
inferior materials by the class of men will- 
ing to run that risk. Against this risk the 
city is entitled to protect itself by exacting 
assurance from the contractor that he will 
pay his honest debts incurred in doing the 
city's work." 

The bond in suit being, therefore, for 
the benefit of the city of Lancaster alone, 
and not for the use of materialmen and 
laborers, except as the city saw fit to use 
it for that purpose, it follows that the judg- 
ment rendered in the Circuit Court of the 
United States, in the suit of Frescoln vs. 
the City, upon this very contract, was con- 
clusive between the parties, and, as a con- 
sequence, released the surety on the bond. 
The rule that what has once been judicially 
determined shall not again be made the 
subject of litigation, extends to every 
question in the proceeding which was 
legally cognizable : Lancaster vs. Frescoln, 
supra ; and it applies when a party has 
neglected the opportunity of trial, or has 
failed to present his cause or defense in 
whole or in part under the mistaken belief 
that the matter would remain open and 
could be made the subject of another pro- 
ceeding: Corry vs. Corry Chair Co., 18 
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Superior, 271. The judgment of a proper 
court puts an end to all further litigation 
on account of the same matter, and becomes, 
the law of the case, which cannot be changed 
or altered, even by the consent of the par- 
ties, and is not only binding upon them, 
but the courts and juries ever afterwards, 
as long as it shall remain in force and un- 
reversed: Bolton vs. Hey, 168 Pa., 418 ; 
Bell vs. Countv of Allegheny, 184 Pa., 
296. 

It is, therefore, clear, from what we 
have before said, that in the suit in the 
District Court, the circumstance that labor 
and materials were unpaid by Frescoln 
could have . been offered as a defense in 
that action, and, as was said by Judge 
Fell, *^ all of these matters must now be 
considered as conclusively adjudicated. 
As the city could not maintain this action 
and the use-plaintiffs have no standing ex- 
cept upon the city's rights, it follows that 
there can be no recovery." The verdict 
of the jury, as rendered, was for these 
reasons, correct, and we must, therefore, 
discharge this rule. 

Rule discharged. 

The plaintiff then took this appeal, 
assigning error as above. 

Appel ^ Appel^ E. D. Reilly and A. J. 
Stein man^ for appellants. 

The clause in the bond protecting the 
materialmen was inserted in pursuance of 
the city ordinance. Instead of making 
two separate bonds, which was entirely 
unnecessary, it was inserted in the first 
bond, which was perfectly proper. 

A bond given for the primary security 
of one person also contained a clause in- 
tended for the security of another. Held^ 
that suit might be brought by the latter 
who had sustained an injury by a breach 
of the bond, although he was not named in 
such bond. 

Huntington vs. Fisher, 27 Iowa, 276. 

Lillard vs. Lillard, 44 Kentucky, 840. 

" One bond may be given covering two 
requirements. In such a case, although 
the requirements were by separate statutes, 
which contemplated a bond for each one, a 
single bond covering both was upheld in 
entirety as a good statutory bond." 



Bork vs. Galveston county, 76 Texas. 
267. 

To the same effect is Greene county t;«. 
Wilhite, 29 Mo., App., 459. 

This form of bond is required by Act of 
Congress for government work (Revised 
Statutes of U. S., Vol. 2, p. 236), and 
labor and materialmen can enforce the ob- 
ligation. 

U. S. v$. Rundle, 100 F., 400, 40 
C. C. A., 460. 

Amer. Surety Co. vs. Laurenceville 
Cem. Co., HOP., 717. 

Mullen et al. vs. U. S. to use, 109 Fed., 
817. 

Howard et al. vs. U. S. to use. Advance 
Sheets, May 1, 1902, p. 548. 

U. S. v$. Hodson, 77 U. S., 896. 

in a Maryland case (1868), State to use of 
Baltimore vs. Norwood, 12 Md., 177, 194, 
the court held that it was not necessary 
for the plaintiff before instituting a suit 
upon an official bond payable to the state, 
to obtain the state's permission to do so ; 
and this, although there was in the statute 
which prescribed the bond no specific pro- 
vision for making the bond payable to the 
state, or for giving the party interested the 
right to sue upon it. 

Bonds similar to the one in suit are 
common, and in many states required by 
law. 

Williams vs. Markland, 15 Ind. App., 
669. 

Am. & Eng. Ency. of Law, 2d ed.. Vol. 
4, pp. 651-2; Vol. 7, p. 105; Vol. 21, 
p. 178. 

Baker t;«. Bryan, 64 Iowa, 561. 

Huntingdon vs. Fisher, 27 Iowa, 276. 

R. R. Co. vs. Cuthbert, 14 Kans., 212. 

Karr vs. Peter, 60 Ills., 209. 

Wilson vs. Whitman, 71 N. Y. & R., 
847. 

Roman vs. Gaiser, 78 N. W. Rep., 923. 

Fitzgerald vs. McClay, 47 Neb., 816. 

In Nebraska, a bond of a contractor on 
public works, given to a county and condi- 
tioned, " to pay off and settle in full with 
the parties entitled thereto, all accounts 
and claims that may become due by reason 
of laborers' and mechanics' wages, or for 
materials furnished, or services rendered," 
was held to be actionable by any sach 
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persona who were injured by a breach 
of condition, attbongh such bond was not 
required, nor an j such right of action 
pren bj statote. 
Sample P8. Hale, 34 Neb., 220. 
Lyman vs. Lincoln, 38 Neb., 794. 
Id Pennsylvania, while the general rule 
is stated af in- England, exceptions are 
recognized which seem to make the result of 
the decieions in this State much the same 
as in those recognising American doctrine. 
Merriman vs. Moore, 90 Pa. St., 78. 
HoflTs Appeal, 24 Pa. St., 200. 
Townsend V8. Long, 77 Pa. St., 143. 
Justice vs. Tallman, 86 Pa. St., 147. 
Beers c^. Robinson, 9 Pa. St., 229. 
Lea vs. Yard, 4 Dallas, 95. 
Di^vis vs. Commonwealth, 3 Watts, 297. 
Com. to use vs. Canara, 1 Bawle, 249. 
Little vs. Com. to use, 48 Pa., 337. 
Weaver vs. Steacy, 100 Pa., 613. 
The principle is not confined to public 
or official bonds. 
Zaneur vs. Campbell, 74 Pa., 470. 
Hind vs. Holdslup, 2 Watts, 104. 
Conditions in bond not required by stat- 
ute may be enforced. 
liong vs. Kaufman, 2 Rawle, 154. 
Speck vs. Com., 3 W. & S., 324. 
City of Phila. vs. Shallcross, 14 Phila., 
186. 
Com. vs. Lamb, 1 W. & S., 261. 
It was the right and to the interest of 
the city to secure good work by protecting 
materialmen and workmen in the bond. 
Phila. v>. Stewart, 201 Pa., 526. 
As the plaintiffs' claims did not figure in 
tbe settlement between the city and Fres- 
coln, that adjudication does not bar them. 

Herman on Est. and Res. Adj., Vol. 1, 
p. 45. 
SUrkie on Ev., p. 381. 
Greenleaf on Ev., Vol. 1, Sec. 528. 
Giltman vs. Strong, 64 Pa., 242. 
Morrison's Adm'r vs. Mullen, 34 Pa., 12. 
Maokey's Adm'r vs. Coats, 70 Pa., 350. 
White «»• Smith, 33 Pa., 186. 
To make a matter res ad judicata^ there 
must be a concurrence of the four condi- 
tions following, namely : first, identity of 
the subject matter; second, identity of 
cause of action ; third, identity of persons 
ftiid parties ; fourth^ identity in the quality 



of the persons for or against whom claim is 
made. 

Am. and Eng. Enc. of Law, Vol. 21, 
page 227. 

The offers of evidence to show that the 
plaintiffs' claims were not considered in the 
former settlement should have been ad- 
mitted. 

Coleman's Appeal, 62 Pa., 252. 

Herman on Estate and Res. Ad., Vol. 
1, p. 3. 

It was as much the right of those who 
furnished the necessary feed to be pro- 
tected under this bond as those who fur- 
nished other supplies. 

The protection of this bond was relied 
upon, and it would be a gross injustice to 
allow the Surety Company to escape its just 
liability and the materialmen to lose their 
money. 

Coyle ^ Keller and W. U. Hensel^ for 
appellees. 

This case is ruled by the decision of the 
Supreme Court on the appeal from the 
entry of judgment for want of a suflBcient 
affidavit of defense. City to use etc. vs. 
Frescoln and American Surety Co., 192 
Pa., 452. 

As held in that opinion, his bond was 
not given under the general ordinance and 
is not an additional bond for the use of 
third parties. Its primary object was the 
protection of the city. If there had been 
an additional bond given, as the ordinance 
required, its object would have been the 
protection of the materialmen and this case 
would have been ruled by 

Philadelphia vs. Stewart, 195 Pa., 309. 

Philadelphia vs. Stewart, 198 Pa., 422. 

Philadelphia vs. Stewart, 201 Pa., 526. 

The Act of Congress and oases under it 
have no application to this case and no such 
law is in force in this state, and before the 
Act of Congress in 1894 the law was 
otherwise. 

" There was no occasion for legislation 
on the subject to which the act relates ex- 
cept for the protection of those who might 
furnish materials or labor to persons having 
contracts with the government." 

U. S. to use of Anniston Pipe Co, vs. 
National Surety Co., 92 Fed. Rep., 549. 
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U. S. to use, etc. vs. Rundle, 100 Fed. 
Rep., 400. 

American Surety Co. vs. Laurenceville 
Cement Co., 96 Fed. Rep., 25. 

Miller vs, U. S. to use, 109 Fed., 818. 

The other cases cited by appellants are 
founded on special statutes or relate to 
public oflScers, or are founded on separate 
bonds, and are not applicable to this case, 
and in none of them had a previous suit on 
the bond been settled. 

The law of Pennsylvania is clearly stated 
by Mr. Justice Dean in Philadelphia ra. 
Stewart, 201 Pa., 526, when he says : 

" As to the proposition that where the 
interest of the legal owner or payee of a 
specialty has disappeared eithc^r by satis- 
faction or formal release under seal, or by 
final adjudication, no alleged beneficiary or 
use party can maintain a suit in the name 
of the legal plaintiff on the instrument, 
needed not the elaborate argument and 
citation of authorities by appellant to sus- 
tain it." 

Appellants say that the matter is not 
res adjudicata^ because the record of the 
case of the City vs. Frescoln does not con- 
tain the testimony, and the plaintiff's claims 
were not considered in the suit. The tes- 
timony is no part of the record of a case 
unless made so by a bill of exceptions. 

Smith v«: Times Pub. Co., 178 Pa., 481. 

Edwards vs. Gimbel, 202 Pa., 30. 

The fact that the materialmen were un- 
paid could have been offered as a defense 
in Frescoln's suit against the city. The 
settlement, therefore, necessarily included 
their claims. 

A defendant who fails to set off his 
cross-demand against the plaintiff's action 
is barred from recovering it in an inde- 
pendent suit. 

Pennock vs. Kennedy, 158 Pa., 579. 

"A judgment settles everything involved 
in the right, to recover, not only matters 
that were raised, but those which might 
have been raised." 

Myers vs. S. Bethlehem, 149 Pa., 85. 

Corry vs. Chair Co., 18 Super. Ct., 271. 

In re Second Ave., 7 Super. Ct., 55. 

Bolton vs. Hey, 168 Pa., 418. 

Bell vs. County of Allegheny, 184 Pa., 
296. 



Corbet vs. Evans, 25 Pa., 310. 

Logan vs. Caffrey, 30 Pa., 196. 

Alcott vs. Hugus, 105 Pa., 350. 

Herman on Estoppel, Vol. I, p. 117, 
sec. 115 ; p. 146, sec. 135 ; also sec. 189. 

The claim of D. B. Landis & Son for 
horse feed was properly excluded. 

U. S. to use of Sica vs. Knupland, 98 
Fed., 403. 

October 13, 1902. Per Curiam. This 
judgment is affirmed on the opinion of the 
learned judge of the Common Pleas. 



0. C. OPINIONS AND ADJUDICA- 
TIONS. 

On Thursday, Nov. 13, 1902, opinions 
and adjudications were handed down Id 
the following decedents' estates by Judge 
Smith : 

Opinions : 

Estate of Jacob Butt. Alias order of 
sale refused and order for inquisition re- 
voked. 

Estate of William Turner. Exceptions 
to sale of real estate overruled and Bale 
confirmed. 

Adjudications: 

George H. Myers, of E. Lampeter Twp. 

PI. B. Beckler, of Lititz Borough. 

Adam Frank, E. HempGeld. 

Louis Sprecher, of City. 

Urias Carpenter, of Warwick. 

Christian Musselman, of E. HempGeld 
Township. 



SUPREME COURT DECISION. 

On Monday, November 8, 1902, the 
Supreme Court handed down an opinion 
In re Estate of Catharine H. Long, dec'd, 
Appeal of the Long Park Commission, re- 
versing the Court below, who awarded the 
money to the City of Lancaster, and award- 
ing it to the Long Park Commission. 

On November 11th the appeal of the 
Board of City Trusts in the same case was 
dismissed. 
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C. p. OF LANCASTER COUNTY. 

I. W. Slokom and Thomas McGowan, Ex'rs 

of James B. Kennedy, Dee'd, vs. 

0. M. Knight. 

Ducedent9* estates — Discretionary power 

to sell real estate — Exercise of after 

death of devisee — Conversion. 

Where a testator, after inter alia giving his 
executors discretionary power to sell bis r^al 
estate, bequeaths the residue of his estate to his 
executors to hold in trust for his grand- 
daughter, giving her the income until she be- 
oomee of age and then the principal and 
accumulations, with a gift over in case of her 
death which was void, and the estate is settled 
by an auditor, and subsequently the grand- 
daughter dies under twenty-one years of age 
without the ezecuturs having exercised said 
power, they can not do so and sell the property 
after her death. 

An unexercised discretionary power to sell 
a testator's real estate does not work a con- 
version. 

September Term, 1902. No. 31. 

Case stated. 

W. U. ffensel^ for plaintiff. 

B. Frank Kready^ for defendant. 

October 25, 1902. Opinion bj Lan- 
DIS, J. 

James B. Kennedy, of the Borough of 
Christiana, died on May 21, 1901. He 
left a last will and testament of which he 
appointed Isaac W. Slokom and Thomas 
McGowan executors. In his will after 
directing his debts and funeral expenses to 
be paid, he provided as follows: ^^ Item. 
I hereby authorize and empower my said 
executors, in their discretion, to sell either 
at public or pnvate sale, any or all real 
estate of which I may die seized, and to 
execute and deliver unto the purchaser or 
purchasers thereof good and suflScient deed 
or deeds therefor. And I do further 
aathorize my said executors in their dis- 
cretion as aforesaid to convert into money 



any bonds, stocks, securities or personal 
property of any kind of which I may die 
seized and possessed." 

The executors administered upon and 
disposed of the personal effects, and, hav- 
ing filed their account, the same was duly 
audited, and on September 21, 1901, con- 
firmed absolutely by the Orphans' Court. 

After making . certain pecuniary and 
specific bequests the testator then pro- 
ceeded as follows : " All the residue and 
remainder of my estate, real, personal and 
mixed, and wheresoever situated, I give, 
devise and bequeath unto Isaac W. Slokom 
and Thomas McOowan, of the Borough 
of Christiana aforesaid, in trust for my 
granddaughter, Elma M. Paxson, the said 
trustees to apply the rents, issues and 
profits thereof, or so much as they may 
deem necessary, to the maintenance and 
education of my said grandchild until she 
arrives at the age of twenty-one years, 
when the said principal with all accumula- 
tions thereon is to be paid over and de- 
livered to the said Elma M. Paxson, and 
to become her absolute estate. In the 
event, however, of that my said grand- 
daughter, Elma M. Paxson, should not live 
to be twenty-one years of age, then I dis- 
pose of the aforesaid remainder of my 
estate as follows : " He then made certain 
charitable bequests, which with a bequest 
to the trustees of the Atglen, Chester 
County, Methodist Episcopal Church, 
which is included among the bequests be- 
fore referred to, became void for the 
reason that the testator did not live thirty 
days after the execution of his will. 

The real estate, which consisted of four 
or more separate tracts, situated in the 
Borough of Christiana, and included in 
which was a lot of ground situated on the 
west side of Water Street, fronting on the 
said street sixty feet and extending in 
depth one hundred and fifty feet, adjoin- 
ing lands of A. J. Melcher and Miss Oat- 
man, with improvements thereon consisting 
of a single frame dwelling house and at- 
tachment, and of which James B. Kennedy 
was the first purchaser, was not, up to the 
time of the confirmation of the auditor's 
report, nor during the life of Elma M. Pax- 
son, sold by the said executors. 
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In the auditor's report are the following 
awards : '* The auditor awards to Isaac W. 
Slokom and Thomas McGowan, trustees 
under the will, the sum of $4847.39, in 
trust foi" the said Elma M. Paxson, which 
amount is the principal sum of the residue 
of the estate of James B. Kennedy, de- 
ceased." " According to the provisions 
of the will the auditor awards to the said 
Isaac W. Slokom and Thomas McGowan 
the sum of $920.20, in trust for the said 
Elma M. Paxson, which sum is the rents, 
issues and profits of the residue of the 
estate of James B. Kennedy, deceased." 

Elma M. Paxson, the granddaughter of 
testator, died on July 18, 1902, under the 
age of twenty- one years, intestate, childless 
and unmarried. She left surviving her 
her father, Dr. 0. H. Paxson, but no 
brothers or sisters. Her mother, who was 
a daughter of James B. Kennedy, and who 
died before him, left one daughter, the said 
Elma M. Paxson and her husband, the said 
Dr. 0. H. Paxson. The wife of Dr. 0. 
H. Paxson and the mother of the said de- 
ceased grandchild was the only child of the 
testator. A brother, John Kennedy, is 
still living, and he is the only collateral 
heir. 

After the death of Elma M. Paxson, the 
above-named plaintiffs, as executors, sold 
the above-described house and lot to G. 
M. Knight for the sum of $1200, that be- 
ing a fair and adequate price for the same, 
provided they are authorized under the 
will of said James B. Kennedy, deceased, 
to execute to the purchaser a good and 
sufBcient title for the whole of the right, 
title and interest of the testator in the 
same. They tendered him a deed, but he 
has refused to accept it or pay the purchase 
money on the ground that they cannot 
convey to him a good title. 

The duration of the executor's power to 
sell real estate depend? upon the intent of 
the testator. And where the will shows 
that the testator gave this power for a par- 
ticular purpose, the power ceases to exist 
after that purpose has been accomplished 
or becomes unattainable. Swift's Appeal, 
87 Pa., 602. The cause of sale ceasing, 
the authority to sell must cease likewise. 
Smith V8. Folwell, 1 Binney, 546. There- 



fore in Clark vs. Williamson, 2 Rawle, 21 5, 
where a testator devised to his wife, dur- 
ing her lifetime, or widowhood, all his 
estate, real and personal, to be applied by 
her towards raising and schooling his chil- 
dren, and at her decease, the remainder, if 
any, to be divided according to the laws of 
this Commonwealth, share and share alike; 
and in case she should see cause to marry 
she was to have only her bedding, and an 
equal share with the children that mi^ht 
then be living, out of his estate ; and he 
then appointed his wife and another execu- 
tors, empowering them to sell a certain 
tract of land, and provided that the money 
that might be gotten for it should be laid 
out on other property, or to the best ad- 
vantage, except what might be necessary 
for keeping, schooling, and raising the 
children, until they were empowered to 
call for it, agreeably to the will, it was 
held that the wife having survived the 
other executor and married, she and her 
husband had no power to sell, the children 
having arrived at full age. And in Wilkin- 
son vs. Buist, 124 Pa., 253, where after a 
devise to the wife for life, the testator 
authorized and empowered his executors at 
any time after his decease in their discre- 
tion to sell and convey in fee simple to any 
person or persons for such price or prices 
as they should deem suflBcient, all or any 
portion of his real estate whatsoever and 
wheresoever situate ; and that the proceeds 
of all such sales should be held by his ex- 
ecutors in trust for the uses and purposes 
declared in the will in relation to the said 
real estate ; it was decided that the exercise 
of the power to sell was limited to the life- 
time of the widow, and its exercise there- 
after by the executors created a defective 
title. In Fidler vs. Lash, 125 Pa., 87, 
the testator gave and bequeathed all his 
estate, real, personal and mixed, to his wife, 
for her sole use so long as she lived, and 
after her death to two other parties in fee ; 
and provided as follows: *'And lastly, I 
do hereby order that if my executors here- 
after see proper so to do, the real estate 
may be sold by him, and the money accru- 
ing therefrom, together with all other 
moneys, is to be put out at interest, and 
the interest to be paid over to my wife 
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every jear. If the interest is not sufB- 
cient for her support, she can use such of 
the principal as is necessary." It was 
held that, as the sole object of the power 
to sell was to provide for the support of 
the testator's widow, in case the executor 
coDsidered it necessary to sell for that pur- 
pose, the power was exercisable only dur- 
ing the widow's lifetime, and a sale made 
ander the power after her death passed no 
title to the executor's. vendee. In Luff- 
berry's Appeal, 126 Pa., 518, where a tes- 
tator directed his executors to sell his real 
estate and to divide the proceeds among 
charitable institutions, and, under the act 
of April 26, 1866, P. L., 882, the be- 
quests to the charities failed by reason of 
the testator's death within one calendar 
month after the execution of his will, the 
Court said the power to sell became inop- 
erative and the land remained unconverted 
and descended to the testator's heirs at 
law. In Eauffman vs. Hollinger, 4 W. 
N. C, 27, where a wife devises the in- 
come of the undivided fourth of a farm to 
her husband during the minority of her 
child, and at his majority the fee to the 
child, to which was coupled the power to 
the executor to sell and put the money at 
interest, and pay the interest to her hus- 
band during the child's minority, and the 
child died during his minority, it was held 
that this interest passed to the husband, in 
fee, to whom it was devised over upon the 
happening of this event, and that the power 
to sell given to the executor was deter- 
mined by the death of the child, and his 
deed could convey no title to a purchaser. 
In Potts V8. Breneman, 182 Pa., 296, this 
same doctrine is recognized, but that case 
is distinguished from those which we have 
above cited, because the power to sell was 
held to be for the purpose of distributing 
the estate, and belonged to the executrix 
virtute officii^ and, therefore, might pro- 
perly and legally be exercised, and the 
real estate sold, the estate settled and dis- 
tribution made as directed by the will, by 
the administrator d. b. n. c. t. a., under 
and by virtue of the provisions of the Act 
of Assembly. It would appear to us that 
upon the confirmation of the auditor's re- 
port, the sums of money awarded by the 



report, and which had been derived from 
the personal estate, and all the real estate 
passed under the residuary clause of the 
will to Isaac W. Slokom and Thomas Mc- 
Gowan, as trustees for £lma M. Paxson. 
Thereaher they held this property in that 
capacity alone. They never found it nec- 
essary to use their discretion in the sale of 
the real estate either before or after the 
settlement of their account. The debts 
and legacies were paid, and there was no 
necessity for the sale of it during her life, 
as the income of the estate was amply 
sufficient for her maintenance. We have 
no doubt that had she lived to the age of 
twenty-one years, the real estate would 
then have vested in her in fee simple, even 
if it did not long before. The executors, 
therefore, have no right at this time to sell 
any portion of it, and their deed to the de- 
fendant cannot convey any title to the pur- 
chaser. 

The question of conversion does not 
arise in this case, but even if it did, the 
contention of the plaintiff would not be 
strengthened thereby. It has been held 
in numerous cases that a. conversion is 
always a question of intent. And in Hunt 
and Lehman's Appeals, 105 Pa., 141, it 
was said by Paxson, J., that " It ought to 
be settled by this time that, in order to 
work a conversion, there must be either — 
1st. A positive direction to sell ; or 2d. 
An absolute necessity to sell in order to 
execute the will ; or 3d. Such a blending 
of real and personal estate by the testator 
in his will as to clearly show that he in- 
tended to create a fund out of both real 
and personal estate, and to bequeath the 
said fund as money." See also Dundas' 
Appeal, 64 Pa.. 825; Rowland vs. Miller, 
100 Pa., 47 ; Fahnestock vs. Fahnestock, 
162 Pa., 66 ; Darlington vs. Darlington, 
160 Pa., 66 ; Reid vs. Clendenning, 198 
Pa., 416; Keim's Estate, 201 Pa., 609. 
To work a conversion the direction to sell 
must be positive, irrespective of contin- 
gencies and independent of discretion. 
Peterson's Appeal, 88 Pa., 397; Anewalt's 
Appeal, 42 Pa., 414. A sale of land 
under a discretionary power works a con- 
version. Wharton vs. Shaw, 8 W. & S., 
124; Ingersol's Estate, 167 Pa., 686; 
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Lackey's Estate, 149 Pa., 7. But a bare 
power to sell, like a discretionary power, 
does not work a conversion until exercised. 
Sheridan vs. Sheridan, 136 Pa., 14 ; 
Peterson's Appeal, supra. In Darlington 
V8. Darlington, 160 Pa., 65, it was decided 
that where a testator directs his debts and 
funeral *»xpense8 to be paid by his ex- 
ecutors, and to enable these to be paid 
authorizes and empowers them to sell all 
his real and personal estate, but the power 
was not exercised by reason of the suffi- 
ciency of the personal assets, the residuary 
devisee takes the land as real estate. 

Being, therefore, of the opinion that the 
executors of James B. Kennedy have no 
right at this time to sell his real estate at 
private sale, under the terms of the case 
stated, we are obliged to enter judgment 
in favor of the defendant with costs of suit. 



C. P. OF LANCASTER COUNTY. 

The Jolin 0. Oochran Go. vs. The Interna- 
tional Oream Separator Go. 

Agency — Authority of agent — Part pay- 
ment as ratification. 

Id an action against a corporation under a 
contract for a year's advertising payable quar- 
terly, executed for the corporation by an officer 
styling himself **Supt.*', on which the first 
quarter's payment had been made, an affidavit 
of defense is sufficient which alleges that said 
officer had no authority to contract for adver- 
tising, being merely a superintendent of the 
mechanical department, and that the contract 
was not adopted or ratified by the part payment 
or at any other time, and the advertising was 
ordered to be discontinued. The sending of the 
check in part payment would not necessarily bp 
a ratification of the balance of the claim, but 
would be strong evidence of the recognition of 
the officer's right to make the original contract, 
and from this the jury might readily find autho- 
rity in him to do so. 

The authority of a general agent to contract 
is implied in the nature and kind of business he 
has to do, and is only limited to the necessary 
and appropriate means of accomplishing it. 
This doctrine is not to be confounded with that 
regulating special agents for limited purposes. 
There the extent of the authority must regulate 
the validity of the contract, and one who deals 
with such an agent must look to that. 

June Term, 1902. No. 16. 

Rule for judgment for want of a suffic- 
ient affidavit of defense. 



Oeo. Ross Eshleman and S. V. Hosier- 
man^ for rule. 

Wm, R, Brinton, contra. 

October 18, 1902. Opinion by Lan- 
Dis, J. 

This suit was brought by the plaintiff to 
recover from the defendant the sum of 
$150.00 for twelve months' advertising in 
the American Exporter. The contract as 
alleged was entered into on January 28, 
1901, and the substance of it was that the 
advertisement of the defendant was to be 
inserted twelve times in English and twelve 
times in Spanish, and the price to be paid 
was $200.00, in quarterly payments. It 
is admitted that on December 7, 1901, the 
sum of $50.00 was paid. The order for 
the advertising is signed " International 
Cream Separator Co. E. W. Bromall, 
Supt." 

On the part of the defendant, it ia not 
denied that an order such as is attached to 
plaintiff's statement was given to the plain- 
tiff company, but it is asserted that the 
contract is not that of the defendant, be- 
cause E. W. Bromall, who signed it, was 
simply the Superintendent of the Mechan- 
ical Department of the company, and had 
no authority to transact or conduct any 
business matters, or to enter into this con- 
tract, and that it was not made or approved 
by any one in behalf of the company, who 
had authority to enter into such contracts. 
It was also stated that at the time the $50 
were paid, the company had no knowledge 
of there being a contract for one year's 
advertising. Under this state of facts is 
the defendant liable ? 

A general agent is one whom a man 
puts in his place to transact all his business 
of a particular kind. An authority of this 
kind empowers the agent to bind his em- 
ployer by all acts within the scope of his 
employment, and that power cannot be 
limited by any private order or restriction 
not known to the party dealing with the 
agent. The Loudon Savings Fund Society 
vs. The Hagerstown Savings Bank, 86 
Pa., 498. It is an elementary principle 
that acts of an agent within the scope of 
his ostensible, but in excess of his real 
authority are binding upon his priacipal, 
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as to third persons, who have relied 
upon the agent's possessing such author- 
ity as he appears to have. But a third 
person having notice of the extent of the 
authority expressly conferred is not justi- 
fied in assuming powers in the agent in 
excess of such authority. Thrall vs. Wil- 
son, 17 Sup., 376. The authority of a 
general agent to contract is implied in the 
nature and kind of business he has to do, 
and is only limited to the necessary and 
appropriate means of accomplishing it. * * 
This doctrine is not to be confounded with 
that regulating special agents for limited 
purposes. There the extent of the author- 
ity must regulate the validity of the con- 
tract, and one who deals with such an 
agent must look to that. Williams vs. 
Getty, 31 Pa., 461. Anderson vs. Na- 
tional Surety Company, 196 Pa., 288. 
It may therefore be readily seen, that 
where one is employed for a particular 
purpose, as a foreman in a manufactory to 
superintend the hands engaged in making 
the products of the concern, authority may 
perhaps in some cases be implied to pur- 
chase such material as may be necessary 
to enable the finished products to be man- 
ufactured, but surely he would have no 
right to make contracts relating to the 
general conduct of the business so as to 
bind bis employer. The nature and ex- 
tent of an implied authority are deemed to 
be limited to acts of a like nature with 
those from which it is implied, and an 
implied agency is never construed to ex- 
tend beyond the obvious purposes for 
which it is apparently created. 1 Am. & 
Eng. Enc. of Law, 1002, 2d Ed. For 
this reason we are of opinion that the 
question of agency must in this case go to 
a jury, unless there is found to be subse- 
quent ratification by the defendant. The 
supplemental affidavit of defense alleges 
that Bromall was '^simply the superin- 
tendent of the Mechanical Department of 
said defendant Company, and that he had 
no authority to enter into any contracts 
for the said company, and had no express 
or implied authority to enter into this con- 
tract." If he had no express and no gen- 
eral authority, but merely superintended 
the making of the goods, we do not think 



he could bind the company for an adver- 
tisement of their goods, which, of course, 
was wholly independent of the mechanical 
construction of them. 

The sole remaining question then is 
whether the defendant company ratified his 
contract. It is true that where an account 
is rendered by a creditor to a debtor, and 
the latter retains it, and makes payment 
upon it without objection, it becomes an 
account stated between the parties ; but in 
such case the account rendered must be 
free from ambiguity. 1 Am. & Eng. 
Enc. of Law, 446, 2d Ed. In this case, 
however, this principle does not apply. 
The claim in the affidavit of defense is that 
the plaintiff sent to the defendant company 
a bill for $r>0, and a check was sent in 
payment of it about November 20, 1901, 
which miscarried or was lost, and in con- 
sequence a duplicate check of $50 was sent 
about December 7, 1901. As the bill was 
only for $50, and the plaintiff admits that 
it was requested on April 23, 1901, to 
discontinue the advertisement, it would ap- 
pear to us that this would not be a ratifi- 
cation of the subsequent claim for $150. 
This is not like the case of a retention of 
the goods purchased without authority by 
the party, who also claims to disavow the 
alleged unauthorized act. But the sending 
of the check would be strong evidence of 
the recognition of the right of Bromall to 
make the original contract, and from this 
the jury might readily find authority in 
him so to do. 

We are, however, of opinion that the af- 
fidavits of defense are sufficient to take 
this case to a jury, and, therefore, we are 
obliged to discharge this rule. 

Rule discharged. 



Costs on the Baby. 

In the case of Commonwealth vs. Brown 
in our recent Quarter Sessions Court, the 
jury acquitted the defendant of committing 
assault and battery on a baby, and put the 
costs on the baby. The Court, however, 
relieved the baby by putting the costs on 
the county. 



Digitized by 



Google 



14 



LANCASTER LAW REVIEW- 



Qr^hms j^ourt 



O. C. OF LANCASTER COUNTY. 
Estate of Robert Hogg, dec'd. 

Partition — Return of inquest — Am- 
biguity of. 

The retuiD of ed ioqueKt in paitition should 
be free from uucertaiuty and ambiguity, and, 
where the title was derived by devisee partly 
from two different tehtators, and although the 
petition recites the wills of both testators, the 
docket entries and endoi-sements of the papers 
filed (^eem to cover and the return shows an 
appraisement as though derived from a smgle 
te'^tator, the inquest and return will be set 
aside. 

March Term, 1902. No. 4. 

Exceptions to alias inquest in partition 
and return. 

W. U. Hensd and B, Frank Kready^ 
for exceptions. 

B. F. Davisy contra. 

October 30, 1902. Opinion by Smith, 
P. J. 

Robert Hogg devised to his son William 
H. Hogg and his granddaughter Edna E. 
Hogg, each an undivided one-third interest 
in a farm in Colerain township. Rachel 
Hogg devised to each of them the undi- 
vided one-half of the other undivided one- 
third of the same farm. Thus William 
and Edna each owned an undivided one- 
half interest in a farm, the title to which 
came to them from different ancestors. 

It will serve no purpose to recite the 
various steps in this somewhat protracted 
partition proceeding. Our attention is now 
directed to the alias inquest and return. 
While the petition for the inquest recites 
the wills of both Robert and Rachel Hogg, 
and traces the devisees' titles, it seems to 
contemplate a partition onlj of the undi- 
vided interests devised by Robert Hogg. 
The docket entries, as well as the endorse- 
ments on the various papers filed, so indi- 
cate. The order reads: "It is ordered 
by the Court that the High Sheriff" of 
Lancaster County do again summon a jury 
to view the said premises and make par- 
tition thereof between the Heirs and Legal 



Representatives of said deceased, etc." 
What deceased ? Robert Hogg. Return 
of the Inquest in these words : ** Appraised 
and valued 188 acres, more or less (as 
within described), at $39.00 per acre, 
amounting to Seven Thousand Three Hun- 
dred and Thirty-Two f$7,832.00) Dol- 
lars." This return certainly did not imply 
the parting of, or the appraising of, several 
undivided interests in premises devised by 
diff^erent ancestors. The whole was ap- 
praised as having come from one. If the 
two thirds interest devised by Robert Hogg 
had been specifically appraised and return 
thereto made, the exception might have 
been overruled and partition allowed as to 
the two-thirds interest ; or if the respective 
interests which came from the several 
ancestors had been separately appraised 
and properly distinguished in the return, 
an amendment might have cured the other 
defects. Irreconcilable inconsistencies bar 
the way to a confirmation of this return. 

If it was the intention to partition the 
interests devised by both Robert and 
lachel Hogg, it ought to have been made 
to so appear with particularity and the 
appraisement ought to have been clear and 
distinguishing. '* The return of the in- 
quest should be free of uncertainty or 
ambiguity. . . . This inquest ought to 
have been set aside for manifest* defects 
even had no exceptions been filed. Often 
the shcrifl" and jurors are unfamiliar with 
practice in the Orphans' Court, and with 
the statutes relative to partitions. The 
Statute provides that a reasonable allow- 
ance to the attorney for the petitioners 
may be made and taxed as if costs, and in 
many districts such attorneys furnish the 
inquest with proper instructions and forms, 
a practice to be commended. Christy's 
Appeal, 110 Pa. St., 538. 

The confirmation of the inquest and 
return is refused. The same is set aside 
at the cost of the petitioner. 



" I AM innocent, and I can prove it if 
you will give me time," whined the old 
offender. 

'* Three years," said the judge. — Balti- 
more American, 
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State Board of Law Examiners. New Rules 
of Admission Promulgated by the Su- 
preme Oourt, November 11, 1902. 

As a result of the Memorial of the Penn- 
sjlvania Bar Association for a change in 
the system of admissions to the Bar and 
for the appointment of a State Board of 
Law Examiners, the following rules were 
adopted and promulgated November 11, 
1902, by the fcupreme Court sitting at 
Pittsburgh, the same to take effect from 
the first Monday of January, 1903: 

Rule I. — No person shall be admitted 
to practise as an attorney in this Court ex- 
cept upon the recommendation of the State 
Board of Law Examiners. 

RuLB II. — Any applicant for admission 
to the Bar of this Court, who is now in 
good and regular standing at the Bar of a 
Conrt of Common Pleas of this Common- 
wealth, and after he shall have practised 
therein for at least two years, may be ad- 
mitted without examination, upon the certifi- 
cate of the State Board of Law Examiners 
that he is eligible for admission under the 
provisions of the rules of this Court here- 
tofore in force ; and no such candidate 
shall be required to advertise or pay any 
fee for reporting upon his credentials ; but 
thig rule shall not apply to graduates of 
law schools, who shall have been admitted 
to a Court of Common Pleas upon their 
diplooQas, unless they shall have practised 
at least two years in some one of the 
Courts of this Commonwealth. 

Rule III. — Any student who, on or 
prior to this date, has begun the study of 
the law, under the rules governing admis- 
sions to the Bar of the judicial district 
within which he resides, may apply to the 
State Board of Law Examiners for exami-. 
lotion and admission to the Bar of this 
Conrt at such date as he would have been 
entitled to apply for admission in such 
judicial district ; and the certificate of the 
Board of Examiners shall be conclusive 
evidence of his eligibility for admission to 
the Bar of this Court upon examination. 

Rule IV.— No person shall be regis- 
tered as a student at law for the purpose 



of becoming entitled to admission to the 
Bar of the Supreme Court until he shall 
have satisfied the State Board of Law Ex- 
aminers that he is of good moral character, 
and shall have passed a preliminary exami- 
nation upon the following subjects: (1) 
English language and literature ; (2) Out- 
lines of universal history ; (8) History of 
England and of the United States ; (4) 
Arithmetic, algebra through quadratics, 
and plane geometry ; (5) Modern geo- 
graphy ; (6) The first four books of 
Caesar's Commentaries, the first six books 
of the ^neid, and the first four orations 
of Cicero against Catiline. 

Every such candidate shall pay to the 
State Board a fee of ten dollars, and upon 
receiving a certificate recommending his 
registration and certifying that he is quali- 
fied to begin the study of the law, shall 
cause his name, age, place of residence, 
and the name of his preceptor, or the law 
school in which he proposes to pursue his 
studies, to be registered with the Pro- 
thonotary of the Eastern District. 

KuLK V. — Candidates for admission, 
who have spent at least three years after 
registration in the study of the law, either 
by attendance upon the regular course of 
a law school, offering at least three years' 
course, eight months in the year and an 
average of ten hours per week each year, 
or partly in a law school and partly in the 
office of a practicing attorney, or by the 
bona fide service of a regular clerkship in 
the office of a practicing attorney, shall be 
eligible to appear for examination for ad- 
mission to the Bar of this Court upon com- 
plying with the following requirements ; 

1. A candidate roust advertise his inten- 
tion to apply for admission in a law periodi- 
cal or a newspaper designated by the Board, 
and published within the judicial district 
within which he shall have pursued his 
studies, and in the Legal Intelliyevcer^ 
once a week for four weeks immediately 
preceding his appearance before the Board. 

2. He must file the necessary credentials 
with the Board in such form as shall be 
prescribed at least twenty one days before 
the date of examination, and shall pay to 
the Board-asj'ee of twenty dollars. 

8. He must file a certificate, signed by 
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at least three members of the Bar in good 
standing in the judicial district in which he 
has resided or intends to practice, that he 
is personally known to them, and that they 
believe him to be of good moral character. 

4. A certi6cate from the dean of the 
law school or preceptor that he has been 
regular in attendance and pursued the 
study of the law with diligence from the 
time of his registration. 

Rule VI. — Every applicant for admis- 
sion must sustain a satisfactory examina- 
tion in Blackstone's Commentaries, consti 
tutional law, including the Constitutions of 
the United States and Pennsylvania, equity, 
the law of real and personal property, evi- 
dence, decedents' estates, landlord and 
tenant, contracts, partnership, corporations, 
crimes, torts, domestic relations, common 
law pleading and practice, Pennsylvania 
practice, the Federal statutes relating to 
the judiciary and to bankruptcy, Pennsyl- 
vania statutes and decisions, and the rules 
of Court. 

Rule VII. — Examinations for registra- 
tion and admission to the Bar shall be con- 
ducted in writing, and shall be held 
simultaneously, after due notice, twice a 
year, in the cities of Philadelphia, Harris 
burg, Pittsburg, Williamsport and Wilkes- 
barre. 

Rule VIII.— The State Board of Law 
Examiners shall hold office during the 
pleasure of the Court for a term not ex- 
ceeding five years, except that of the mem- 
bers of the Board now appointed one shall 
withdraw at the end of each year, such 
withdrawals to be made in the order of 
seniority of admission to the Bar. The 
members of the Board shall serve without 
compensation, but shall be reimbursed their 
traveling and other expenses. The Board 
may, with the approval of the Court, ap- 
point assistants to aid in securing compli- 
ance with the conditions preliminary to 
registration and examination, to superin- 
tend the conduct of the candidates, and to 
make a preliminary report upon the an- 
swers of the candidates ; but the members 
of the Board shall be responsible to the 
Court for the enforcement of these rules 
and the proper ascertainment of the results 
of the examinations, and no student shall 



be rejected except by a majority of the 
State Board of Law Examiners. The 
Board shall also have power to appoint a 
Secretary and a Treasurer, or the same 
person may hold both offices, and they may 
pay to each assistant examiner and to the 
Secretary and Treasurer, out of the fees 
received, and after deduction of the nec- 
essary expenses, a reasonable compensa- 
tion. 

Rule IX. — It shall be the duty of the 
State Board of Law Examiners to prepare 
a paper for gratuitous distribution among 
intending applicants for registration or ad- 
mission, containing detailed information as 
to the subjects of the examination. 



0. C. OPINIONS AND ADJUDICA 
TIONS. 

Judge Smith has filed opinion and ad- 
judications in the following decedents^ 
estates : 

November 17, 1902. 
Opinion: 

Estate of Jacob B. Good. Exceptions 
dismissed and adjudication confirmed. 

Adjudications: 

Robert Burns, of Drumore township. 
Amended. 

William N. Fisher, of City. 
Susan R. Metzler, of Mt. Joy Twp-. 
John J. Shreck, of City. 
November 18th. 
Harmon Lightner. 
Adaline F. Cast, of City. 
November 20th. 
Samuel Wolf, of Ephrata Twp. 
Reuben R. Johns, of Upper Leacock. 
Mary Phillips, of Little Britain. 
Philip Ruhl, of Rapho. 
John N. Frailey, of City. 
John J. Shreck, of City. 
Catharine E. Nissley, of City. 
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Vol. XX. ] MOIfDA F, DEC. 1, 1902. TNo. 8. 



Common ^leHs^^mv. 

C. p. OF LANCASTER COUNTY. 

George W. Zimmerman vs. Ephraim Floyd 
and Simon Collins. 

Judgments — Satisfaction of — Payment 
to attorney. 

The principle that every one who traDsaots 
basiness with an agent is bound to make inquiry 
and inform himself as to the nature and extent 
of bis authority applies to attomeys-at-law, and 
the Court will not mark satisfied a judgment 
the amount of which was paid to an attorney 
not authorized to receive it and not paid over 
by him to the plaintiff. 

One who is general attorney has not power to 
satisfy a judgment obtained by confession with 
oat the aid of his professional skill, unless 
authorized specially to do so. 

January Term, 1898, Nos. M5 and 146. 

Rule to mark judgments satisfied. 

Z). Mc Mullen J for rule. 

M, G. Schaeffer^ coxiirsL. 

November 30, 1901. Opinion by Lan- 
Dis, J. 

The above judgments were entered in 
this Court on February 12, 1898, to the 
above numbers and term. On January 6, 
1901, Simon Collins, by petition, set forth 
that he had, on April 25, 1901, paid them, 
principal and interest, to T. J. Davis, Esq., 
attorney for George Zimmerman, on a 
promise that they should be satisfied on 
the following Monday, and that, though a 
request had been made to both Zimmerman 
and his said attorney, no satisfaction had 
been entered on the record. This rule 
was accordingly granted, and to it George 
W. Zimmerman made answer that Thomas 
J. Davis was not employed by him to col- 
lect any money on these judgments, and 
that if any was so collected, it was done 
without authority and without his knowl- 
edge and consent. It is admitted that the 
money was actually paid by Collins to 
Davis and that it was never accounted for 
by Davis to Zimmerman, and the question 



here arising is, what authority Davis had 
in making the collection ? 

Depositions have been taken by the 
parties, and the extent of the authority 
must be solved solely by reference to the 
testimony of Davis and Zimmerman, for 
these parties seem to be the only ones who 
have any knowledge upon the subject. It 
iSjConceded by both of them that Zim*mer- 
man sent for Davis to consult him concern- 
ing some matter pertaining to a road, and 
*that while there Zimmerman gave him the 
claims, consisting of a note and book ac- 
count and the two judgments. They differ, 
however, very materially as to how these 
claims came to be placed in Davis's hands 
and what was to be done with them. 
Davis says that Zimmerman told him that 
he had a note of $26.00, with interest, 
against Collins, a book account against 
Collins and wife, and the two judgments 
against Collins, one of them having two 
defendants, and that Zimmerman employed 
him to collect these claims. He says he 
brought suit before Alderman Halbach, 
and the next week he and Constable Graeff 
went up to Collins's house, and he there 
collected the whole amount due of $247.07, 
and gave his receipt to Collins for the 
same, at the same time agreeing that satis- 
faction should be entered on the judg- 
ments. Collins does not appear to have 
been informed that any suits had been 
brought against him, and Graeff remained 
outside of the house and did not serve 
any summons. Subsequently, Davis took 
powers of attorney to Zimmerman to satisfy 
the judgments, but Zimmerman would not 
sign them. Davis had not, at any time 
prior to this, invested or collected any 
money for Zimmerman. In answer to 
questions at different points of his exami- 
nation, whether Zimmerman authorized him 
to collect the judgments, or whether, when 
Zimmerman employed him to collect the 
note of $25.00 and the book accounts, he 
at the same time employed him to collect 
the judgments, Davis answered : " I so 
understood it; I certainly understood it 
that way." 

The story, as it is told by Zimmerman, 
is that when Davis came to see him about 
the road they got to speaking about the 
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Collins claims, and he said he intended to 
go to Columbia the following week and 
bring suit against Collins and his wife be- 
fore Squire Lyle ; that Davis then said : 
" Why don't you give it to friend Hal- 
bach ? Give it to me and I will take it 
down, and that will save you one trip." 
That when he had given the note and the 
book account to Davis to tuke to Halbach, 
Davis then said: "Why not give those 
two judgments? Collins might want to 
settle the whole thing at Halbach's." Zim- 
merman says he never authorized Davis to 
collect the judgments, and that after they 
were in the Squire's hands, he thought the 
settlement would be made there. He first 
learned that Davis had this money about a 
week or ten days afterwards, and when 
Davis told him to go down and enter satis- 
faction, he replied that he would not do so 
until he received his money, for the reason 
he had not authorized Davis to collect it. 
It will be observed that there is a direct 
contradiction in this case between these 
two persons, and its decision must, there 
fore, rest upon which story is deemed by 
us to be most likely the truth. 

It is not a question as to what Mr. 
Davis's understanding was. There must 
have been express authority from Zimmer 
man to him, and unless there was such 
actual authority, it makes no difference 
how Davis understood it. It would seem 
that one who, as an attorney, collects 
money and appropriates it to his own use, 
would scarcely be in equal position with the 
other when there is a question of pure 
veracity between the two parties. He who 
is guilty of such misfeasance might also be 
guilty of framing a story which would pro- 
tect him, at least, from a criminal prosecu- 
tion for obtaining money under false pre- 
tense at the instance of the party irora 
whom it was obtained. Another circum- 
stance also would seem to corroborate this 
view. If Davis had been authorized to 
collect these judgments, he had the right 
to release the same of record. " In con- 
ducting a suit, an attorney -at-law has large 
powers. After judgment recovered, he 
may execute a valid receipt on its pay- 
ment." Kirk's Appeal, 87 Pa., 243. 
With this knowledge of the law, which he 



must have possessed, Davis admits that he 
went to Zimmerman with powers of attorney 
to release the judgment, and his only ex- 
cuse is that he had promised Collins to get 
Zimmerman's own release. We do not 
think, under the circumstances, that the 
explanation is suflScient. 

The attorney is, at best, the agent of the 
client. It is a familiar principle that every 
one who transacts business with an agent 
is bound to make inquiry and inform him- 
self as to the nature and extent of his au- 
thority. He cannot plead ignorance or 
even misinformation by the agent himself. 
Himes vb, Herr, 13 Lanc. Law Rbview, 
13 ; Philadelphia Trust Company V8. Rob- 
erts, 14 W. N. C, 123. "After a judg. 
ment has been obtained upon proceedings 
at law by an attorney, he may receive the 
money for his client and give a receipt for 
it, but he cannot sell or assign it to an- 
other, substitute one debtor for another, or 
release lands bound by the judgment ; he 
cannot compromise the claim, reduce the 
amount, or accept less than is due, and a 
satisfaction of such judgment entered by 
him without payment or authority or rati- 
fication by the owner must be stricken off. 
Phila. & Reading R. R. Co. va. Christroan, 
4 Penny packer, 271; Isaacs r«. Zugsmith, 
103 Pa., 77; Brockley v$. Brockley, 122 
Pa., 1; North Whitehall Township v«. 
Keller, 100 Pa., 105; Campbell's Appeal, 
29 Pa., 401. We conceive that one who 
is general attorney has not the power to 
satisfy a judgment obtained by confession 
without the aid of his professional skill, 
unless authorized specially to do so." Ely 
vs. Lamb, 10 C. C. R., 209. Even au- 
thority given to Halbach to make the 
money would not give any right to Davis 
to receive it. 

While, therefore, this is a hard case, we 
have concluded, from all the facts, that 
Davis had no authority from Zimmerman 
I to collect the amount of those two judg- 
ments, and because of this he, of course, 
had no right to receive the money from 
Collins. Satisfaction, therefore, cannot be 
entered upon them until the principal and 
interest are paid to Zimmerman. While 
this involves, perhaps, a double payment on 
the part of the debtor, yet that is his mis- 
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fortune in having made a mispajment of 
the money to one who was not entitled 
lawfully to receive it. The rule to show 
cause must, therefore, be discharged, and 
the attorney, in our judgment, should be 
made to answer the consequences of his 
wrong. 
Rule discharged. 



In re Thos. J. Davis. 

Attorney -aUlaw — Di$barment proceed- 
ings. 

The court has Bupervision over its members 
wheo they are acting within the scope of their 
office, and when oocasion arises should firmly 
exercise its powers to purge the rolls of those 
who have proved unworthy. 

The court need not await a conviction in the 
Couit of Quarter Sessions for embezzlement 
before proceeding to summary action to disbar 
an attorney for failing to pay over money col- 
lected for bis clients. 

A lawyer who keeps his client's money must, 
to protect himself from punishment, clearly 
establish tbe fact that, after he had received it 
in bis professional capacity, he retained it by 
special contract as a loan from the client. 

It is no defense in disbarment proceedings for 
keeping a client's money that the accused 
lawyer made restitution in one case after the 
proceedings were instituted and that the com- 
plaint to the board of censors was then with- 
drawn, and that in the other case he made 
partial restitution; and the attorney will be dis- 
barred although be alleges that his client in the 
latter case told him to collect the money and 
that he might retain It until he received a cer- 
tain fee in another case, which tbe client denies^ 

Rule to strike name from list of practic- 
ing attorneys. 

A, F. Hostetter^ Wm. D, Weaver^ 
W, N. Appel and W. H. Keller, for rule. 

W. U. Hensel and C. Reese Eahy^ 
contra. 

November 29, 1902. Opinion by Lan- 

DIS,J. 

On January 18, 1902, the Committee 
of Censors of the Lancaster Bar presented 
tbeir petition to this Court showing that, 
in two instances, Thomas J. Davis, the re- 
spondent, had been guilty of unprofessional 
conduct. They, therefore, asked that the 
complaint be investigated ; and, in accord- 
ance with their prayer, we granted this 
rnle. An examiner was thereupon ap- 
pointed, to whom the duty was assigned of 
taking the testimony and reporting to the 
Court, and on March 15, 1902, that exam- 



iner reported the facts. Exceptions to his 
findings have been filed on the part of the 
respondent, and the case has now come be- 
fore us for final judgment. 

As to the first charge, the examiner as- 
certains that, on April 25, 1901, Thomas 
J. Davis received from Simon C. Collins 
the sum of $247.07, moneys due and be- 
longing to George W. Zimmerman on a 
book account, a common note, and two 
judgments entered in the Court of Common 
Pleas of this county to January Term, 
1898, Nos. 145 and 146, with the promise 
and understanding that he would have the 
said George W. Zimmerman release the 
said judgments on the following Monday. 
He failed to have the judgments satisfied, 
for Zimmerman refused to release, alleg- 
ing that Davis had not only collected this 
money without authority, but that he had 
paid over no part of it. Collins then com- 
menced proceedings to have the judgments 
satisfied; but, after a hearing, his rule 
was discharged. [See preceding case.] 
Since the granting of the present rule for 
disbarment Davis paid to Collins's attorney 
$125.20, but the balance has never been 
settled. 

As to the second case, it is stated that 
on April 17, 1901, Davis received from E. 
H. Zercher, executor of Henry B. Shenk, 
deceased, the sum of $150, being a legacy 
due Leah Zell under the will of said de- 
ceased. He failed to pay over the money 
thus collected, stating to Mrs. Zell and her 
husband that he had used it for his own 
purposes. She, therefore, employed other 
counsel, by whose directions she made a 
sworn complaint to the Board of Censors 
and requested that steps be taken for his 
disbarment. The money was then paid 
by him to her new counsel, and she signed 
a withdrawal of her complaint. 

We have carefully examined the testi- 
mony taken before the examiner, and, in 
our judgment, it fully warrants his con- 
clusions. It is, however, fair to add that, 
in the Collins case, Davis claimed to have 
had authority to collect the indebtedness, 
and further alleged that, while he used the 
money, Zimmerman told him he need not 
pay it over until he received certain fees, 
amounting to $400, which be asserted he 
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was expecting from New York. But Zim- 
merman emphatically denies that he gave 
any such authority or made any such 
agreement, and Davis does not state the 
source from which these moneys were to 
come, nor any corroborative facts from 
which we could form a conclusion as to his 
veracity in this respect. In the face of 
their contradictory statements, upon whom 
was cast the burden of proof? 

Putting aside the question as to whether 
or not Davis was actually employed, and 
conceding for the moment that he was, we 
have the fact admitted that he collected 
this money and did not pay it to his client. 
Surely, then, he should satisfy us that 
when he appropriated it he had full au- 
thority to do 80 from his client. Where 
there is merely oath against oath, naturally 
the ordinary usage of business men in 
making loans to each other has some weight 
in determining on which side the scales 
should fall ; and how many men loan sums 
of money of any amount to each other 
without a note or obligation, or even a 
memorandum in writing? In determining 
this point, it is also not improper to con- 
sider his actions in the second case. He 
does not deny that he received the Zell 
money and retained it until compelled to 
pay by virtue of the proceedings instituted 
before the censors. He does not assert 
— and, if he did, he certainly would not 
be sustained by the proof — that he kept 
this money as a loan with the prior con- 
sent of Mrs. Zell. From his conduct in 
one case it can fairly be inferred that it 
was not materially different in the other. 
A lawyer who keeps his client's money 
must, to protect himself from punishment, 
clearly establish the fact that, after he re- 
ceived it in his professional capacity, he 
retained it by special contract as a loan 
from the client. It does not appear to us 
that the respondent has here proved these 
necessary facts, for even the reading of 
his own statement, as contained in the 
depositions, will hardly convince the un- 
biased mind that he is blameless. 

It is, however, contended on his be- 
half that in any event this Court cannot 
proceed to summary action until there has 
been a conviction in the Court of Quarter 



Sessions for embezzlement. We do not 
think this position is sustained by the au- 
thorities. The oath of admission requires 
that the attorney shall ** behave " himself 
" in the oflBce of attorney within this court 
according to the best of " his '* learning 
and ability, and with all good fidelity as 
well to the court as to the client." If, 
then, he unlawfully misappropriates the 
moneys of his client, can he be said to 
have acted either with good fidelity to the 
Court, who gave him his credentials, or to 
the client, who reposed confidence in his 
integrity ? It is true that a lawyer's pro- 
fession is his property ; but it is, in a large 
degree, like the right of a judge to bis 
office, conditional upon good behavior. It 
was said by Sharswood, C. J., in ex parte 
Steinman and Hensel, 95 Pa., 220, that 
" no question can be made of the power of 
a Court to strike a member of the Bar 
from the roll for official misconduct in or 
out of Court." The Court surely has 
supervision over its members when they 
are acting within the scope of their office, 
and, the occasion arising, should it not 
firmly exercise its powers to purge the 
rolls of thoso who have proved unworthy ? 
In re Shoemaker, 2 Sup., 27, it was said : 
*' Disbarment is for the purpose of protect- 
ing the courts and the public from an 
attorney whose conduct has shown him to 
be unworthy of confidence, but no criminal 
sentence can be imposed in such a proceed- 
ing. A prosecution by indictment is for 
the purpose of punishing the guilty, and 
by example deterring others from commit- 
ting crime, but disbarment can be no part 
of the sentence. Furthermore, many 
causes for disbarment are not indictable, or 
otherwise within the jurisdiction of the 
criminal courts. Differing in purpose and 
effect, proceedings in one are in no wise 
dependent on proceedings in the other." 
The distinction, we think, is plainly made 
by the Supreme Court that where a lawyer 
is charged with an offense against the laws 
not connected with his profession, he must 
first be convicted in a court of justice be- 
fore he is deprived of his office; otherwise 
he might be stricken from the roll for a . 
seeming offense, of which a jury of his 
countrymen might afterwards find him in- 
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DOceDt; but this rule does not apply to 
oflScial misconduct, of which the Court, in 
the first instance, may take cognizance. In 
re rule on R. P. Kennedy, 120 Pa., 497; 
in re Q. A. Gates, 17 W. N. C, 142; rule 
on A for disbarment, 11 dist. Rep., 268. 
Does not the present case illustrate the 
unsoundness of the contrary doctrine ? 
As soon as complaints for these alleged 
wrongdoings are presented the accused 
makes settlement ol one and partial settle- 
ment of the other. But is he to be allowed 
to prey on all other citizens who are either 
indisposed to prosecute or too ignorant to 
know their just rights ? See in re Samuel 
Davis, 98 Pa., 116. Restitution, of course, 
may, in certain cases, somewhat mitigate 
the offense, even though made under stress 
of circumstances ; but after it has been 
made, would it be possible to secure con- 
viction in a criminal court? Yet the moral 
guilt remains, and one wrongful act thus 
escaped from may lead to the commission 
of others, until former leniency begets, as 
it perhaps has in the present instance, self- 
confidence that no such wrongs need be 
atoned for. It would seem to us that the 
public have a right to demand of the pro- 
fession a high degree of rectitude, and that 
we should cordially lend our aid to main- 
tain the dignity and honor of our calling. 
It is the disreputable, found in all stations, 
who bring reproach upon the whole, and 
experience has taught us that there is less 
danger of persecution than of laxity in ad- 
ministering exact justice. Fortunately we 
can say, without fear of contradiction, that 
the confidence reposed by all classes in the 
legal profession is not often misplaced. 

Once before we were compelled to an- 
nounce our views upon this subject, and we 
bad hoped to have done so in terms which 
would serve a useful purpose. The warn- 
ing appears not to have been heeded, and, 
though the duty may not be a pleasant one, 
we feel compelled to again apply the same 
severe remedy. It is time for all to learn 
that no such act can escape its just punish- 
ment, and that the way of the transgressor 
is hard. 

This rule is now made absolute. 

Rule absolute. 



O. C. OF LANCASTER COUNTY. 
Estate of Susan B. Metzler, Dec'd. 

Issue devisavit vel nov — When should 
71 ot be awarded — Practice. 

Where, it viewed in it8 moBt favorable light, 
the testimony is insufficient to wairant any jury 
in rendering a verdict against t)\e validity of the 
will, an issue devisavit vel non should not be 
awarded. 

Under the Rules of Orphans* Court when an 
issue devisavit vel non is asked for the form of 
the issue must be specially set forth in the 
petition. 

An issue devisavit vel non will be i-efused 
where ihc testatrix died a lunatic but the 
answer denies the allegation in the petition that 
she was not of sound mind when the will was 
executed and no replication was filed nor testi- 
mony taken. 

February Term, 1902. No. 80. 

Citation to show cause why issue devis- 
avit vel non to the Court of Common 
Pleas should not issue. 

Jfaac R, Berr and Coyle ^ Keller^ for 
citation. 

W. U. BevBel and B, Frank Kready^ 
contra. 

Nov. 8, 1902. Opinion by Smith, P. J. 

This citation was heard on petition and 
answer. No replication . was filed and no 
testimony was taken. Judges of Orphans' 
Courts sit as examiners on appeals from 
the register and demands for issues devis 
avit vel non. When no witnesses are 
called in support of the allegations, the in- 
ference is irresistible that either the peti- 
tioner can not produce any or does not 
want to. The petition recites that Susan 
R. Metzler died in the State Insane 
Asylum at Harrisburg on the 29th day of 
December, 1901, seized of real estate and 
possessed of personal property ; that on 
October 11, 1901, a writing dated January 
28, 1899, alleged to be her last will was 
admitted to probate and letters testa- 
mentary thereon granted to John G. 
Snyder ; that testatrix left surviving her a 
husband, Christian Metzler, no father nor 
mother, no children nor issue or other 
heirs and next of kin save the petitioners, 
John R. Missemer and Elizabeth R. Mis- 
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semer, and that the petitioners filed a 
caveat against the probate of the alleged 
will. None of which allegations are 
denied, and we find them, therefore, as 
facts. The petition further sets forth that 
" at the tinae of the alleged execution of 
the said will the said Susan R. Metzler was 
not of sound, disposing mind or understand- 
ing or capable of making a valid will ; and 
that said writing was procured by undue 
influence exercised by Christian Metzler, 
her husband, John G. Snyder, Charles H. 
Zeller, Aaron Metzler, Clayton Metzler or 
others to induce her to make said instru- 
ment." 

Counsel for petitioners abandoned the 
allegation of undue influence and frankly 
admitted that there was nothing to sustain 
it. The only and the vital question, there- 
fore, is as to the mental condition of Susan 
R. Metzler at the time of the making of 
the will. 

The answer, signed by John G. Snyder, 
Christian Metzler, Aaron H. Metzler and 
Clayton H. Metzler, with the aflidavit of 
John G. Snyder, is full and specific ; it 
denies that testatrix was not of sound and 
disposing mind at the time of the execution 
of the will ; avers that at the time she 
** had full and complete control of her 
mind, memoiy and understanding; that 
she knew and was well aware of all the 
property of which she was possessed and 
seized ; that she had a full and clear con- 
ception of the manner in which she desired 
to dispose of her property ; that she had 
the sufiicient and legal mind to dispose of 
the same in the manner in which she did ; 
. . . that she was in good health and her 
faculties were active, strong and vigorous, 
that she was seized of no disease or any 
disorder of the mind which would render 
her incapable of properly disposing of her 
property;" that she "disposed of her 
property in a manner which accorded with 
her wishes, and according to the plan 
which she alone conceived ; " that she 
" called upon John G. Snyder several 
days prior to the making of the will and 
requested of him to act as her executor ; " 
that *' a few days before January 28, 
1899, she visited Charles H. Zeller, a 
justice of the peace, in company with her 



husband, and requested him to draw her 
will ; " that she then had " a full, clear 
and complete plan of the disposition of her 
estate ; " and that Zeller reduced to writ- 
ing " her scheme of distribution." 

Petitioners admit the answer to be true 
as to the undue influence, and technically, 
at least, admit its truth as to the menial 
capacity. We can do no less. The 
answer is responsive to the allegations of 
the bill, and therefore conclusive in the 
respondents' favor ; " not having been 
overcome by the satisfactory testimony of 
two opposing witnesses, or of one witness 
corroborated by other circumstances and 
facts which give it a greater weight than 
the answer, or which are equivalent in 
weight to a second witness." Burke's 
Appeal, 99 Pa. St., 350; Appeal of 
Rowley et ah, 115 Pa. St., 150; Gal- 
braith v8. Galbraith, 190 Pa. St., 225. 
In Schell v«. Deperven, 198 Pa. St., 591, 
" No evidence was introduced to support 
the allegations in the bill, or to contradict 
averments in the answer. Held, that the 
answer was responsive to the bill, and that 
a decree should be entered in favor of the 
defendant." Rules of Court, Rule XXIIl, 
Section 4. 

Among the papers handed up were some 
depositions taken on a commission '*in re 
the lunacy of Susan R. Metzler, in the 
Court of Common Pleas of Lancaster 
County, Trust Book No. 17, Page 321." 
While it was argued that these depositions 
ought to be considered, they were not 
offered in evidence. We read them. If 
they had been evidence, and had been 
offered and admitted, they would have 
availed the petitioners but little. The 
decree entered by the Court of Common 
Pleas was, "She (Susan R. Metzler) is 
and has been, for the space of two months 
past, a lunatic, without lucid intervals, and 
by reason of said lunacy, is incapable of 
managing her estate." This was more 
than seven months after the execution of 
the will. 

It is not always easy to determine 
exactly the time when mental capacity 
ends. The decay of the mind often is 
slow and imperceptible, and a long time 
may elapse before the gnawings of disease 
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will have destroyed ito legal equilibriuiD. 
Sooietimes it is sudden and acute, leaving 
no doubt as to its complete wreck. As a 
fact, a jury did pass upon the mental con- 
dition of the decedent under conditions 
which predicated a verdict of insanity, and 
found that she had been " for the space of 
two months last past, a lunatic," thus fix- 
ing the time when lucid intervals ceased 
more than five months after the signing of 
the will. J. R. Missemer, one of the pe- 
titioners, in his testimony then, fixed the 
latter part of June, 1899, as the time 
when she became wholly unbalanced. 

The law seems to be clearly settled that 
if viewed " in its most favorable light," 
the testimony is insufficient to " warrant 
any jury in rendering a verdict against 
the validity of the will," an issue devimvit 
vel non should not be awarded. Pensyl's 
Appeal, 157 Pa. St., 465; Knight's 
Estate, 167 Pa. St., 453; Tallman's 
Estate, 148 Pa. St., 286; Douglass's 
Estate, 162 Pa. St., 567 ; Green's Estate, 
140 Pa. St., 187 ; Sharpless's Estate, 
134 Pa. St., 250; Wainright's Estate, 
3 W. N. C, 458; Will of David Bover, 
18Phila.,254. 

There is absolutely no evidence before 
us suggestive of mental incapacity at the 
time the will was signed by Susan R. 
Metzler. It would only stimulate false 
hopes and encourage fruitless litigation to 
certify an issue devisavit vel non to the 
Court of Common Pleas. Too jealously 
do courts and juries guard wills to permit 
them, the most solemn instruments of a 
person's life, to be heedlessly impeached. 

When an issue devisavit vel von is 
asked for, the form of the issue must be 
specifically set forth in the petition. Rule 
V, Section 2. 

The citation for an issue devisavit vel 
non to the Court of Common Pleas is dis- 
missed at the costs of the petitioners. 



Ooncerning Briefs. 

Notwithstanding the very explicit rule 
of the Supreme Court covering the subject, 
there are few lawyers in this State who 
really make briefs. Keen, persuasive and 
highly able arguments are common, but 
effective legal briefs are rare. The most 



common form of deliverance is a scattering 
fusilade of precedents, facts, postulates, 
syllogisms, sarcasms and what not, fired 
broadside at the court, the result being, 
like the original chaos described in Gene- 
sis, " without form, and void." 

A brief of law should contain, in the 
language of the rule, '* the points made 
and the authorities relied upon in support 
of them." The propositions of the brief 
should, of course^ be stated succinctly and 
precisely, without the wasting of a word. 
Nor is the making of such a brief a matter 
of choice in this State. On the contrary, 
the failure to make it is highly dangerous ; 
for the rule expressly provides that *' no 
alleged error or point not contained in such 
brief shall be raised afterward, either by 
reply brief, or in oral or printed argument, 
or on petition for rehearing." The brief is 
therefore the most important thing which 
is to be attended to, because it absolutely 
concludes the party filing it. It is the 
ground-work of all his contentions, beyond 
which he can not go in any subsequent 
stage of the litigation. 

The rule goes on to say : *• The brief of 
any party may be followed by an argu- 
ment in support of snch brief, which shall 
be distinct therefrom, hut may be bound with 
the same." (See Rule 15, 168 III., p. 13). 

Many lawyers have spoken and written 
to the reporter, from time to tinje, con- 
cerning the matter of preserving briefs in 
the reports of cases. Good briefs preserved 
in the reports are often very helpful, and 
doubtless some briefs, well worthy of being 
preserved, have been omitted from the late 
Illinois reports. More often, however, it 
has happened that the briefs filed were not 
" workable." To simply load up a foren- 
sic blunderbuss with legal shrapnel and fire 
it at the court is not making a brief, nor 
is it arguing the case, in any proper sense. 
Sometimes when a brief is made in form, 
it turns out not to be a brief in fact. What 
shall be said when a really able lawyer be- 
stows so little thought and care upon the 
preparation of his brief, that he will lay 
down a proposition of fact, highly capital- 
ized, and support this proposition of pure 
fact with half a page of authorities ? This 
has been done again and again. 
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The court reporter can deal only with 
briefs made up in accordance with the rule 
— that is to say, containing " the points 
made and the authorities relied upon in 
support of them." It is not sufficient that 
ample materials for a good brief are to be 
found between the covers of the pamphlet 
filed. There is no time in the reporter's 
office to formulate briefs for attorneys who 
have not thought fit to do it for themselves. 
Nor is there room in the Illinois reports 
for the reproduction of mere "hot air," even 
though it be a prime quality of the article. 

There are other considerations in regard 
to the preservation of briefs in the Reports. 
It sometimes happens, even when able 
briefs have been filed, that the case at last 
turns on some point quite aside from the 
principal contentions. It would rarely be 
helpful to preserve in the report of the 
case, citations of authorities upon points 
not touched upon in the final decision. For 
this reason a very good brief sometimes 
can not be preserved. 

Again, it sometimes happens that the 
attorney who wins and whose contention is 
sustained has presented an able brief, but 
the opposing attorney, who lost his case, 
instead of making a brief, has relied upon 
a running fire of intermingled argument, 
citation and quotation which to the re- 
porter is quite unmanageable. For very 
obvious reasons, if the losing party's brief 
is not available, it become less important 
to preserve the brief of the winner. The 
rule is, that the losing party should have 
the largest representation in the space 
allotted for briefs, provided he makes a 
brief at all. The doctrine of the success- 
ful brief is generally pretty well preserved 
in the opinion of the Court, together with 
the authorities which the Court deems most 
important to sustain the prevailing view. 
What the practicing attorney chiefly wants 
is a knowledge of what points and authori- 
ties were presented and insisted upon to 
the contrary. With these before him, the 
lawyer can see at once what the Court has 
considered and what contentions have been 
overruled in arriving at a conclusion — and 
this is often the measure of the strength 
and value of the opinion as a precedent. 
Ordinarily it would not be deemed worth 



while to re-argue a point adversely decided 
upon the same grounds and authorities 
which have once been fully presented and 
considered ; but if it appears that the for- 
mer case was imperfectly presented and 
that important decisions were not cited or 
considered, then the advocate may reason- 
ably hope to bring the Court to a different 
conclusion; or, if the case is a foreign one, 
he may break its force by showing his pres- 
ent view was not before the deciding Court. 

It is the intention of the reporter to try, 
without materially enlarging the space 
occupied, to use in future more of the 
briefs of the parties than heretofore, and 
what has been said here is preliminary to 
asking members of the bar to co-operate in 
that plan, by making briefs in all cases and 
making them concise and pointed. The 
rule contemplates that even though a 
proposition has no authorities to support it. 
yet if it is one relied upon by the brief- 
maker it should be stated in the brief as 
one of the grounds. Such a proposition 
unsupported by authority might or might 
not be properly preserved in the report of 
the case, according to circumstances. 

In conclusion, renewed attention is called 
to a paper on the subject of ** Briefs and 
Arguments that Help the Court," which 
was read by Mr. Justice Cartwright,of the 
Supreme Court, before the State Bar 
Association some years since. It was 
printed in the Official Reporter of March 
11, 1896, and could be read often by brief- 
makers with great profit. It will, per- 
haps, be reprinted in an early number of 
this journal. 

Isaac N. Phillips, Reporter. 

The above concerning briefs was pub- 
lished in the last number of the Illinois 
Official Reporter^ by Isaac N. Phillips, 
reporter of the Supreme Court. 

0. C. ADJUDICATIONS. 



On Wednesday, November 26, 1902, 
Judge Smith filed adjudications in the fol- 
lowing decedents' estates : 

Samuel Lefever, of Eden township. 

Amanda Landis, of city. 

Ephraim Hersh, of Columbia borough. 

Daniel Bard, of West Cocalico township. 
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O. C. OF LANCASTER COUNTY. 
Estate of Henry Hartz, Dec'd. 

Advancement hy executor — Lien of debts 
— Statute of limitation B — Death bene- 
fit — Subrogation— Forgery — Eviden ce. 

Where a testator bequeaths the income of his 
estate aDd as much of the pi-iocipal as is ueces- 
sary, to. his widow for Hie, and after her death, 
directs his executor to sell the real estate, and 
after deducting what he may have advanced pay 
over the proceeds to testator's children as di- 
rec(ed, and there being no personal property the 
executor advances all money necessary for ex- 
peusesaDd maintenance of the widow for eight 
years until her death, he may reimburse himself 
for sucb advancement with interest out of the 
proceeds of the sale of the real estate after hef 
death and credit the same in his account, and 
the statute of limitations will not begin to run 
against his claims I efore the filing of the ao* 
count. 

In such case, however, the statute of limita- 
tions will prevent the executor from taking 
credit in his account for payment of a debt due 
from a decedent to himself. 

A death benefit paid by a beneficial society is 
the personal property of the widow, and where 
she pays the same over to the executor in part 
payment of a debt due him from the decedent, 
be need not charge himself with it in his 
account. 

Where the owner of a piece of real estate 
against which there is a mortgage and a judg- 
ment conceded to aggregate its full value, con- 
veys the property to his judgment creditor in 
consideration of the amount of said liens, and he 
marks the liens satisfied, but subsequently dis- 
covers that his grantor had given another judg. 
ment which was a third lien, and had trans- 
ferred his interest in his father^s estate as collate 
eral security therefor, and the said grantee 
thereupon buys this judgment, and has said 
collateral transferred to him, subsequent trans- 
ferees of said grantor's interest in his father's 
estate cannot by subrogation compel said grantee 
to look to said real estate for payment of said 
third lien and appiop»'iate said inteiest to pay 
said grantor's indebtedness to them. 

When, the share of an heir of the decedent's 
estate having been transferred as collateral secu- 
rity for certain notes alleged to be fortred or 
mstde to compound forgeries, the evidence ofi*eied 
is inadmissible and insufficient to sustain such 
allegations. 



June Term, 1902. No. 81. 

Exceptions to adjudication. 

I. 0. Arnoldj for estate. 

Appel ^ Appely B. C. Kready, Ooyle 
^ Keller y and Edward 2>. Reilly, for ex- 
ceptions to account. 

Edward D. Reilly^ for exceptions to 
adjudication. 

September 8, 1902. Adjudication by 
Smith, P. J. 

Henry Hartz died January 9, 1892, 
having made his last will and testament, 
which is as follows : 

" I, Henry Hartz, of the city of Lancas- 
ter and State of Pennsylvania, being of 
sound mind and memory and understand- 
ing, do make and publish this my last will 
and testament, hereby revoking and mak- 
ing void all former wills by me at any time 
heretofore made, and, first, I direct that 
all my just debts be first paid. 

" I give, devise and bequeath unto my 
beloved wife, Elizabeth, all my estate, real, 
personal and mixed, as long as she ever re* 
mains my widow unmarried. 

" Item. In case my wife has not suffi- 
cient income to support herself decently, 
then I direct that my executor hereinafter 
named shall advance her from time to time 
such sum or sums of money as she may need 
to sustain her decently. 

" Item. After my wife's death my ex- 
ecutor hereinafter named shall sell aU my 
real estate at public sale, or by private 
contract, and execute good and sufficient 
titles for the same to the purchaser op 
purchasers thereof, his or their heirs and 
assigns forever. 

" Item. After my wife's death and the 
sale of my real estate as aforesaid, then 
my executor shall first deduct such sum or 
sums of money which he may have ad- 
vanced for the maintenance of my wife as 
aforesaid. 

** Item. Then my executor shall pay to 
my daughter, Mary, two hundred dollars 
for the kindness and care she has taken of 
me in my old age as a legacy. 

" Item. Then my executor shall pay to 
each of my following named children of my 
first wife a legacy of seventy-five dollars, 
that is to say, to George Hartz, Elizabeth 
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Hartz and Margaret Hartz. Provided that 
an advancement of sixty-eeven dollars to 
my son, George Hartz, shall he deducted 
from said legacy, all of which legacy shall 
be paid without interest as is usual. 

" Item. The rest of the residue and re- 
mainder of my estate remaining after the 
payments of all debts, expenses and the 
foregoing legacies, I give and bequeath 
unto my five following named children in 
equal shares, that is to say, John Hartz, 
Henry Hartz, Joseph Hartz, Mary Hartz 
and Rose Hartz. 

" It is my will that no interest shall be 
charged on said legacies or advancements, 
except, of course, such sum or sums of 
money that my executor may advance for 
the maintenance of my wife, which he 
shall have lawful interest. 

" Item. And lastly, I hereby nominate 
and appoint my friend John Gerhart, of 
Millersville, Pa., sole executor of this my 
last will and testament. 

"In witness whereof I, Henry Hartz, 
the testator, have to this my will written on 
one sheet of paper set my hand and seal 
this twelfth day of March, A. D. one 
thousand eight hundred and eighty nine. 
'* Heinrich Herz." 

His wife, Elizabeth, survived him and 
died in the year 1900, never having re- 
married. He died seized of two small 
houses and possessed of no personal prop 
erty. As appears by the executor's ac- 
count, exhibited in the Register's Office, 
April 19, 1902, the debits consist of the 
proceeds of the sale of the two houses, 
aggregating one thousand nine hundred 
and seventy-two dollars. To this account 
ninety-four exceptions have been filed, 
embracing nearly all the items on the 
credit side, including the accountant*s com- 
missions. 

The testator selected his friend, John 
Gerhart, as the executor of his will, and 
committed to him not only the management 
of his estate, but the care of his widow. 
" In case my wife has not- sufficient income 
to support herself decently, then I direct 
that my executor hereinafter named shall 
advance her from time to time such sum or 
sums of money as she may need to sustain 
her decently." "After my wife's death, 



my executor hereinafter named shall sell 
all my real estate." "After my wife's 
death and the sale of my real estate as 
aforesaid, then my executor shall first de- 
duct such sum or sums of money which 
he may have advanced for the maintenance 
of my wife." "It is my will that no in- 
terest shall be charged on the said legacies 
or advancements except, of course, such 
sum or sums of money that my executor 
may advance for the maintenance of my 
wife, which he shall have lawful interest." 

The executor interpreted literally his 
friend's testamentary injunctions, and im- 
mediately after his death began to advance 
from his private purse all money necessary 
for a becoming funeral and for the decent 
sustenance of his widow. The real estate, 
supplemented by John Gerhart's advance- 
ments, gave board and bed for many years 
to the widow. A careful reading of the 
will excludes any other conclusion than 
that the testator intended the executor to. 
do exactly as he did. The testator's 
exacting requests were honestly and faith- 
fully carried out. A direction in a will to 
pay to or for any person necessarily means 
out of the testator's estate. It would in- 
deed be consoling to an impecunious in- 
valid if he had the assurance that his 
family or widow could be supported by 
his testomentary act of appointing an ex- 
ecutor and directing him to do it for him. 
Instead of mortgaging or selling the real 
estate, and, out of the funds arising there- 
from, paying debts, funeral expenses and 
supplying the needs of the widow, Gerhart 
advanced, from time to time, small sums 
sufficient for the emergencies, and thereby 
minimized expenses and conserved an 
estate. The majority of credits in this 
account to which exceptions have been filed 
are for the various sums thus advanced and 
interest on the same from the time of such 
advancements. 

It appears that testator was a member of 
St. Joseph's Beneficiary Association (St. 
Joseph's Wohlthatigkeits Gesellschaft), 
from which the widow received a sum of 
money. All, or part of this money — one 
hundred and five dollars — was paid by her 
to John Gerhart on account of a larger 
amount owing by the testator to him. 
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John Gerhart is a German and an old 
man, who had diflSculty both in understand- 
ing and answering questions. While his 
testimony seems uncertain and conflicting, 
his manner and appearance imported integ 
rity. No doubt some, if not all, of tnese 
very one hundred and five dollars, the 
actual cash which was paid him by Eliza- 
beth Hartz, were used by him for the 
estate or the widow, just as other of his 
money was used. He didn't charge him- 
self in his account with this money, and we 
see no reason why he should have done so. 
This beneficiary fund was not payable to 
him as executor, and was not paid to him 
as executor. The funeral expenses, letters 
testamentary, etc., were paid by him before 
Elizabeth Hartz received this money. If 
she misappropriated it, we do not see why 
he should be held for her act ; neither do 
we see that it makes any material differ- 
ence in this case. No one was injured, the 
legatees are not in a position to antagonize 
or resent the acts of the executor who made 
it possible for them to reap the testator's 
bounty, and their creditors certainly are 
not in any better position. His acts were 
not only the result of a kindly disposition, 
but in consequence of the request of the 
testator, who substantially bequeathed to 
him sufficient to meet such advancements. 
In Williamson's Appeal, 94 Pa. St., 231, 
Justice Paxson, in delivering the opinion 
of the Court, said : " In the case in hand, 
the heirs who have had their estate in- 
creased by the amount of the sum loaned 
by the appellant, deny the right of the 
administratrix to bind the estate, and yet 
seek to retain the proceeds. This is not 
equity, but iniquity. If the administratrix 
had advanced her own money to pay the 
dower, she would clearly have been entitled 
to subrogation : Wilkin's Estate, 9 Watts, 
132 ; Ketchner vs, Forney, 6 Casey, 47 ; 
McKerrahan vs. Crawford's Ex'rs, 9 P. F. 
Smith, 890." In Bentley's Estate, 196 
Pa. St., 497, it was held that, ''Where an 
executor advances his own money to pay 
debts of the decedent, and such payment is 
made in good faith and in relief of the 
estate, the statute of limitations does not 
begin to run against him until he has stated 
an account. Where an executor pays a 



debt of the estate the presumption is that 
he pays it with the money of the estate, 
and if he uses his own, his position as cred- 
itor depends upon the state of his account, 
and cannot be determined until that is set- 
tled." Vouchers were produced for nearly 
all the credits to which exceptions were 
filed. A few could not be found, but all 
were satisfactorily explained except those 
of one hundred and sixty dollars and the 
interest thereon, ninety- six dollars and 
forty-six cents, paid by J. Gerhart for a 
debt owing by the decedent to him. While 
by the account the credit of one hundred 
and sixty dollars appears to have been paid 
in 1892, in fact it was not, nor at any other 
time, excepting on paper, by accounting. 
There was no money with which to pay it; 
that which was necessary to bury the dead, 
settle the estate, maintain the widow, was 
advanced by Gerhart. To infer that John 
Gerhart gave the money to John Gerhart, 
executor, to pay John Gerhart, creditor, 
and that John Gerhart, executor, having 
paid John Gerhart, creditor, in 1892, in- 
terest is owing from the time of such pay- 
ment, introduces an hypothesis which we fail 
to find sufficiently supported. Neither do 
we see how credit may be allowed for this 
claim. The running of the statute has not 
been waived, and it seems to be an insur- 
mountable barrier. It is to be regretted 
that it may not be classed with other cred- 
its against which the statute did not begin 
to run until after the filing of the account. 
This was a simple debt owing by the dece- 
dent, and while the creditor was the execu- 
tor, who was active for others, he forgot 
his own interests and allowed his claim to 
expire. " The lien of the debts of an in- 
testate upon his real estate is subject to the 
same limitation in the hands of an adminis- 
trator, who has paid them out of his own 
funds, as they are in the hands of the 
original creditor." Clowser's Estate, 1 
W. & S., 208 ; McCurly's Appeal, 5 W. 
& S., 397 ; Loomis's Appeal, 29 Pa. St., 
237 ; Emrick's Estate, 172 Pa. St., 191. 
In Merckel's Estate, 154 Pa. St., 285, 
Justice Dean said: ''This administratrix 
advanced $1,360 of the little sum coming 
to her from her father's estate to pay her 
husband's creditors ; she took none of the 
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methods pointed out in the statute to pre- 
serve the lien against the husband's land ; 
therefore, great as is the hardship, her 
neglect must be visited with the statutory 
penalty ; she must lose it." In the same 
case it was held that ^' A guardian who has 
advanced money to pay off liens upon his 
wards* real estate, and by such advances 
has actually preserved the land for their 
benefit, is entitled to be reimbursed out of 
the fund raised by the sale of the real 
estate more than five years after the ad- 
vances were made." While there were 
special circumstances to take payments and 
advancements actually made by this execu- 
tor out of the ordinary rule and prevent 
the operation of the statute, there is none 
to include this claim. It in no way affected 
or had relation to the **• acts of the admin- 
istration of the trust." The estate was not 
endangered by it. No one could have 
been a less annoying creditor. His very 
supineness relieved him as executor from 
any exertion. Had he brought suit, ob- 
tained judgment, issued execution, and 
then as executor jumped into the breach 
against himself, his position would have 
been less unfortunate. 

We see no reason for refusing account- 
ant's compensation. 

Turning to another feature of the case, 
we find that Henry H. Hartz, a legatee as 
to one-fifth of the residue and remainder of 
the estate, together with his sister Mary 
and brother John, to whom like interests 
were bequeathed on the 4th day of Sep- 
tember, 1897, assigned and transferred to 
** Edward D. Reilly, his heirs and assigns," 
their interest in the estate of their father 
as collateral security for the payment of a 
judgment of two hundred and fifty dollars 
given by Henry H. Hartz. The same 
parties also transferred their interests to 
The People's Building, Loan and Deposit 
Company, of Lancaster, on the 12th day 
December, 1898, to secure the payment of 
a note of three hundred dollars, dated 
January 25, 1896, signed by Henry H. 
Hartz, Alois Hohn, William Guerini and 
Jacob Gilles ; another for three hundred 
and fifty dollars, dated January 18, 1898, 
signed by John Hartz, H. H. Hartz and 
John Gerhart, and a third for two hundred 



and twenty-five dollars, dated January 18, 

1898, signed by H. H. Hartz, George 
Hartz and Jacob Gilles. It is not dis- 
puted that Henry H. Hartz received the 
money. Subsequently, on February 1, 

1899, these notes were reduced by the ap- 
plication of Henry H. Hartz's stock in the 
company, and consolidated into two notes 
for three hundred and twenty-three dol- 
lars and eighty six cents, and two hundred 
and three dollars and forty-seven cents, of 
which Henry H. Hartz, John Hartz and 
Mary Hartz were the makers. 

Henry H. Hartz owned a small house and 
lot in the city of Lancaster, against which 
was a mortgage for eight hundred dollars, 
which was a first lien. A judgment for 
three hundred dollars held by Adolph 
Groezinger was a second lien. The amount 
of the mortgage and judgment and the in- 
terest owing thereon was conceded to be 
the full value of the property. There was 
not sufficient margin, in the opinion of the 
parties, to pay the expenses of a sheriff's 
sale. Whereupon Henry H. Hartz and 
wife executed a deed and conveyed the 
property to Adolph Groezinger in consid- 
eration of one thousand two hundred and 
twenty-six dollars and fifty cents, which 
was the aggregate amount of the mortgage 
and judgment and all interest due thereon. 
The mortgage was some time afterwards 
paid by Groezinger, and both mortgage 
and judgment were marked satisfied on the 
records. Later it was discovered by 
Groezinger that he had overlooked the 
judgment for two hundred and fifty dol- 
lars held by E. D. Reilly, which had been 
a third lien on this property. Thereupon 
he paid Reilly the amount of his judgment 
and had the same transferred to him ; also 
taking a transfer of the assignment of 
Henry H., John and Mary Hartz's inter- 
ests in the estate of their father, Henry 
Hartz, deceased, which had been given to 
Reilly as collateral security for the pay- 
ment of this judgment. 

It is contended on behalf of The People's 
Building, Loan and Deposit Company that 
Groezinger, now owning both property and 
judgment, either has paid himself the 
amount of the judgment or can do so, and 
therefore the assignment of Henry H., 
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John and Mary Hartz as collateral security 
falls ; that Groezinger has a claim on two 
funds, the building company on only one of 
them, therefore, upon the application of the 
equitable principle of subrogation, he is 
required to depend for payment upon the 
fund against which the company can have 
no claim. In Ramsey's Appeal, 2 Watts, 
228, Chief Justice Gibson said: "But if 
there is any rule or principle of equity 
plainly, positively and incontrovertibly 
established on the basis of reason and 
authority, it is that he who may at law 
control the application of two or more 
funds shall not be suffered to use his 
legal advantages in a way to exclude the 
demand of a fellow creditor whose legal 
recourse is but to one of them. It is one 
of the most benign influences of equitable 
jurisdiction, that it adjusts the application 
of jarring liens according to their priority 
and value in such a way as to produce a 
degree of satisfaction to all commensurate 
with their rights; than which there can be 
no purer justice." In the same opinion 
he also says : "It is certain that the doc- 
trine is one of mere benevolence, and that 
it is not to be extended to the infringement 
of legal rights ; as for instance, by restrict- 
ing a creditor to an inadequate fund, or in 
compelling him to take satisfaction in any 
way prejudicial to him." May this eqi- 
table principle be invoked to the prejudice 
of Groezinger? True, he failed to take 
into consideration the Reilly judgment 
when he purchased the Hartz property. 
No one was injured by this. The security 
of no creditor was lost or weakened. Can 
this benevolent principle of equity be used 
to punish him for failing to do that which, 
if done, would have benefited no one? 
That the same property would have brought 
no more at a sheriff's sale we assume is 
not too violent a presumption under the 
conceded facts. 

Reilly had the transfer as security for 
his judgment, and that was substantially 
his only security. When Groezinger paid 
Reilly and took an assignment of the judg- 
ment and the transfer, he was no better off 
than Reilly had been before the sale. Pay- 
ment to Reilly did not extinguish the debt. 
Henry H. Hartz now owed Groezinger in- 



stead of Reilly. He had sold Groezinger 
the house and lot presumably clear of in- 
cumbrances. The existence of the Reilly 
judgment, of which he had full knowledge, 
he never revealed to Groezinger. It would 
be iniquitous to force Groezinger to levy 
his debt on the house and lot, and take 
from him under the guise of equity his 
only security. It is our conclusion, there- 
fore, that Groezinger is entitled to be paid 
out of the interests of Henry H., John 
and Mary Hartz, transferred as collateral 
for the judgment given by Henry H. Hartz 
to Edward D. Reilly. Surely, the Court 
is not powerless to do in the most direct 
and effectual way what its own principles 
and the demands of justice clearly require. 
In Fleming vs. Beaver, 2 K., 128, Chief 
Justice Gibson said : " That actual pay- 
ment discharges a judgment at law, but not 
in equity, if justice requires it to be kept 
alive, and in such case that an actual as- 
signment is not necessary." See also 
Groff & Co.'s Estate, 189 Pa. St., 69. 

We are not confronted by the simple 
legal proposition of one who has purchased 
a property without having made a careful 
search for liens, and afterwards is" called 
upon to pay a judgment overlooked by 
him. Reilly actually had but one fund on 
which to levy his debt, and Groezinger has 
no more. He who would invoke the prin- 
ciples of equity may not deny them to 
others equally deserving. 

The transfer of Henry, John and Mary 
Hartz to The People's Building, Loan and 
Deposit Company was as collateral security 
for certain notes which it is alleged were 
forged by Henry H. Hartz. The testi- 
mony shows that Jacob Gilles received 
notice from the company that a certain 
note in its possession of which he appeared 
to be one of the makers was due and pay- 
able. Believing his name to have been 
forged, he made complaint against Henry 
H. Hartz for forgery, who was arrested on 
the 12th of December, 1898. Henry H. 
Hartz, John Hartz and Mary Hartz then 
went to the office of A. C. Reinoehl, solic- 
itor of the company, and executed the 
transfer. On December 13, 1898, there 
was a hearing and Henry H. Hartz was 
dismissed for want of evidence. Of the 
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notes mentioned in the transfer, only one 
was offered in evidence — that for three 
hundred dollars, of which Henry H. Hartz, 
Alois Hohn, William Guerrini and Jacoh 
Gilles appear as the makers. Upon inspect- 
ing this note, Gilles admitted that his sig- 
nature to it was genuine and not a forgery. 
As appears by the transfer, the only other 
note on which Gilles's name appeared was 
one for two hundred and twenty five dol- 
lars, dated January 13, 1898, payable in 
six months. In his complaint, Jacob Gilles 
'* deposes and says that H. H. Hartz did 
on or about the 2l8t of April, 1884, in the 
city of Lancaster, forge deponent's name to 
a note for two hundred and fifty dollars, 
contrary, etc." It will be seen that the 
complaint had reference to a note differing 
in amount and purporting to have been 
made nearly four years before the one 
held by the Company. The testimony is 
too vague and uncertain to find that any of 
these notes were forged, and, inferentially, 
that A. C. Reinoehl, now dead, and Henry 
H. Hartz's brother and sister, compounded 
a felony. 

George Hartz and Henry Hartz, two of 
the legatees mentioned in the will of de- 
cedent, have since died. 

The accountant is surcharged with the 
amount paid to John Gerhart on account of 
debt due by decedent, $160.71, and inter- 
est on same, $96.40, making a total of 
$257.11. 

Distribution was made accordingly, and 
exceptions filed thereto. 

October 17,1902. Opinion by Smith,?. J. 

In passing upon the multitude of excep- 
tions to the account and distributing the 
estate of Henry Hartz, numerous questions, 
both of law and fact, were considered. 
Our interpretations and findings seem to 
have been acceptable, saving the failure to 
find that Henry H. Hartz had committed a 
forgery, and that Major A. C. Ueinoehl, 
who was a member of the Lancaster Bar, 
with John and Mary Hartz, a brother and 
sister of Henry, had compounded a felony. 

John and Mary were Henry's friends in 
times of need. They lent their names and 
property to secure his obligations. In the 
opinion accompanying the adjudication, we 
said : 



'* Turning to another feature of the case, 
we find that Henry H. Hartz, a legatee as 
to one-fifth of the residue and remainder of 
the estate, together with his sister Mary 
and brother John, to whom like interests 
were bequeathed, on the 4th day of Sep- 
tember, 1897, assigned and transferred to 
' Edward D. Reilly, his heirs and as- 
signs,' their interest in the estate of their 
father as collateral security for the pay- 
ment of a judgment of two hundred and 
fifty dollars given by Henry H. Hartz. 
The same parties also transferred their in« 
terej^ts to The People's Building, Loan 
and Deposit Company of Lancaster on the 
12th day of December, 1898, to secure the 
payment of a note of three hundred dollars, 
dated January 25, 1898, signed by Henry 
H. Hartz, Alois Hohn, William Guerrini 
and Jacob Gilles; another for three hun- 
dred and fifty dollars, dated January 18, 
1898, signed by John Hartz, H. H. Hartz, 
and John Gerhart, and a third for two 
hundred and twenty-five dollars, dated 
January 13, 1898, signed by H. H. 
Hartz, George Hartz and Jacob Gillee. 
It is not disputed that Henry H. Hartz 
received the money. Subsequently, on 
February 1, 1899, these notes were re- 
duced by the application of Henry H. 
Hariz's stock in the company, and consoli- 
dated into two notes for three hundred and 
twenty-three dollars and eighty-six cents 
and two hundred and three dollars and 
forty-seven cents, of which Henry H. 
Hartz, John Hartz and Mary Hartz were 
the makers. . . . 

'* The transfer of Henry, John and Mary 
Hartz to the People's Building, Loan and 
Deposit Company was a collateral security 
for certain notes which it is alleged were 
forged bj Henry H. Hartz. The testi- 
mony shows that Jacob Gilles received 
notice from the company that a certain 
note in its possession, of which he appeared 
to be one of the makers, was due and pay- 
able. Believing his name to have been 
forged, he made complaint against Henry 
H. Hartz for forgery, who was arrested on 
the 12th of December, 1898. Henry H. 
Hartz, John Hartz and Mary Hartz then 
went to the office of A. C. Reinoehl, solici- 
tor of the Company, and executed the 
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transfer. On December 13, 1898, there 
was a hearing and Henry II. Ilartz was 
dismissed for want of evidence. Of the 
notes mentioned in the transfer, only one 
was offered in evidence — that for three 
hundred dollars, of which Henry H. 
Hartz, Alois Hohn, William Gaerrini and 
Jacob Gilles appear as the makers. Upon 
inspecting this note, Gillcs admitted that 
his signature to it was genuine and not a 
forgery. As appears by the transfer, the 
only other note on which Gilles's name ap- 
peared was one for two hundred and 
twenty-five dollars, dated January 13, 
1898, payable in six months. In his com- 
plaint, Jacob Gilles "deposes and says 
that H.'H. Hartz did, on or about the 2l8t 
of April, 1894, in the city of Lancaster, 
forge deponent's name to a note for two 
hundred and fifty dollars, contrary, etc." 
It will be seen that the complaint had ref- 
erence to a note differing in amount and 
purporting to have been made nearly four 
years before the one held by the company. 
The testimony is too vague and uncertain 
to find that any of these notes were forged, 
and, inferentially, that A. C. Reinoehl, 
now dead, and Henry II. llartz's brother 
and sister, compounded a felony." 

Specific exceptions have been taken to 
the refusal of certain offers of evidence: 
*- Q. Did Henry Hartz, your brother, ac- 
knowledge to vou that he forged these 
notes?" 

The form of this question is objection- 
able, and an affirmative answer, which the 
question invited, would have been only a 
repetition of that which will be found in 
the notes of testimony, which show : *' Q. 
Did Henry admit to you that he forged the 
note? A. Yes, sir. Q. Whose name did 
he forge? A. Mine. Q. He admitted he 
forged your name ? A. Yes, sir. Q. 
Were you with him when he made any 
admission to anyone else? A. No, sir. 
* * * Q. What was the amount of the 
note ? A.I don't know any more. I had 
never seen it, but it was a note for more than 
$200.00, because Villee said it is all paid 
but $40.00— around $40.00. I could not 
say that time. So he told me he had it 
forged, and he told his brother John he had 
it forged. * * * Q. Did Henry admit to 



you that he forged Jacob Gilles's name? 
A. Yes, sir." 

The refusal of the following question is 
the subject of another exception : '* Q. Did 
you receive any consideration, that is, any 
money, for the signing of that paper or for 
the signing of these notes ? " 

It was not disputed that Henry got the 
money on the notes, and that fact was 
found. The transfer was an instrument 
under seal, and imported consideration. It 
was not material. A negative answer 
would have been only another repetition, 
as the following appears: " Q. Did you 
receive any consideration ? Did you re- 
ceive any money ? A. No, sir. Q. For 
signing this paper ? A. No, sir. Q. Did 
you receive any money for signing? A. 
No, sir." 

The refusal of the following is excepted to: 
'' Q. Did you withdraw that forgery prose- 
cution because everything was satisfied ?" 

This leading question was improper. 
The prosecution could not have been with- 
drawn. The records shows that there was 
a hearing, and that the cause was dismissed 
for want of evidence. An answer to this 
question would have been only another 
repetition of the testimony: " Q. Why did 
you withdraw that prosecution? A. Be 
cause — that is, Mr. Coyle and John and 
his sister and all said he signed it, and that 
everything was fixed up, and that every- 
thing was satisfied. Q. That is the reason 
that you withdrew ? A. Yes, sir. Every- 
thing was satisfied; John and Mary and all 
was satisfied that it was." 

An exception also was taken to the re- 
fusal of the following question: "Q. Did 
you know what he meant when he said 
this would be kept secret ?" 

This witness might have known what he 
said, and testified to that, but to get some 
person's meaning by the play of his imagi- 
nation was not allowed when objected to. 
Substantially the same question was an- 
swered: *' Q. What did lie say ? A. He 
said he don't like it to get out in the pub- 
lic. Q. Did he say what he meant? A. 
No, sir. ... Q. Did you know to whom 
he was referring when he said something 
about keeping something secret? A. 
That I didn't." 
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All the testimony has again been re- 
viewed, and the implied answers to the 
disallowed questions considered as if evi- 
dence, without affecting our conclusions. 
Had the People's Building, Loan and De- 
posit Company been the prosecutor of 
Henry H. Hartz, and had John and Mary 
in no other instance protected Henry's 
loans, other conclusions might have been 
drawn. That Henry had sometime been 
guilty of a forgery is probable. When, the 
amount and character of instrument are 
altogether problematical. The Hartz's, 
husbands and wives, were saturated with a 
conviction of Henry's guilt, and the atmo- 
sphere at the audit was heavy with charges 
Of forgery, but the evidence was hot con- 
vincing. 

The authorities cited by counsel for ex- 
ceptants define the law: Act of March 31, 
1860, P. L., 382, Section 10; Bredin'a 
Appeal, 92 Pa. St., 241; Riddle vs. Hall, 
99 Pa. St., 116, and Pearce vs, Wilson, 
111 Pa. St., 14. 

The exceptions are overruled, and the 
adjudication is confirmed. 



^egnl ^iscelhn^. 



The Largest Verdict for Liijury Oausing 
Death. 

What is said to be the largest verdict 
ever awarded in a case in the United 
States or England in a damage suit for 
causing death was returned by a jury in 
the New York Supreme Court December 
2, 1902, when it gave Mrs. Jennie Leys, 
widow of William Leys, manager of B. 
Altman & Co., a verdict for $100,000. 
The verdict was against the New York 
Central for the death of Mr. Leys in the 
Park avenue tunnel accident last January. 
The only other verdict approaching this 
one for causing the death of the victim of 
an accident was in England, where dam- 
ages of <£1 4,000 were awarded to the heirs 
of Dr. Phillips. In an action for injuries, 
a western jury some time ago awarded the 
victim $75,000. 

Mr. Leys at the time of his death was 
in receipt of a salary of $25,000 a year 
from Altman & Co., and his total income 



exceeded $30,000 a year. Mrs. Leys 
testified that her husband spent $11,000 a 
year for the maintenance of their home in 
New Rochelle and sent $5,000 a year to 
one of their sons for managing a farm for 
Mr. Leys in Virginia. 



He Would Take a Jury. 

"Have you an attorney?" asked the 
Coujt — "a lawyer?" 

"I hain't," he said simply. 

"Do you want one?" 

" What's the use uv him?" 

" He will defend you." 

"You mean he'll get me off?" 

" He'll try to." 

"But can he?" 

"That's for the jury to say." 

"Kin the jury do it?" 

"Yes; the case is left to them." 

"And they kin get me off?'' 

" Certainly." 

"Well, then, ef its just the same to 
you, I'll take a jury." 



Not long ago a bright young lawyer, 
whose progress was due to the celerity with 
which he disposed of cases placed in his 
hands, approached one of the famous lead- 
ers of the bar with a proposition lo be ad- 
mitted into partnership. " Oh, yes, I have 
heard of you," said the great legal light. 

" You won that suit of against heavy 

odds, and from retainer to final fee were 
occupied less than five weeks. Such ex- 
pedition is most reprehensible. Why, 
young man, that case would have occupied 
any experienced lawyer at least two years. 
I am not prepared to admit into partner- 
ship one who does not understand the most 
important word in the legal vocabulary — 
* Delay.' " — Chicago Law Journal. 



0. C. ADJUDICATIONS. 



On Thursday, December 4, 1902, adju- 
dications were handed down in the follow- 
ing decedents' estates by Judge Smith : 

George F. Steiger, of Warwick Town- 
ship. 

John G. Mumma, of Bapho Township 
(amended). 

Susan Cooper, of Lancaster City. 
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O. C. OF LANCASTER COUNTY. 

Estate of Jacob B. Gk>od, Dec'd. 

Covgtruction of will — Income during 
widowhood with remainder to children 
at death — Estate of widow. 

Where a testator's will gives the ''use and 
income '' of all his estate to his wife ** so long 
as she remains my widow," but if she marries, 
then only her ^ lawful dower and thirds,'' and 
farther gives to his children all of his estate 
" remaining at the death of my wife " directing 
that should she remarry and agree with the 
children as to the value of the real estate it need 
not be sold unless the executors prefer to do so, 
the widow is not entitled to the balance of the 
estate absolutely or to possession thereof with 
or without security, but it will be awarded to 
the executors to hold in trust for her during 
widowhood. 

March Term, 1902. No. 55. 
Exceptions to adjudication. 
A. B. Hatsler^ for exceptions. 
H. Frank Ushleman and C. Reese 
Eahy^ contra. 

[For opinion on case stated see 19 
Law Review, 174.] 

July 31, 1902. Adjudication by 
Smith, J. 

The decedent was married and died tes- 
tate on the 28d day of Jane, 1901. 

Jacob 6. Oood's intentions as to the dis- 
position of his estate are expressed in these 
words : 

"Item: I give and bequeath to my 
wife, Elizabeth Good, the use and income 
of the whole of my estate, real and per- 
sonal, whatsoever and wheresoever it be, to 
have and to hold the same to her so long 
as she remains my widow. But shall she 
marry she shall then have only the lawful 
dower and thirds, etc., as provided for by 
the several Acts of Assembly of the Com- 
monwealth of Pennsylvania. 

Item : I give, devise and bequeath to my 



two children, Alice H., wife of Henry 
Hersh, and Lizzie H! Good, the whole of 
my estate, real and personal, remaining at 
the death of my wife to have and to hold 
the same to them their heirs and assigns 
forever share and share alike. 

Should my wife re-marry and she and 
my said children or the survivor of them 
be able to agree among themselves as to 
the value of the house and lot of ground 
No. 828 New street in which we now re- 
side and in the division of the estate to 
their mutual satisfaction, neither said real 
estate nor any of the personal property 
need be sold unless' the said hereinafter 
administrators prefer to do so. 

Lastly, I nominate, constitute and ap- 
point my daughters, Alice H. Hersh and 
Lizzie H. Good, executrices of this my last 
will and testament." 

His wife is tLe first object of his bounty^ 
to whom he gives the use and income of 
his whole estate, both real and personal, as 
long as she remains his widow. The pen- 
alty for taking a second husband is reduc- 
tion of the bequest to " the lawful dower 
and thirds, etc., as provided for by tbo, 
several Acts of Assembly of the Common-* 
wealth of Pennsylvania.*' The enjoyment 
of the whole estate for life may be defeated 
by a re-marriage. It is reduced by two- 
thirds of the personalty and all of the 
realty saving a dower charge thereon. 
Upon her re marriage or death the whole 
estate ^^ remaining " is given to his two 
daughters, Alice H. Hersh and Lizzie H. 
Good. No reference is made in this item 
of the will to a possible second marriage, 
nevertheless it is manifest that it was con- 
templated by the testator. The estate 
" remaining " undoubtedly has reference 
to such estate as may remain after the 
eliminating matrimonial contingency. 
Otherwise there would be no purpose in 
the qualifying word '* remaining." The 
estate, the whole estate, would be undis- 
turbed at her death, as she has no author- 
ity to touch the corpus. 

He suggests in the event of a second 
marriage the propriety of agreeing among 
themselves as to a division of the estate, 
and thereby avoid a sale of either the real 
or personal property. Such an amicable 
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arrangement, however, is subject to the 
disposition or preference of the executrices. 
This evidences a subordination of his 
wishes to the discretion of the executrices. 

It was contended that Elizabeth Good, 
the widow, is entitled to the whole balance 
for distribution absolutelj^, or at least to 
the possession of the same without security, 
as required by the Acts of February 24, 
1834, P. L., 257, and May 17, 1871, P. 
L., 258. Had the testator given his estate, 
real and personal, to her as long as she re- 
mained his widow instead of the use and 
income thereof, there would have been 
some force in this position. In Redding 
vs. Rice, 171 Pa. St., 801, it is held that 
the widow took a fee, defeasible as to two- 
thirds upon her remarrage, and not having 
remarried, a conveyance by her gave title 
to the grantee. The words of the will 
were : " I will and bequeath all my real 
and personal property to my beloved wife 
Mary, to have and to hold the same for 
her own proper use and behoof, as long as 
she shall remain my widow, and if she 
should get married then she shall only be 
, entitled to the one-third in said property, 
the balance, being two-thirds to my young- 
est daughter Kate, and if the said Kate 
should die, then I will and bequeath the 
two-thirds to my son William, and if both 
should die then the residue remaining shall 
be equally divided among my remaining 
children." 

With or without a bond, we do not think 
the principal can be paid to Elizabeth 
Good, but must remain in the hands of the 
executrices as trustees to be kept invested 
by them and pay the interest accruing to 
Elizabeth Good as long as she remains 
testator's widow. This is not a dry trust, 
and while the testator does not distinguish 
them specifically as trustees, that responsi- 
bility may be exacted of them as execu- 
trices. Ritter's Estate, 148 Pa. St., 577; 
Auck's Estate, 11 Phila., 118. 

The balance was therefore awarded to 
the executors as trustees of the widow and 
exceptions were filed to this award. 

November 17, 1902. Opinion by 
Smith, P. J. 

A further and more thorough analysis of 



Jacob Good's intentions, as expressed in 
his will, does not change our previous con- 
clusions. It is clear that his mind was 
chiefly exercised about the possible succes- 
sor to his wife's affections. The specter of 
a second husband contracted his munifi- 
cence and reduced his bounty to the toler- 
able limit. ^*I give and bequeath to my 
wife Elizabeth Good the use and income of 
the whole of my estate, real and personal, 
whatsoever and wheresoever it be, to have 
and to hold the same to her so long as she 
remains my widow." To have and to hold 
the income. ^^ But shall she marry she 
shall then have only the lawful dower and 
thirds, etc." " Should my wife re marry, 
and she and my said children, or the sur- 
vivor of them, be able to agree among 
themselves as to the value of the house 
and lot of ground. No. 828 New street, in 
which we now reside, and in the division 
of the estate to their mutual satisfaction, 
neither said real estate nor any of the per- 
sonal property need be sold unless the said 
hereinafter administrators prefer to do 
so." Only after her marriage is a divi- 
sion of the estate contemplated, not until 
then does a distribution take place, and 
even then neither the realty nor the per- 
sonalty need be sold, ^* unless the said 
hereinafter administrators prefer to do so." 
It is left to the preference of his legal rep- 
resentatives, to them he gives discretionary 
power to act. How would it be possible 
for them to show their preference or exer- 
cise any discretion if it was an estate over 
which they have no control ? If the per- 
sonalty, the corpus, is handed over to the 
widow, and she uses it, as is contended is 
her right, the amicable division suggested 
by the testator cannot be carried out, and 
the executrices are shorn of the power to 
exercise a preference. If she received the 
personal estate, dissipated it, and married, 
how would it be possible to restrict her to 
" the lawful dower and thirds." We are 
satisfied that it was not the testator's inten- 
tion to make such a contingency possible. 

The residuary clause of the will, which 
comes between the two quoted, is as fol- 
lows: " I give, devise and bequeath to my 
two children, Alice H., wife of Henry 
Hersh, and Lizzie H. Good the whole of 
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my estate, real and personal, reoQaining at 
the death of my wife to have and to hold 
the same to them." With much force and 
earnestness it was urged that the word '^ re- 
maining " referred to such of the estate as 
the widow had not used, that there was an 
absolute bequest to her, and that if any- 
thing remained after her death it was that 
and only that which the testator intended 
his children to get. While no reference is 
made to a re-marriage in this item of the 
will, it manifestly was an unintentional 
omission. Taking the will as a whole, and 
so it must be considered, the word re- 
maining it seems to us is intended to refer 
to that which remained after a re-marriage. 
In no other part of the will does the testa- 
tor refer to a disposition of his estate after 
the death of his widow. In every instance 
it is ^* so long as she remains my widow," 
" but shall she marry," and " should my 
wife re-marry," not even does he say after 
marriage or death. Inevitably, if she 
never marries, her enjoyment of the be- 
quest ends only by her death. It is pos- 
sible for her to make it a life estate. The 
testator, however, specifically created no 
such estate, but terminated the use of the 
income with marriage. In this iteui the 
scrivener wrote '* death " when manifestly 
marriage was the word intended. The 
lesser estate, the one circumscribed by 
matrimony, possessed the testator's mind. 

The case under consideration is easily 
distinguishable from those relied upon by 
the exceptant: Jauretche vs. Proctor, 48 
Pa. St., 466 ; Pennock's Estate, 8 Harris, 
282; Church vs. Disbrow, 52 Pa. St., 
219; Follweiler's Appeal, 102 Pa. St., 
681 ; Markley's Estate, 132 Pa. St., 852; 
Gold's Estate, 138 Pa. St., 495 ; Heppen- 
stall's Estate, 144 Pa. St., 259 ; Straub's 
Appeal, 1 Pa. St., 86 ; Hambright's Ap- 
peal, 2 Grant, 320 ; German vs. German, 
27 Pa. St., 116; Lininger's Appeal, 110 
Pa. St., 898, and Cox vs. Rogers, 77 Pa. 
St., 160. 

In Fox's Appeal, 99 Pa. St., 382, de- 
livering the opinion of the Court, Justice 
Sharswood said : " The cases relied upon 
by the learned counsel for the appellant 
were all decided upon the peculiar word- 
ing of the will, in each particular instance. 



Thus, in Hambright's Appeal, 2 Grant, 
820, a sum of money was left to the wife 

* for her full use during her lifetime,' and 

* if any left ' he desired it to go over. In 
Jauretche vs. Proctor, 12 Wright, 466, 
the husband named his wife as his ^ sole 
and only heir of all his property, real and 
personal,' that she was not to divest her- 
self of what he might leave * until after her 
death,' and at her death what he * may 
have left her, that is to say the residue, to 
be divided,' etc. Here she had the power 
of testamentary disposition, and the residue 
could only mean, as the gift was of the 
whole, what was unconsumed. In Church 
vs. Disbrow, 2 P. F. Smith, 219, an ex- 
press power of disposition was given during 
life, and a mere wish expressed that she 
would leave the property remaining at her 
death to a charitable use. In like manner 
in Pennock's Estate, 8 Harris, 268, the per- 
sonal estate was all given absolutely with the 
expression of a confidence that the surplus 
should be divided, at the death of the life- 
tenant, among a class described. In Cox 
vs. Rogers, 27 P. F. Smith, 160, express 
power was given to the wife to use the 
whole of the personal property, to provide 
for the family, and, at her death, * what 
part of my personal property is then to be 
had,' to be divided, etc." Justice Mit- 
chell, in Tyson's Estate, 191 Pa. St., 218, 
enunciated forcefully the same thought : 
** The court below held that by the will of 
Charles Tyson the personalty passed to his 
widow absolutely, on the ground that a be- 
quest of personalty with power to consume, 
sell and dispose of carries an absolute and 
unrestricted title to it. That such is the 
general law cannot be disputed. It is not, 
however, a rule of law, but a rule of con- 
struction in aid of reaching the intent of 
the testator, but where a different intent 
is clear, the rule cannot be applied to de- 
feat it. It was said by Sharswood, C. J., 
in Fox's Appeal, 99 Pa. St,, 382, that 

* every will is to be construed from its four 
corners, to arrive at the true intention of 
the testator. Decisions upon other wills 
may assist but cannot control the construc- 
tion.' This is but one of the hundreds of 
expressions of the cardinal rule in the in- 
terpretation of wills, to find the testatoi 's 
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intent, and bj that is meant his actual, 
personal, individual intent, not a mere pre- 
sumptive conventional intent inferred from 
the use of a set phrase or a familiar form 
of words. *With the desire to reduce to 
a minimum the perplexity and uncertainty 
inseparable from the subject, courts have 
established certain artificial and arbitrary 
canons of construction, by which certain 
forms of expression are presumed to have 
certain meanings, and in doubtful cases 
these presumptions are held to be decisive. 
But all these canons are subservient to the 
great rule as to intent, and are made to 
aid, not to override it. As in all such 
cases, care is required that tools shall not 
become fetters, and that the real ends 
shall not be sacrificed to what was intended 
only as the means of reaching it.' Woelp- 
per's Appeal, 126 Pa., 562. This Court 
has in numerous cases pointedly indicated 
its determination to restore or preserve the 
cardinal rule as to intention in its ori'iinal 
and proper prominence, and to let every 
will stand on its own terms as every con- 
tract has always been construed t(» do." 

Among others the following cases lend 
support to our interpretation of this will : 
Cooper V8. Pogue, 92 Pa. St., 264; Long 
vs. Paul, 127 Pa. St., 456; La Barr's 
Estate, 181 Pa. St., 1; Bruch's Estate, 
185 Pa. St., 194. 

The testator did not give his whole es- 
tate for life nor for widowhood. He qual- 
ified the estate by the words, " use and 
income," something less than the estate. 
If he had intended to give the whole estate 
those words would have been omitted. 
That the unnecessary word "use" was 
used, in no way enlarges the bequest. He 
probably intended it to mean the use of 
the income. In the first item the time for 
the enjoyment of the income of the estate 
is limited by "so long as she remains my 
widow." In the last item it is also qual- 
ified by "should my wife remarry." 
There is no conflict between the first and 
the last items. If the last is to prevail it 
only harmonizes with and is confirmatory 
of the first. 

The testator's meaning and the meaning 
of his words we understand is to give the 
income of his estate for widowhood, which 



she may enjoy for life. Exceptions are 
dismissed and the adjudication is confirmed. 



O. C. OP LANCASTER COUNTY. 
Estate of Samuel Gehman, Dec*d. 

Husband and wife — Agency — Pre- 
gumption — Implied promise to pay. 

A wife acts presumably as the affent of her 
husband iu the eroploymeut of domestic 
servants. 

The relation of ptep- father and step-dauffhter 
will not rebut the presamptioD after his death 
of an implied promise to pay for services of the 
latter in assisting her mother in the household 
duties aud nursing of her step-father. 

If a claimant for services is a married woman 
she would neverthelsRs he entitled to recover 
her earnin^^B, since aUhou^h the word *' earn- 
ings '' does not appear in the Act of 1898 as in 
the Act of 1887, the word ** acquired" in the 
Act of 1808 is broad enough to cover earnings. 

Adjudication. 

A. B. Hassler^ for accountant. 

J, Roland Kinzevy for claimant. 

John E. Malonej A. E, Burkholder 
F. S. Groff, for heirs. 

November 8, 1902. Smith, P. J. 

Samuel Gehman died intestate, Novem- 
ber 15, 1900, leaving a widow, Margaret 
Gehman, and two children by a former 
wife, John H. Gehman and Mary A. Wan- 
ner. With his second wife, Margaret, he 
lived about eighteen years. At the time 
of their marriage, she had a daughter, 
Annie Stauffer Griest, who was then six- 
teen years old. Annie at that time was 
" hired out." Subsequently, when her 
step-father and her mother moved to the 
farm, she was employed by him. She was 
paid by him $1.50 a week during the sum- 
mer, and worked through the winter months 
for her child's and her board. This con- 
tinued for about fourteen years. Then 
Annie got employment in the neighbor- 
hood, sometimes at the hotel, in the shirt 
factory and other places, always lending a 
helping hand at home when not otherwise 
engaged, thus supporting her child and 
herself. When Samuel Gehman was 
stricken, became helpless, and required 
constant attention, his wife called on Annie 
for her undivided assistance. Whereupon, 
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thej gave their time and labors to the 
hoasehold work and the nursing of the 
sick man. Mother and daughter worked 
together for seventy-eight weeks, dividing 
the labors as to ihem was most convenient 
until Samuel Gehman died. Annie now 
asks that she be paid at the rate of five 
dollars a week for these services. 

The home of Samuel Gehman was un- 
doubtedly the home of Annie, as well as 
that of her daughter. There was a family 
relationship, but not such as to rebut the 
presumption of an implied promise to pay 
for unusual services rendered by her. 

It is contended that Annie was not em- 
ployed by Samuel Gehman, but by his 
wife, that there was no contract, expressed 
or implied, between Samuel and her, and, 
therefore, she cannot recover. In support 
of this position, Alexander vs. Miller, Reed 
k Co., 16 Pa. St., 215, was cited. 

As a general proposition, that there is no 
implied power vested in the wife to con- 
tract for her husband, is not open to argu- 
ment. However, in the economy of a 
household it is within the wife's province 
to employ domestic servants. She qpts as 
the agent of her husband within the im- 
plied scope of her marital authority. With 
the progress of civilization and legislation 
the identity of the wife has been franchised. 
No longer is she an animated absorption of 
the husband. Her installation as the head 
of his domestic cabinet implies an authority 
commensurate with the responsibilities of 
the position. Excepting when expressly 
interdicted, she is the presumed factor of 
the husband in the home. The necessities 
of this case, too, would make it an excep- 
tion to the general rule. Rogers, J., in 
Alexander vs. Miller, Reed k Co., supra, 
said : *'Not having an opportunity of con- 
suiting the case itself, we must take the 
principle declared from the syllabus, as 
stated in 2 U. S. D., 125. That case 
rules that where a wife is left with the 
care of a husband's farm, goods, and 
effects, she is, in the absence of her hus- 
band, to be considered as the head of the 
family, and the general agent of her hus- 
band ; more especially (it is added) when 
the husband is prostrated by disease, and 
wholly unable to make any contract, or to 



provide for his family, her contracts made 
for the payment of his debts, and for the 
support of the family, are binding on the 
husband and all parties thereto. If that 
case be as I suppose, I have not the 
slightest disposition to disturb it. It 
accords with the acknowledged principle 
that a husband may be bound by her con- 
tracts where room is left for the implica- 
tion of authority in her to contract." 

The testimony does not show that the 
claimant was a married woman. The im- 
pression left was that she was not. Coun- 
sel opposing the claim have since expressed 
the opinion that she is now wedded, and 
cite Reisch vs. Furst, 27 Pa., C. C. R., 
40, where it was held by Judge Mayer 
that " since the Act of June 8, 1898, which 
omitted the word * earned ' in the Act of 
June 3, 1887, a married woman cannot 
maintain an action in her own name for 
earnings, since her earnings belong to her 
husband as was the case prior to the Act 
of 1887." The distinguished Judge also 
held that as the husband ^^ would be en- 
titled to bring suit " for the services, *^ the 
title to the suit can be amended " after a 
verdict of the jury for the plaintiff by 
placing the husband on record as party 
plaintiff. 

In Nuding vs. Schlouch, Appellants, vs. 
Urich, 169 Pa. St., 289, the Supreme Court 
held : '* The word * earnings ' does not ap- 
pear in this Act, but as personal services 
are a species of personal property, it would 
seem they may be sold, and as earnings 
represent in common speech the reward 
for such services, whether in money or 
chattels, it would seem that they may be 

* acquired,' or ' owned,' or * possessed,' 
within the fair meaning of the section." 

♦ * * i^The word * acquire ' in the Act of 
1893 we think includes everything that 
would be included in the word * earned ' in 
the Act of 1887." 

For such services as were rendered 
Samuel Gehman by his wife and Annie 
during his last illness, five dollars a week 
has been the usual compensation paid in 
the neighborhood in which they lived. 
Taking into consideration the relationship 
of the parties and all facts and circum- 
stances of the case, that Annie did one- 
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half of the narsing, we award her one-half 
of the claim, or $2.50 a week for seventy- 
eight weeks— $195.00. 

O. C. OF LANCA8TFR COUNTY. 
Estate of Louis Sprecher, Dec'd. 

Trustee — Compensation of — Caring for 
real estate. 

A trustee is entitled to compeDsation com- 
mensurate with the value of services. 

A trustee should not under any oiroumstances 
use trust funds in his owu husiness, even for a 
week or two only. 

In this case the trustee was allowed, in ad- 
dition to 5 per cent, commissions on the income 
which was the proceeds of real estate, |850 for 
takin|( care of the real estate, keepins; it in 
repair, etc., during a period of fourteen years. 

May Term, 1902. No. 46. 

Exceptions to accoant. 

B, F. Davisj for exceptions. 

Wm. D. Weaver^ contra. 

The trustee in this case collected the 
proceeds of several tracts of real estate 
during a period of fourteen years, amount- 
ing to $11,495.95. He took credit in his 
account for 5 per cent, on this amount as 
commissions, and in addition thereto took 
the following credit which was excepted 
to, viz.: " By amount for services of trustee 
in caring for and attending to real estate, 
collecting rents, repairing real estate, etc., 
at $25.00 per year, $850.00." 

November 13, 1902. Adjudication by 
Smith, P. J. 

All the exceptions to the account were 
withdrawn excepting the 87th, a credit of 
$350.00, ** services of trustee." The 
question of compensation to a trustee is 
one which has been well sifted, and a 
wilderness of authorities might be cited to 
establish the well-recognized principle, 
that he is entitled only to compensation 
commensurate with the value of his ser- 
vices. In Stevens' Estate, 19 Lancaster 
' Law Review, 92, we made the not very 
original enunciation that " commissions 
mean compensation, and vary with the 
volume of the estate, risk, labor, responsi- 
bility of the trustee, and the character of 
the trust. ♦ * * For convenience the 
compensation of trustees is frequently fixed 



by percentage on the receipts. This, 
however, is determined by the value of 
the services rendered, his risk, labor and 
responsibility, and resolves itself into the 
simple proposition, what were the services 
worth ? What has the trustee earned ? " 
This trustee has shown the qualities of 
earnestness, sincerity and capacity. The 
beneficiaries of this estate have not suffered 
by reason of his management. 

His suggestion of the improvement of 
the real estate to befit its locality and meet 
the requirements of the times is worthy of 
the consideration of those interested. 

We caution the trustee against the use 
of trust funds under any circumstances. 
Notwithstanding his integrity and con- 
scious responsibility, any use of them may 
put him in a compromising position. In 
answer to the question, " Did you use any 
part of this money from time to time in 
your own personal and private business ? " 
he said, « Yes, I think I did." " Do you 
know how much ?" ** If I needed a hun- 
dred more or less, I used it for a week or 
two, and then replaced it." "Yes, sir, 
but I understood that I had that privilege, 
because any time they would call for it, I 
would pay it over." This was a violation 
of the law. The mingling of trust funds 
with private moneys, or the use of them 
for any purpose other than that for which 
they are intended, is to be deplored and 
discouraged. Any profit arising from such 
use must be for the benefit of the estate, 
and any losses must be borne by the trustee. 
W hether the trustee charged some other 
person or not for similar services is not 
I material to the question before us. Be- 
I cause we believe he has earned and his 
I services were worth the compensation 
i asked, the exception is dismissed. The 
balance in the account, after deducting 
costs, is awarded to Amanda Sheaffer. 



O. C. OF LANCASTER COUNTY. 
Estate of William Turner. 

I Sale — Lien of debts — Act of June 8^ 
j 1893, r. />., S9^. 

I A sale of decedent's real estate will not be set 

\ aside because more tban two years bad elapsed 

since tbe decedent's death, where the schedule 

I of debts included expenses of administration 
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and the administrator's compensatioD, which 
are not excluded by the Act of June 8, 1898. 

Maj Term, 1902. No. 61. 

Exceptions to sale. 

L. N. Spencer J for exceptions. 

H. Carpenter^ for estate. 

November 13, 1902. Opinion by 
Smith, P. J. 

Under the facts and circumstances of 
this case, we are constrained to dismiss the 
exceptions and confirm the sale. William 
Turner, an old colored man, died seized of 
a small property in Martic township, this 
county. Upon petition of his adminis- 
trator, a sale of the real estate for the pay- 
ment of debts was awarded, and it was sold 
for $120.00 to J. T. Stephenson. By the 
conditions of sale, the purchaser was re- 
quired to pay ten per cent, of the purchase 
money cash, which presumably was done. 
When the order was made, it was not de- 
tected, and the attention of the Court was 
not directed to the fact that two years and 
two days had elapsed since the death of 
the intestate, and that the unsecured debts 
no longer were liens. In the schedule of 
debts is included the expenses of the ad- 
ministration and the compensation of the 
administrator. These are not excluded by 
the Act of June 8, 1893, P. L. 392, and 
upon them the order and sale are allowed 
to stand. The exceptions are overruled 
and the sale is confirmed. 
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Duty of Depositor to Examine Pass Book. 

The loss arising from the payment of a 
forged or altered check must, as between 
the bank and the depositor, fall primarily 
on the former, as, by a well settled rule, 
it pays at its peril. The use of the pass 
book and the practice of returning the 
vouchers to the depositor have, however, 
given rise to the question whether he may 
not be under some duty to examine these 
evidences of his account. The existence 
and extent of such a duty have been well 



defined by the Court of Appeals of New 
York in the recent case of Critten vs. 
Chemical National Bank (1902, 171 N. 
Y., 219), which has completed the trans- 
formation of the New York law on thia 
subject. In Weisser vs. Dcnison (1854,. 
10 N. Y., 68), it has been held that the 
bank book was merely an account stated,, 
and that the neglect of the depositor to 
examine it would operate only to cast oa 
him the burden of proving it to be incor- 
rect. That he was under a duty to ex- 
amine it was expressly denied, and it waa 
decided that he incurred no liability for 
checks forged by his agent. This doctrine,, 
though cited with approval in Welsh vs. 
German- American Bank (1878, 78 N. Y., 
424), was qualified in Frank va. Chemical 
Nat. Bank (1881, 84 N. Y., 209), and is 
now wholly repudiated by Critten V9. 
Chemical National Bank, supra. Here 
the depositor's clerk altered genuine 
checks, which were paid by the hank. 
The depositor intrusted the examination of 
the pass-book to the same clerk, and it was 
held that his failure to discover the fraud 
exonerated the bank from liability for sub-^ 
sequent checks. ** The duty of a reason- 
able verification of the returned checks,'' 
as it is termed by the Court, is placed on^ 
the basis of the now well established bank- 
ing usage, and is regarded as a just miti- 
gation of the rigorous liability imposed on 
the bank. The existence of such a duty 
has long been recognized in very similar 
cases by courts of high authority (Dana 
vs. Bank of the Republic, 1882, 1^52- 
Mass., 156 ; Leather Mfrs'. Bank vs. 
Morgan, 1886, 117 U. S., 96), and may 
now be considered a " well settled principle 
of law" (Myers vs. Bank, 1899, 193 
Pa., 1). It is to be observed, however, 
that the duty does not attach, or, at least, 
that the measure of diligence is much less 
strict, in the event of an endorsement being 
forged, as the drawer of a check cannot 
reasonably be supposed capable of deter- 
mining the genuineness of the signature of 
the payee or a subsequent indorser (At- 
lanta Nat. Bank vs. Burke, 1888, 81 Ga.,. 
597 ; Shipman vs. Bank, 1891, 126 N. Y., 
318). 

The agreement of the courts on the de- 
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positor's duty to verify his account does 
not extend to the results arising from his 
neglect or failure to do so. Obviously he 
<$annot recover from the bank for any 
forged or altered checks it may pay after 
he has had a reasonable time in which to 
discover the first fraud. But as to checks 
paid previously, the Critten case holds the 
bank still liable, differing herein from 
Dana vs. Bank, supra^ and Bank vs, Mor- 
gan, supra^ in which no such distinction 
was recognized. The view of these latter 
oases is based on the ground that the fail- 
ure of the depositor to discover the forgery 
amounted to a ratification of all the checks 
drawn, or that he was at least estopped to 
deny their genuineness ; but it can hardly 
be supported. There can be no true rati- 
fication where the depositor at no time had 
actual knowledge of the frauds or intent to 
adopt them. Nor can the doctrine of 
estoppel be invoked, since it has effect 
only as to acts done in consequence of a 
representation, whereas the bank must 
have paid the first check certainly without 
relying on the conduct of the depositor 
with regard to the pass book. The true 
extent of the liability of the depositor is 
well stated in Bank vi. Allen (1898, 100 
Ala., 476, at p. 486): "The damage to 
the bank by reason of the negligence of the 
depositor is not the whole amount wrongly 
paid out on the forgery, but the difference 
between that amount and the amount re- 
covered back by the bank." 

The cases are also at variance on the 
point of the depositor's liability when, as 
often happens, he intrusts the examination 
of the bank book to the same clerk who has 
tampered with the checks, with the result 
that the forgeries remain undiscovered. 
The earlier view, vigorously maintained in 
New York (Weisser vs. Denison and Welsh 
V8, German-American Bank, supra, and 
elsewhere as well. Hardy vs. Chesapeake 
Bank, 1879, 51 Md., 562), brought such 
a case under the rule that notice to an 
agent who is acting contrary to his princi- 
pal's interests does not affect the principal, 
and hence denied the depositor's liability. 
The contrary view, maintained in Dana vs. 
Bank, Bank vs. Morgan, and Bank vs. 
Allen, supra, hnd re-affirmed in Critten vs. 



Chemical Nat. Bank, seems nevertheless 
the better supported by principle as well 
as authority. The doctrine of notice, so 
much insisted on in the learned dissenting 
opinion of Yann, J., in the last-named 
case, is really inapplicable. There is no 
question of imputing the clerk's knowledge 
to the depositor ; for intention is not the 
determining factor in the case. The neces- 
sary inquiry is whether the depositor has 
performed a positive duty enjoined upon 
him — that of making a diligent examina- 
tion ; and though he may delegate its per- 
formance, he can not lessen his responsi- 
bility thereby. 
— Columbia Law Review, Nov., 190S. 

OPINIONS. 



On Saturday, December 18, 1902, Judge 
Landis handed down the following opinions: 

Weber vs. Kamm (August Term, 1899, 
No. 96). Rule for judgment for defend- 
ant non obstante verdicto made absolute. 

Commonwealth vs. Fastnacht (August 
Term, 1902, No. 138). Rule to strike 
off appeal made absolute. 



SUPERIOR COURT OPINIONS. 

On Saturday, December 18, 1902, the 
Superior Court handed down the following 
opinions in Lancaster county cases : 

Road in West Donegal township; ap- 
peal of supervisors. Affirmed. 

Herbert Silley vs. Arthur Burt, ap. 
pellant. Affirmed. 

Insolvency of Jacob H. Good; Elmer 
E. Good, appellant. Appeal quashed. 

J. Milton Huber, assigned estate ; Jacob 
Heidelbaugh, appellant. Affirmed. 

A. W. Snader, receiver of the Lancaster 
County Mutual Live Stock Insurance Com- 
pany vs. Henry Bomberger, appellant. 
Affirmed. 

Same vs. Philip Schum's Sons, appel- 
lants. Affirmed. 

In Elizabeth B. Hershey's estate; J. 
Haldeman Herr, as administrator and for 
himself, appellant. Affirmed. 

In William Leitz vs. John W. Hohmann, 
appellant. Reversed and a trial by jury 
awarded. 



Digitized by 



Google 



L.A£4tJA8TKU LAW REVIBW. 



41 



Lancaster Law Review. 



Vol. XX. ] MONDA Y, DEC. 22. 1902. fNo. 6. 



f^fihans' H^aurL 



O. C. OP LANCASTER COUNTY. 

Estate of Jacob Butt, Dec'd. 

Order to sell real estate — Partition — 
Practice — Lien creditors. 

Where there being no personal property, an 
administrator obtained an order to sell a piece 
of real estate, the liens on which were about 
equal to its Talue, bat did not sell the property, 
and subsequently an heir had an inquest in 
partition awarded, the court will refuse an alias 
Older of sale and set aside the order of inquisi- 
tioB, the lien creditors having other remedies. 

April Term, 1902. No. 44. 

Rule for alias order of sale. 

. S. F. Davisy for rule. 

John E. Snyder^ contra. 

Nov. 18, 1902. Opinion by Smith, 
P.J. 

Jacob Butt died January 30, 1897. 
More :than two years thereafter, on March 
80, 1899, letters of administration were 
granted to bis widow, Fianna Butt. It 
seems that he left neither personal property 
nor unsecured debts. The administratrix 
did nothing and died August 81, 1901, 
after which letters of administration d. b. 
n. were granted to George Price, the peti- 
tioner, ami Edward R. Butt. On Septem- 
ber 20, 1901, the administrators d. b. n. 
petitioned the court for an order to sell 
real estate for the payment of dAts, which 
were scheduled in the petition as follows : 

** Henry N. Wolf, of Akron Borough, 
Lane. Co., Psi., the same being a charge 
on lan^^ a judgment bond of — $600.00. 

^ See charge in Deed of Geo. Price and 
wife to Jacob Butt, dated April 2, 1892, 
and recorded in the Recorder's office in 
Deed Book K, No. 15, page 20, etc. 

" See also bond. 

"Also costs of settling the estate." 

Return was made to the court January 



4, 1902, setting forth that the property 
was not offered for sale, and therefore not 
sold, because of a rule to show cause why 
the administrators should not be dismissed 
and another appointed, which rule was 
subsequently discharged by the court. 
Why this rule should have in any way 
interfered with the administrators carrying 
out the order of the court is not clear. 

On March 27, 1902, Barbara Mcllvaine, 
a daughter of the decedent, petitioned this 
court for an inquest in partition, which was 
awarded and which was made returnable 
the third Monday in May, 1902. Nothing 
has been done in the partition proceedings, 
except to extend the return day from time 
to time. 

It thus appears that the old Orphans' 
Court of Lancaster County, before the 
establishment of a separate Orphans' 
Court, granted an order to the adminis* 
trators to sell the real estate, and subse- 

?uently the new and separate Orphans' 
!ourt awarded an inquest in partition. 
Each of these petitioners is now resisting 
the other's application. We are asked to 
refuse an alias order for sale and also to 
set aside the order for an inquisition in 
partition; both of which we think ought 
to be done. There was, and is, no per- 
sonal property, and no debts excepting a 
charge of $600.00 in the deed of George 
Price to Jacob Butt, the decedent, which 
is a lien on the only real estate of which 
he died seized. It is believed, and so 
alleged in the petition, that this property 
may sell for $700.00. 

There was no occasion to raise an ad- 
ministration for the sale of this real estate, 
and there is practically nothing to parti- 
tion or divide. 

The language of Judge Penrose, in 
Dunn's Estate, 16 Lancaster Law Re- 
view, 278, may here be aptly used : " In 
the present case there is no reason what- 
ever for directing the sale to be made by 
the administrator c. t. a., or permitting him 
to receive the purchase money. The lien 
of debts has long since expired, the tes- 
tator having been dead for thirteen years, 
and it is stated, moreover, that no debts 
are believed to be due ; the only effect of 
interference by the administrator would be. 
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therefore, to subject the devisee to pay- 
ment of commissions, expense of filing 
account, etc., etc." 

He for whose benefit the charge appears 
in the deed, or his alienee, has his remedy 
for collecting the ^ame. 

The ali^s order is refused, and the 
order for an inquisition revoked. 



O. C. OF LANCASTER COUNTY. 
Estate of Martin Milleri Dec'd. 

Collateral ivheritance tax — Specific leg- 
acies — Residuary fund. 

Under a residuary bequest of the •*re8t, resi- 
due and remainder of ray epiate after my execu 
torn have made all collections and paid all taxes 
and expenses, " the collateral inheritance tax on 
specific legacies is not payable out of the 
residuary fund. 

June Term, 1902. No. 85. 

Petition to open adjudication. 

L. N, Spencer^ for petition. 
• /. (7. Arnold^ contra. 
' November 3, 1902. Opinion by Smith, 

P.J. . ^ _ 

Accountants' counsel submitted a decree 
of , distribution which, no one objecting, 
was ordered to be filed. Since its con- 
firmation it has been discovered that the 
collateral inheritance tax has not been paid 
on the bequests of ^1600.00 to each of 
testator's two sisters. 

The Court is now asked to open the de- 
cree and direct the tax to be paid out of 
the residue of the estate. It is urged that 
such payment would not be in conflict with 
the expressed intention of the testator. 
The eighth item of the will is, in part, as 
follows : '' The rest, residue, and remainder 
of my estate after my executors have made 
all collections and paid all taxes and ex- 
penses I give and bequeath to my grand- 
children, etc." " All taxes and expenses " 
is a rather broad expression, but not suffi- 
ciently so to embrace this collateral inher- 
itance tax. It would be a strained con- 
struction to put on this will and would do 
violence to the testator's manifest inten- 
tion. No purposes can be served by open- 
ing the decree, and the rule, therefore, is 
discharged. 



O. C. OF LANCASTER COUNTY. 

Estate of Adaline Frey Gast, Dec*d. 

Legacy — Condition in restraint of mar^ 
riage. 

Where a testatrix makes a bequest to her hus- 
band ** unconditionally '* and then makes a 
further bequest to him **on condition that he re- 
mains a widower/' with bequest over "if the 
above-named condition should not be complied 
wiih/* I he condition is void and the fund r^hould 
be awarded to the husband absolutely. 

August Terra, 1902. No. 17. 
Adjudication. 

Appel ^ Appel^ for estate. 
W. U, Hevael^ for Theological Semi- 
nary, legatee. 

November 18, 1902. Adjudication by 
Smith, P. J. 

. The decedent was married and died tes- 
tate on the 4th day of July, 1901, having 
by her last will and testament disposed of 
her estate as follows : 

"I. I give and bequeath unconditionally 
to my beloved husband the portion inheri- 
ted from my father's estate. 

"II. I give and bequeath to him, on 
condition that he remains a widower what- 
ever other funds I may possess, only earn« 
estly desiring that he spend neither princi- 
pal nor interest but add interest to principal 
annually, unless in his conscientious judg- 
ment he deem it necessary for his proper 
support to make use of the interest or even 
in extreme case of the principal except al- 
ways that one -tenth of the interest be 
divided between Home. Foreign Missions, 
Orphans' Home, Foreign Missions, Or- 
phans' Home, Society for the Relief of 
Ministers, School for Imbecile Children, 
Witmer Home, St. Joseph's Hospital, or 
any other religious or charitable object in 
such proportion as he may judge to be 
best. 

'' III. I give and bequeath to the fol- 
lowing persons the sums herein named to 
be* paid to them after the deatli of my hus- 
band: My nephew, Dr. George P. King, 
$2000 ; ray sister, Mrs. Maria L. Markley^ 
$1000, which after her death shall be paid 
to Mrs. Sadie Markley, wife of Harry C. 
Markley, for the benefit of herself and 
children ; my sister, Mrs, Amanda Roth, 
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$1000, which after her death shall be paid 
to Mrs. Ella Morgan, wife of Slater 
Morgan, for the bene6t of herself and 
children ; Mrs. Etnma Spindler $100 ; Mrs. 
Mary Schultz$100. 

*' I V . But if the above named condition 
as to a second marriage should not be com- 
plied with, then these bequests shall be 
paid as soon as possible after such mar- 
riage, and of what remains after the pay- 
ment of these bequests $2000 shall be de- 
voted to the endowment of two Alcoves for 
Old Testament Science in the Library of 
the Theological Seminary at Lancaster, 
Pa., at $1000 each, the one in memory of 
Adaline F. Gast, and the other in memory 
of Frederick A. Gast; whatever surplus is 
left shall be given to the Library Fund of 
the Theological Seminary, Lancaster, Pa. 

"V. If I should survive my husband 
and inherit his portion of his father's 
estate, it is my will that such portion shall 
be given at my death to the three widowed 
sisters-in-law, Mrs. Annie Martin^ Mrs. 
^}argie Welchans and Mrs. Charlotte Gast, 
to be divided equally between them, or in 
case of the death of one between the re 
maining two, or if onlj one survive to be 
given to her. 

** VI. I give and bequeath my piano 
with cover and stool to Mrs. Mary (Mussel- 
man) Gibbs." 

The testatrix &rst bequeated ^^ unoondi- 
tiQnally " to her husband that portion of 
her estate which she inherited from her 
father, then she gave the balance to him 
" on condition that he remains a widower," 
following it by certain precatory sugges- 
tions. In the third item she made various 
general bequests to be enjoyed by the 
beneficiaries after the death of her hus- 
band. The fourth item directs that if he 
fails to comply with the matrimonial condi- 
tion these bequests shall at once be paid, 
then gives two thousand dollars " to the 
endowment of two alcoves for Old Testa- 
ment Science in the Library of the Theo- 
logical Seminary at Lancaster, Pa.," and 
the balance of her estate *' to the Library 
Fund of the Theological Seminary, Lan- 
caster, Pa." 

Very fine have been drawn the lines 
distinguishing between a condition in re- 



straint of marriage and a limitation by 
marriage, and diflScult it often is to ascer- 
tain to which class a bequest belongs. 
The unequivocal language of this testatrix 
relieves us from any embarassment. She 
has emphasized a bequest as being uncon- 
ditional, and in no less uncertain language 
distinguished another as being conditional: 
'* on condition that he remains a widower." 
There is nothing in the will to divert the 
attention frooj this thought. A subse- 
quent reference to it only cements more 
certainly the conviction of a condition and 
not a limitation. 

A condition has been mad • available by 
a limitation over. There is no *' distinct, 
unmixed, unqualified limitation over" in 
this case. There are general bequests to- 
take effect after the death of her husband 
of a part, and bequests of the balance de- 
pendent upon a violation of the condition. 
The reward for celibacy is the balance of 
the estate for life. The premium for mar- 
riage is a commendable endowment. 
Marry, and forfeit the bequest; remain a 
widower, and defeat the bequest to the 
Theological Seminary library. 

The condition is in terror em and void. 

. Excepting the specific gift of " piano* 
with cover and stool " to Mrs. Mary 
(Musselman) Gibbs, the whole estate is 
awarded absolutely to Frederick A. Gast. 

. It is ordered and decreed that Frederick 
A. Gast and George P. King, executors as 
aforesaid, do pay the amounts, as herein 
directed, to those respectively entitled to 
the same. 



ommon Shn8"fmi\ 



C. p. OF LANCASTER COUNTY. 
Commonwealth vs. Fasnacht. 

Vrofayie swearing — Summary conviction 
— Appeal — Practice — Constitutional 
law— Acts of April 22, 179 If, Sees, 2, 
3 Sm. />., 178, and April 17, 1876, 
J\ L,, 29, 

An appeal from a couviction for profane 
sweaiinK under the Act of April 22, 1794, lies 
to the Court of Quarter Se.ssiou8 who try the ap- 
peal without a jury, and not to the Court oV 
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Common Pleas, such case being a summary 
ooDviotion and not a judgment for penalty. 

The Act of April 17, 1B76, Is unconstitutional 
80 far as it relates to appeals to Common Pleas 
from judgments in suits for penalties. 

Appeals of this character being allowed ** upon 
cause shown*' should not ordiuarlly be per- 
mitted if the party has had an opportunity to 
fully and fairly present his case before the 
magistrate, unless a doubtful legal question is 
iuTolved or there is something to indicate 
oppression, corruption or disregard of law on 
the part of the magistrate or after discovered 
evidence that would justify a new trial. 

If the case is a proper one for the allowance 
cf an appeal but the appeal was taken to the 
^rong court, the party might be allowed to per- 
feet his appeal and transfer the case into the 
proper court. 

August Term, 1902. No. 183. 

Trust Book, No. 18, page 871. 

Rule to strike off appeal. 

B. F, Davis ^ for rule. 

W. U. Henaelj contra. 

December 18, 1902. Opinion by Lan- 
Dis, J. 

The Act of April 22, 1794, Section 2, 
8 Sm. L., 178, provides that " If any per- 
son of the a^e of sixteen years or upwards 
shall profanely curse or swear by the name 
of God, Christ Jesus, or the Holy Ghost, 
every person so offending being thereof 
convicted shall forfeit and pay the sum of 
sixty- seven cents for every such profane 
curse or oath." In pursuance, therefore, 
of this Act an informarion was filed on 
July 1, 1902, before C. N. Derr, Esq., a 
justice of the peace, charging that the de- 
fendant had been guilty of using ^^ thirty 
profane curses " upon that day ; and after 
a hearing duly had, the justice of the 
peace convicted him of " profanely cursing 
three profane curses," and adjudged him 
to forfeit for the same the sum of $2.01. 
He thereupon presented his petition, and 
permission was granted to take an appeal, 
and an appeal was then taken by him be- 
fore John F. Ruth, Esq., a justice of the 
peace, with bail absolute for penalty and 
costs. This appeal was entered in the 
Court of Common Pleas to the above num- 
ber and term. 

A number of reasons have been assigned 
why the appeal should be stricken off, the 
chief of which is that the proceeding being 



a summary conviction, an appeal only lies 
to the Court of Quarter Sessions and not 
to the Court of Common Pleas. Art. 5, 
Sec. 14 of the Constitution says that ^^ In 
all cases of summary conviction in this 
Commonwealth, or of judgment in suit for 
a penalty before a magistrate or court not 
of record, either party may appeal to such 
court of record as may be prescribed by 
law upon allowance of the appellate court 
or judge thereof upon cause shown," In 
conformity to this constitutional provision 
the Act of April 17, 1876, P. L., 29, was 
passed, and by it it was declared that ^^ In 
all cases of summary conviction in this 
Commonwealth before a magistrate or court 
not of record, either party may within 
five days after such conviction appeal to 
the Court of Quarter Sessions of the county 
in which such magistrate shall reside, or 
court not of record shall be held, upon 
allowance of the said Court of Quarter 
Sessions or any nidge thereof upon cause 
shown." It was, therefore, held in Com- 
monwealth V8. Forrest, 8 Dist. Rep., 797, 
that an appeal from a summary conviction 
before a justice of the peace is to the 
Quarter Sessions, and in Commonwealth* 
V8. Waldman, 140 Pa., 89, that a defend* 
ant has no right to have such an appeal 
tried by a jury, but that the trial is by the 
Court as in surety of the peace, desertion 
and similar cases. See also Common- 
wealth v$. Johnson, 16 W. N. C, 849, 
It seems to us that this case is clearly one 
which falls under the head of summary 
convictions, and not of the class mentioned 
in the Constitution as judgments for penaU 
ties, and that an appeal should, therefore, 
have been taken to the Quarter Sessions. 
But even supposing it to be a suit for a 
penalty, we are persuaded it is not sustain- 
able. It will be observed that the Consti- 
tution provides for two separate and dis- 
tinct classes, summary convictions and 
judgments in suits for penalties, and the 
appeal is to be to such court of record as 
may be prescribed by law. The Act of 
1876 is entitled " An Act Relating to Ap- 
peals in Cases of Summary Convictions." 
Its provisions which relate to summary con- 
victions are pertinent to the subject con- 
tained in its title, but it will bo observed 
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that that title covers but one particular 
sabjeot. It was for this reason held by 
Craig, P. J., in Borough of Maoch Chunk 
vs. Betzler, 6 Dist. Rep., 830, in a very 
satisfactory opinion, that this act was un- 
constitutional so far as the same related to 
appeals to the Common Pleas from judg- 
ments in suits for penalties, in that it of- 
fended against Sec. S, Art. 8 of the Con- 
stitution, which directs ^^That no bill 
except general appropriation bills shall be 
passed containing more than one subject 
which shall be clearly expressed in its 
title.'* Although the act has been fre- 
quently considered in the courts this seems 
to have been the first time that its consti- 
tutionality was squarely passed upon. It 
was, however, gravely doubted by Gunni- 
son, P. J., in Commonwealth vs. Swift 
Brothers, 17 C. C. Rep., 96. We are 
disposed to concur in this view, and are 
convinced by the reasoning of these learned 
judges that only that portion of the act, 
which relates to summary convictions, is in 
force. 

We might perhaps have allowed this ap* 

Eml to l^ perfected (see Com. v$. Swift 
rothers, supra) ^ and thus have had it 
transferred into the proper court, in order 
that the defendant's rights might not be 
prejudiced. We would feel constrained to 
. do so, but for the fact that a full examina- 
tion of the transcript has led us to believe 
that we ought not to have granted it in the 
first instance. It will be observed that 
appeals of this character are to be allowed 
upon ^* cause shown," and it has been de- 
cided that ordinarily they should not be 
permitted if the party has had an oppor- 
tunity to fully and fairly present his case 
before a magistrate, unless a doubtful legal 
question is involved, or there is something 
to indicate oppression, corruption or disre- 
gard of law on the part of the magistrate, 
or of after-discovered evidence that would 
justify a new trial under the well-known 
rules relating to trials for that cause. 
Thompson vs, Preston, 5 Sup., 154 ; Com- 
monwealth vs. Hendley, 7 Sup., 356 ; 
Wilkesbarre vs. Stewart, 16 Sup., 847 ; 
McGuire vs. Borough of Shenandoah, 109 
Pa., 618; Commonwealth vs. McCann, 
174 Pa., 19. Their allowance is discre- 



tionary with the court or a judge thereof, 
and it is not well to lay down any hard and 
fast rules upon the subject. Many cases 
arise in which the ends of justice would 
seem to demand an exercise of the right to 
dispense with too strict a construction of 
the above rules, and particulary is this so 
if magistrates become . advocates as well as 
judges, which is sometimes the case. A 
review, however, of this record shows no 
such situation. The testimony was taken 
by the justice, and the defendant was given 
ample opportunity to be heard, but he pos- 
itively refused to avail himself of that priv- 
ilege. The testimony, as presented, was 
sufficient to warrant a conviction, and upon 
an appeal being demanded, it should have 
been made clear that he had not had a fair 
hearing before the justice. We do not 
think that such has been the case, and 
under the same facts the same result would 
necessarily follow. For these reasons we 
think it proper to make the rule absolute 
and quash the appeal. 
Appeal quashed. 



C. P. OP LANCASTER COUNTY. 

Weeber ys. Ksjdm. 

Description in deeds — Boundaries — 
Notice — I^ectment. 

The courses and distances In a deed must give 
way to the boundaries found upon the frround 
or supplied by proof of tbeir former eidsteuoe 
where the marks or monuments are gone. 

Where A. the owner of a tract of land divides 
it into two parts with a division fence between 
and sells the one part to B., who sells it to C, 
and D. subsequently buys Uie other part at a 
time when the deed from B. to C. was recorded, 
but the deed from A. to B. was not yet recorded, 
D. is not bound to take notice of said convey- 
ances, but has a ri^ht to rely on the line of the 
division fence as it stood, and C. can not claim 
that the fence was not properly placed, and 
that he is entitled under the deeds to a strip of 
land on D.'s side of the fence. 

August Term, 1899. No. 96. 

Rule for judgment nan ahstante vers 
dido. 

Coyle ^ Keller and A. B. Hasslery 
for rule. 

W. U. Hensel and W. H. Roland, 
contra. 
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December 13, 1902. Opinion by Lan- 
DIS, J. 

, The plaintiff has brought this action in 
ejectment against the defendant to recover 
a narrow strip of land eight inches in 
width an(J one hundred and six feet in 
depth. Upon the trial, we directed a ver- 
dict to be entered in his favor, but granted 
the above rule, so that we might conven- 
iently investigate the merits of the contro- 
versy. The facts, concerning which there 
is no dispute, are about these : 

, On May 20, 1885, M. W. Reilly and 
wife conveyed to Jacob Gompf a lot of 
ground, situated on the west side of North 
Prince street, in the city of Lancaster, 
containing in front, on said street, fifty- 
one feet, seven and OTie-quarter inches, 
and extending in depth to a fourteen feet 
wide alley one hundred and fifty feet. 
Upon this lot, Gompf erected three frame 
dwelling houses, and fences were then 
built by him between the respective lots as 
sub-divided. An April 4, 1887, Jacob 
Gompf and wife conveyed to William West- 
man a lot of ground, on which there was 
erected a two-story frame dwelling house, 
containing ** on North Prince street 17 feet 
2| inches, more or less (beginning at a 
point in the tsentre of the party wall be- 
tween the property hereby devised and the 
house adjoining on the south and extending 
northward), and extending in depth west- 
ward to a 14 feet wide alley 150 feet." 
This lot was a portion of the original tract 
above described, and it was the northern- 
most of the three houses and lots as sub- 
divided. The deed to Westman was not 
recorded until May 6, 1900. On April 2, 
1888, William Westman and wife conveyed 
the same property to Christian Weeber, 
the plaintiff. The description in the 
Weeber deed corresponds with that con- 
tained in the preceding one. It was re- 
corded on April 2, 1888. Since that time, 
the plaintiff has owned this property. 

On March 30, 1892, Jeremiah Rife, ad- 
ministrator of Jacob Gompf, deceased, con- 
veyed to the People's Building, Loan and 
Deposit Company, of Lancaster, Pa., *' All 
that certain two 8tory frame dwelling 
house and lot. No. 848 North Prince 
street, Lancaster, west side, containing 17 



feet 2J inches, and extending in depth of 
that width west 150 feet to a fourteen feet 
wide alley. Bounded on the north by 
property of William Westman, and on the 
south by property of Mrs. Amelia Sper- 
ling." This was the middle of the said 
three lots. The deed was recorded oa 
May 7, 1892. On April 26, 1893, the 
said People^s Building, Loan and Deposit 
Company convoyed the same, by a descrip- 
tion similar to that contained in the deed 
to it as grantee, to Henry J. Kamm, the 
defendant. The Kamm deed was recorded 
May 3,. 1893. The defendant has been ia 
possession of, and has held title to, said 
property ever since. This seemg to be the 
condition of the record. Let us now look 
at the situation on the ground. 

The drafts of the surveyors show that, 
facing on North Prince street, the plain- 
tiff, from the north line of his property to 
the center of the division wall between 
him and the defendant, has eighteen feet, 
four and one-quarter inches, and from this 
point, continuing southward to the center 
of an alley which runs between Kamm's 
house and the property adjoining on the- 
south, one of them says Kamm has seven- 
teen feet and the other says sixteen feet, 
eight and one-half inches. At the rear of 
Weeber's back building, be.tween the old 
fences, there were seventeen feet, eleven , 
inches, and at the extreme end of his lot, 
facing on the public alley, between the 
fences, seventeen feet, two inches. Kamm 
had at the rear of his back building, be- 
tween the fences, seventeen feet, two 
inches, and the same width at the end of 
his lot on the public alley. These meas- 
urements are according to the house and 
fence lines, and so far as the Kamm prop- 
erty is concerned, embrace the disputed 
land. Prior to the bringing of this suit, 
a fence, which was erected by Jacob 
Gompf when he owned both of these prop- 
erties, began seventeen inches north of 
what would have been a straight line from 
e.ast to west, passing through the center of 
the division wall between Weeber's and 
Kamm's houses. There was, therefore, 
just back of the buildings, an off-set of 
seventeen inches, Kamm's line being ap- 
parently thrown over towards Weeber 
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from the boildin^i^a westward. Before the 
beginning of this suit, Weeber began an 
addition to his back buildings ten feet by 
t^D feet, and in doing so, placed it south of 
the old fence line, which at this point he 
removed. There are now eight inches or 
eight and one half inches between the 
building as thus placed and what would be 
a straight line running through the center 
of the division walls, and this ground is 
what he now contends for. 
• It is a well recognized principle that the 
courses and distances in a deed always 
give way to the boundaries found upon the 
ground, or supplied by proof of their 
former existence when the marks or monu- 
ments are gone. Numerous authorities 
were, upon the argument, cited by both 
parties to this effect, and the doctrine has 
again been recently announced in Long vs. 
Shields, 20 Superior, 559. It would, 
however, spem to us that the application of 
this principle sustains the contention of the 
defendant rather than that of the plaintiff. 
At the time Kamm purchased his property, 
the fence lines, as established by Jacob 
Gompf, were visible upon the ground, and 
the deed from Gompf to Westman was not 
upon the record. He had a right, thore- 
fore, to depend upon these lines, and 
Weeber cannot, in our judgment, now 
change the line and appropriate, part of the 
land which was then between Kamm's 
fences. 

Another principle wpuld seem to sustain 
this view. Even though Gompf had pre- 
viously sold off some of this middle lot, in 
his deed to Weeber, Kamm was not bound 
to take notice of that conveyance, and, if 
in ignorance of the fact — as it has been 
shown he was — he purchased, seeing the 
fence lines, he is not affected by that deed. I 
Nor is his position changed by the fact ! 
that the d#*ed from Westman to Weeber | 
was atr that time recorded. In Lightner 
vs. Mooney, 10 W., 407, it was said, in ; 
speaking of a similar situation: '• The re- | 
cording of Mooney's conveyance on the , 
7th September, 18^2, had no greater effect. ' 
It is the recording of the conveyance from ■ 
Laughlin that is important. A purchaser 
can obtain notice from that alone. He is 
not affected by the recording of subsequent ' 



conveyance by grantees unconnected by 
the record with the original title." See 
also Maul vs. Rider, 59 Pa., 167. 

We are, therefore, of opinion that, under 
the facts presented, judgment should be 
entered in favor of the defendant, notwith- 
standing the verdict, and we, therefore, 
make the rule to show cause absolute. 

Rule made absolute. 



I'*'/?^/ Mis^^JJ^nif' 



How Olay Cleared a Uurderer. 

An old and well-known traveler, who 
has recently settled in Chicago, while com- 
ing in from Pewee valley the other aft**r- 
noon told an interesting story about Henry 
Clay, the great Kentucky statesman. The 
story teller in his youth lived in Mr. Clay's 
district during the time when Henry Clay 
was in his prime as a lawyer. 

*' A man was once being tried for mur- 
der," said the narrator, "and his case 
looked hopeless indeed. He had without 
any seeming provocation murdered one of 
his neighbors in cold blood. Not a lawyer 
in the. county would touch the case. It 
looked bad enough to ruin the reputation 
of any barrister. i 

" The man as a last extremity appealed 
to Mr. Clay to take the case for him. 
Every one thought that Clay would cer- 
tainly refuse, but when the celebrated law- 
yer looked into the matter his fighting 
blood was roused, and, to the great surprise 
of all, he accepted. 

*'Then bame a trial the like of which I 
have never seen. Clay slowly carried on 
the case, and it looked more and more 
hopeless. The only ground of defense 
the prisoner had was that the murdered 
man had looked at him with such a fierce, 
murderous look that out of self defense he 
had struck first. A ripple passed through 
the jury at this evidence. 

*' The time came for Clay to make his 
defense. It was settled in the minds of 
the spectators that the man was guilty of 
murder in the first degree. Clay calmly 
proceeded, laid all the proofs before them 
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Id bis masterly way, then, just as he was 
about to conclude, he played his last and 
master card. 

"'Gentlemen of the jury,' he said, as- 
suming the fiercest, blackec^t look and 
carrying the most undying hatred in it that 
I have ever seen, 'gentlemen, if a man 
should look at you like this what would 
you do ? ' 

"That was all he said, but that was 
enough. The jury was startled and some 
even quailed on their seats. The judge 
moved uneasily on his bench. After fif- 
teen minutes the jury filed slowly back 
with a *Not guilty, your honor.' The 
victory was complete. 

"When Clay was' 'congratulated on his 
easy victory, be said: 

"^It was not so easy as you think. I 
spent days and days in my room before 
the mirror practicing that look. It took 
more hard work to give that look than 
to investigate the most obtuse case.'" — 
Louisville Courier^Journal. 



Olings to His Oriminal. 

Congratulations to the Court and a 
tribute to his attorney are tendered by an 
acquitted colored brother in Georgia by 
means of the following published letter : 

" Mr. Editor : Kindly allow me space in 
your daily Herald to express my thanks to 

the above name court in toto. I ( ) 

a prosecuted and supposed condemned man 
by wife prosecution, from wilful calamities 
and rumors has been arranged before the 
above court under che cumbersome weight 
of two warrants this week, and by the fair 
diciflion and skillfull discreetion of the 
court was soon favored with justice and 
privilidgc. No fairer men exist and no 
more skillful attys pleads than now ranges 
in ware county court £ find myself too en- 
adequate to express my thanks for they 
have stepped beyond the line of race preju- 
dice and color mark in the dealing of court 
in our co. 

"Col. as an attorney, has 

but few superiors if any in the study of 
law,' land show no color disfranchisement in 
clinging to his criminal. 



" I again express my thanks as a free, 
k law abiding citizen. 

" L B . 

" Waycross, Ga."— Case and Comment. 



ADJUDICATIONS. 



Thursday, December 12, 1902, Matthias 
Splitlog, dec*d, of Manor township. 

Henry Wimer, dec'd, of Providence Twp. 

December 15th, Vernon and Kate Ellis, 
of Columbia borough. 

Joshua Rutt (realty), of E. Lampeter 
township. 

Urias Carpenter (amended), of War- 
wick township. 

December 18th. 

Christian Hershey, of Manheim Twp. 

Frank Greenawalt^ Ephrata Twp, 

Louise Hershey, of Paradise Twp. 

Mary Hershey, of Manheim Twp. 

Landelin Hershey, of Paradise Twp. 

William Yarnau, of Lancaster Twp. . 

Fanny Weaver, of Leacock Twp. 

Jacob S. Brubaker, of Clay Twp. , 

OPINIONS IN LOCAL COURTS. 



On Saturday, December 20, Judge Lan- 
dis handed down the following opinions : 

Christian Reedmiller vs. Antonio Par- 
arello. Rule to be set aside wrirt made 
absolute. 

Harvey L. Heiss, now to the use of C. 
S. Erisman vs. F. E. Bailey. Rule for 
new trial dischftt^ed. 

E. Virginia Baker Norton vs. Mary and 
Otto Schmidt. Rule to open judgment 
discharged. 

Reuben Lopg vs. Nathaniel Zug. Rule 
to quash suit discharged. 

Reuben H. Long vs. Jacob S. Bachman. 
Rule to quash suit dischiirged. 

Good vs. Hoffman Brothers, certiorari. 
Exceptions sustained and proce^drngs set 
aside. 

B. F. Nissley vs. Hoffman Brothers, 
certiorari. Exceptions sustained and mag- 
istrates proceedings set aside. 

Lillian Witmeyer vs. Charles I>.^Kreider, 
certiorari. Exceptions sustained and pro- 
ceedings set aside. 
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\^0L. XX. ] MONDAY, DEC, 29, 1902, FNo. 7. 



§ominan ghns^'iniv. 



C. p. OP LANCASTER COUNTS. 

B. H. Nissley vs. M. R. Hoffman, Benjamin 

Hoffman and Norman Hoffman, trading 

as Hoffman Brothers. 

Mafjistrates — Summons — Return of ser- 
yice — Contradiction of hy parol — Cer- 
tiorari. 

A constable's return of service of a magis- 
trate's summons may be contradicted by parol 
evidence on certiorari, and if the service was not 
properly made, the judgment will be set aside 
for want of iuiisdiction. 

June Terra, 1901. No. 41. 

Certiorari. 

(7. E. Montgomery^ for certiorari. 

(7. Reese Eahy^ contra. 

December 20, 1902. Opinion by Lan- 
Dis, J. 

Suit was instituted in this case against 
the above-named defendants, tracing as 
Hoffman Brothers, before Alderman A. K. 
Spurrier, and the summons was served by 
John Peck, constable. His return states 
that it was served upon the defendants, 
whereas the fact is it was served upon M. 
R. Hoffman alone, who was not then, and 
never was, a member of the said firm. Judg- 
ment was entered in favor of the plaintiff 
for $89.65 by default, and this writ was 
thereupon issued to set aside' the said pro- 
ceedings. 

Tc has been held by Agnew, P. J., in 
The 0. & P. R. R. Co. vs, Brittian, I 
Pitts., 271: "That want of jurisdiction can 
be shown by parol is a matter of everyday 
practice essential to the administration of 
justice, to prevent frauds and maintain a 
subordinate tribunal within its proper 
sphere of action," and Black, C. J., in 
Leacock V9, White, 19 Pa., 495, says: 
'* But a judgment may be given against a 



party without service of a summons, and 
without notice of any kind until the time of 
appeal is past. Certainly this is a great 
injury, and if there be no remedy but to 
open the judgment, it would be hard to 
deny that. There is a remedy, however. 
Such a judgment should be reversed on 
certiorari. The twenty days' limitation 
does not apply to cases in which the justice 
has no jurisdiction either of the parties or 
the subject matter, and he has no jurisdic- 
tion of the former, when they are not legally 
summoned. The fact that notice was not 
given may be proved by parol, notwith- 
standing some dicta to the contrary." 

We passed upon the same question in 
Commonwealth vs. Blankenmyer, 19Lano. 
L. R., 87, wherein we collated most of the 
authorities upon the subject. We there 
concluded that we had the power to see 
that the proceedings of a justice are regu- 
lar, and, when it is shown, either by parol 
or otherwise, thac they are not, that there 
had been no legal service of the very writ 
under which the suit is begun, that we had 
authority to set them aside. We still 
think that this conclusion is the correct 



one. 



Let us, for a moment, look at the posi- 
tion which presents itself, if no such in- 
quiry can here be made. The real mem- 
bers of the defendant firm have not been 
summoned. Presumably they had no 
knowledge of the suit until after judgment 
had been passed against them. Even 
though this knowledge came to them within 
twenty days, and they could have appealed, 
were they bound to pay the costs because 
a constable had returned them, as sum- 
moned, when they, in fact, were not? 
What remedy would they now have, al- 
though they may have a perfect defense to 
the action ? They cannot appeal, for the time 
has gone by, and could they sue the con- 
stable for a false return, he having acted 
in strict obedience to his writ ? M. R. Hoff- 
man was named as a member of the firm, 
and the constable served the writ upon him, 
and this, of course, would constitute a good 
service, were he actually a member of the 
partnership. We have not considered the 
effect of the Act of April 14, 1851, P. L., 
615, relative to the registration of part- 
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nerships, for no point was raised nor evi- 
dence adduced npon this subject. 

We, therefore, for these reasons, sustain 
the exceptions and set aside the proceed- 
ings of the magistrate. 

Exceptions sustained and proceedings 
set aside. 



Nissley and GK)od vs. Hoffman Bros. 

June Term, 1901. No. 42. 

Certiorari, 

C, E, Montgomery^ for certiorari. 

(7. Reeie Eahy^ contra. 

December 20, 1902. Opinion by Lan- 
DIS, J. 

The point involved in this case is the 
same as that raised in B. H. Nissloy r«. 
Hoffman Brothers, June Term, 1901, No. 
42, preceding case, in which an opinion 
has just been handed down. For the same 
reasons we sustain the exceptions in this 
cAse. 

Exceptions sustained and proceedings of 
the magistrate set aside. 



C. P. OF LANCASTER COUNTY. 
Witmeyer vs. Kreider. 

Magistrates — Service of summons — Afft 
of July P, 1901, P. i., 619. 

The service of a maf^l strafe's sum mens ** by 
producing the original to, and inforniiDg him of 
the contents thereof." while prood under the 
prior atct, is not snfScTent under the Act of July 
9, 1901, which requires service by copy. 



October 2, 1902. 
Certiorari. 



No. 74. 



Coyle ^ Keller^ for certiorail. 

December 20, 1902. Opinion by Lan- 
DIS, J. 

But a single question is raided in this 
case. On September 2, 1902, a «umaaons 
was issued by D. L. Haroaker, Esq., a 
justice of the peace, at the instance of the 
plaintiff, against the defendant for wa^es 
of labor, not exceeding $300. The con- 
stabte who served the said writ makes re- 
turn that he '' served the within writ of 
summons 9, 81, 1902, upon the within 



named defendant, by producing the origi- 
nal to, and informing him of the contents 
thereof.*' A hearing was duly had, and 
the defendant failing to appear, judgment 
by default was entered against him for 
$8.22. The exceptions to the record are 
to the point that the summons was not 
served in accordance with the Act of July 
9, 1901, P. L., 614. Section 16 of the 
said Act provides that " writs issued by 
any magistrate, justice of the peace or 
alderman shall be served in the county 
wherein they are issued by the constable 
or other officer therein to whom given for 
service, in the same manner and with like 
effect as similar writs are served by the 
sheriff when directed to him by the proper 
court." And Section 1 points out the 
manner in which the sheriff shall serve 
certain writs, as follows; " 1. The writ of 
summons, the writ of attachment in execu- 
tion, and the writ of scire facias in per- 
sonal action, may be served by the sheriff 
of the county wherein it is issued upon any 
individual, defendant or garnishee, in any- 
one of the following methods : (a) by 
handing a true and attested copy thereof 
to him personally ; or (b) by handing a 
true and attested copy thereof to an adult 
member of his family at his dwelling house; 
or (o) by handing a true and attested copy 
thereof at his place of residence to an 
adult member of the family with which he 
resides; or (d) by handing a true and at- 
tested copy thereof at his place of residence 
to the manager or clerk of the hotel, inn, 
apartment house, boarding house, or other 
place of lodging at which he resides; or (e) 
by handing a true and attested copy thereof 
at his place of business to his agent, part- 
ner, or the person for the time being in 
charge thereof, if upon inquiry thereat his 
residence in the county is not ascertained, 
or if any cause or attempt to serve at his 
residence has failed." It will be observed 
that while the service would have been 
good under the prior Act, it is not in ac- 
corda^nce with the Act of 1901. In Mont- 
gomery Table Works vs, Nice & Co., 27 
C. C. R., 95, it was decided that where in 
a proceeding before a jushce of the peace, 
upon a judgment by default, the record 
does not disclose service of the summons by 
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copy, as required by Section 16 of the Act 
of July 9, 1901, the judgment should be 
reversed upon certiorari^ even though the 
certiorari was not sued out within twenty 
days succeeding the entry of the judgment. 
This case only differs in that it was issued 
within that period. As the service is 
manifestly irregular and contrary to law, 
the exceptions are sustained and the pro- 
ceedings of the justice are set aside. 

Exceptions sustained and proceedings 
set aside. 



C. P. OF LANCASTER COUNTY. 

Hanrey L. Heiss, to use of Levins Heiss, now 
to use of 0. 8. Erisman vs. F. E. Bailey. 

New trial — Conversation of party with 
juror. 

A new trial will not be fi^ranted for alleged 
conversation between tbe plaintiff and a juror, 
where the only evidence in support of the alle- 
gation is that of one witness who said that he 
heard one of the jurors say to two other jurors 
that tbe plaintiff ** says all we have to do is to 
say what he in to have," and the said juror de- 
nies having had any conversation with the plain- 
tiff or that he was talking to the other jurymen 
about the case, and the plaintiff denies having 
had any conversation with him. 

February Term, 1900. No. 86. 

Rule for new trial. 

(7. E. Montgomery^ for rule. 

J. W. Brown y contra. 

December 20, 1902. Opinion by Lan- 
DIS, J. 

The only reason for a new trial which 
was pressed upon the argument was the 
third reason of the defendant, which reads 
as follows : " Wellington M. Pfautz, a 
juror in the cause, was approached by Mr. 
Heiss and held a conversation with him in 
regard to this case, and Wellington M. 
Pfautz, on Saturday morning, the fourth 
of October, before the convening of court, 
held a conversation at the door of the court 
house, on East King street, with two other 
men, whom we believe to be jurymen. 
Among other things, Mr. Pfautz said: 
^ Mr. Heiss told me all we have to do is to 
say what he is to have.' That was said in 
the hearing of Frank Kieffer. Upon see- 
ing Mr. Kieffer, the conversation was con- 



tinuecU but conducted in a low tone.'' If 
the facts contained in the reason had been 
supported by the depositions taken for that 
purpose, we might have some hesitation in 
sustaining this verdict. As was said by 
Tilghman, C. J., in Blaine's Lessee vs. 
Chambers, 1 S. & R., 178 : " It would be 
an injury to the administration of justice 
not to declare that it is a gross misbehavior 
for any person to speak to a juryman, or 
for a juryman to permit any person to con- 
verse with him, respecting the cause he is 
trying at any time after he is summoned 
and before the verdict is delivered." But 
such is not the case here. Frank Kieffer, 
upon being called, testified : ^^ I did not 
see Mr. Pfautz hold a conversation with 
Mr. Heiss. On the morning of the second 
day this case was on trial, before Goart 
convened, I saw Mr. Pfautz on the King 
street side of the court house, right outside 
the door, talking to two gentlemen. Mr. 
Pfautz had his back turned to me as I went 
out the door, and I heard him make this 
remark: * Heiss says all we have to do is 
to say what he is to have.' That is as 
near as I can tell." Plaintiff's counsel 
then asked the following question : ^^ Q. 
Did he not say : ' Mr. Heiss told me all 
we have to do is to say what he is to 
have ?' " to which the witness replied : 
** A. If that is my former statement, well, 
that is it, because I remembered it better 
then than now." He also said that be did 
not know whether the two men were jury- 
men, and that Mr. Pfautz turned around 
and saw him, and continued the conversa- 
tion in a lower tone. 

As against this testimony, Mr. Pfautz 
says that he did not know Levins Heiss or 
Harvey Heiss before he saw them in the 
court house at the time of the trial, and 
that he never had any conversation with 
either of them before the verdict was 
rendered; that he was talking to L. 0. 
Wiest, of Schoeneck, and Mr. Hively, or 
Dively, of West Hempfield township, on 
the morning in question, but that they 
were not talking about the case at all. The 
two gentlemen named by him were also on 
the jury. Levins Heiss swears that he 
had no conversation with Mr. Pfautz, and 
that he was not near the court house during 
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• the trial of the case until sent fo^^by his 
counsel after the jury had retired; and 
Harvey L. Ileiss states that he never in 
his life had had any conversation with Mr. 
Pfautz. If verdicts were to be set aside 
upon such loose statements and supposedly 
suspicious circumstances as these, very few 
of them could be sustained. Mr. Pfautz 
had a right to talk to his fellow jurors, and 
might even discuss the case with them if 
he saw fit. There is no evidence that he 
ever had any intercourse with any one else, 
and in the face of the overwhelming testi- 
mony that there was no conversation be- 
tween him and the parties plaintiff, it 
would be highly improper to disturb the 
verdict. It would be casting a doubt upon 
the integrity of the juror which is not 
warranted by the facts. 

We think the case was fairly submitted 
to the jury, and that the verdict was 
rendered without any improper or undue 
influence whatever. Because of this, we 
must discharge this rule. 

Rule discharged. 

C. P. OP LANCASTER COUNTY. 
Ohristian BeedmiUer vs. Antonio Paranello. 

Quashing of writ — Death of plaintiff — 
Service while attending court. 

A writ will be quashed where the plaintiff 
was dead at the time the suit was instituted. 

A writ will be quashed where it was served 
on the defendant while attending court as plain- 
tiff in another case. 

February Term, 1899. No. 80. 

Rule to set aside writ. 

B. F. DaviSy for rule. 

A. S, Johns, contra. 

December 20, 1902. Opinion by Lan- 
Dis, J. 

Christian Reedmiller died on January 
23, 1899. This suit was begun on Janu- 
ary 28th of the same year. He was, there- 
fore, dead at the date of its institution. 
The writ was served on the defendant on 
the same day. Paranello had been attend- 
ing court, in a suit in which he was the 
plaintiff, and it was served upon him while 
his case was on trial and while he was act- 
ually in court. 



The situation which, therefore, presents 
itself is, that there was no living plaintiff 
at the inception of the writ, and that the 
writ was served without regard to the de- 
fendant's privileges. It would be useless 
to cite authorities to prove that a defendant 
is protected from service of civil process 
eundo^ morando^ et redeundo, 

Xhis rule is made absolute. 

Rule absolute. 



C. P. OF LANCASTER COUNTY. 
Long vs. Zug. 

Appeal from magistrate — Pleading — 
Motion to quash writ. 

The court has no power on appeal to sum- 
marily quash a writ issued hy a magistrate on 
the ground that there is another suit pending in 
court for the same claim. 

A plea of a former action pending is too late 
after a plea of the general issue. 

Pleas in abatement should not be put in after 
pleas in bar unless under special circumstances 
of which the court must be judge. 

April Term, 1902. No. 64. 

Rule to quash writ. 

S. P. Ehy, for rule. 

Willis O. Keudig^ contTU. 

December 20, 1902. Opinion by Lan- 
DI8, J. 

In this suit a summons was issued March 
18, 1902, by Chester W. Cumming8,Esq., 
an aldermau of the City of Lancaster, and 
was returned as having been duly served 
upon the defendant. On March 25,1902, 
a hearing was had, at which both the par- 
ties appeared, the defendant being repre- 
sented by counsel. The magistrate, after 
hearing the case, entered judgmentin favor 
of the plaintiff for $17.76. The defendant 
thereupon appealed, and the plaintiff having 
filed his statement, the defendant not only 
filed an affidavit of defense, but also pleaded 
the general issue. Notwithstanding this, 
on October 22, 1902, his counsel asked 
leave of the Court to withdraw this plea 
and quash the writ, be cause, as he asserts, 
there is another suit pending in the Court 
for the same claim against Jacob S. Hack- 
man. 

It needs no extended argument to show 
that this cannot be done. In the first 
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place, counsel himself has cited authorities 
to the point that a plea of a former action 
pending, is too late after a plea of the gen- 
eral issue: Greene vs. North Buffalo Town- 
ship, 56 Pa., 110; and that pleas in abate 
ment should not be put in after pleas in 
bar, unless under special circumstances, of 
which the Court must judge. Riddle vs. 
Stevens, 2 S. & R., 537. In giving -the 
papers filed the effect of a plea in abate- 
ment, which is the roost that can be said 
for it, it is, in our judgment, too late. 

In addition, however, we know of no 
authority bj which the Court can summa- 
ily quash a writ issued by a magistrate. 
If there there is any error in the proceed- 
ings of the subordinate court, it can be re- 
viewed by us on certiorari^ or the merits 
of the case can be heard on appeal. But 
to summarily quash such a writ and dis- 
miss the proceedings is something unheard 
of. We do not even have the power to 
open judgment rendered by a magistrate 
and brought into Court by transcript. 
Leacock vs. White, 19 Pa., 495; Boyd vs. 
Miller, 52 Pa., 431; Daily vs. Gifford, 12 
S. & R., 72; Littster vs. Littster, 151 Pa., 
474; Boland vs. Spitz, 153 Pa., 590. 

The rule to show cause is, therefore, 
discharged. 

Rule discharged. 



C. P. OP LANCASTER COUNTY. 

Long vs. Hackman. 

Appeal from magistrate — Motion to quash 
writ. 

The court has no power on appeal to sum- 
marily quash a writ issued by a magistrate on 
the ground that the subject matter of the suit is 
the same as that in another action pendinp^, and 
CKpecially is this so when the two suits are 
hrought against different parties. If both par- 
ties were sued for the same debt this is a matter 
of defense. I 

September Term, 1902. No. 48. i 

Rule to quash writ. ! 

S. P. Eby, for rule. j 

Willis O. Kendig, co.itrsL. \ 

December 20, 1902. Opinion by Lan- 

DI8, J. 

In this case, suit was brought against 



the defendant before Alderman W. S. 
Doebler, and a hearing was fixed for Sep- 
tember 6, 1902, between 9:30 and 10 
o'clock a. m. At the request of S. P. 
Ebj, Esq., attorney for the defendant, the 
hearing was continued until 2:30 o'clock 
p. m. At that time, the plaintiff appeared, 
with his counsel, but the defendant did not 
appear, nor any one for him, and a hear- 
ing having been duly had, judgment was 
entered in favor of the plaintiff for $51.78. 
From this judgment the defendant took an 
appeal to this court. He now claims that 
the writ should be quashed, because the 
subject matter of this suit, he alleges, is 
the same as that of a certain action new 
pending between the plaintiff and Nathan- 
iel Zug. 

We have already endeavored to show, 
in a decision just filed, that we have no 
right to summarily quash a writ of sum- 
mons issued by a magistrate ; but especi- 
ally is this so when the two suits are 
brought by the plaintiff against different 
parties. If he has sued them both for the 
same debt, there can, of course, be but one 
recovery ; but that is a matter of defense, 
and not one which we could take cogni- 
zance of in this summary maimer. We 
are, therefore, obliged to discharge this 
rule. 

Rule discharged. 

In re Insolvency of Jacob H. Good. 

Proceedings utnhr insolvent act of June 
i, 1001, l\ L.^40/^— Appeal— Act not 
retroactive. 

An alleged insolvent wlu) filed no answer to 
the petition of his unsecured creditor for the 
appointment of a receiver under the Act of 
June 4, 1901, has im standing; to appeal from the 
discharge of the rule by the court below. The 
real parties in interest are the unsecured cred- 
itor who was the petitioner, and the secured 
creditor, who was pi ocei ding upon his judgment 
and who answered the rule. 

By the Court below: A judgment cannot be 
attack«'d under the insolvent Act of June 4, 
1901, where it was entered of record before the 
Act was passed. 

Appeal of Jacob 11. Good, alleged in- 
solvent, from the judgment of the Court of 
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Common Pleas of Lancaster County dis- 
charging a rule to appoint a receiver for 
his estate. 

In discharging the rule the Court below 
filed the following opinion: 

March 22, 1902. Opinion by Landis, J. 

In this case a judgment note was given 
by Jacob H. Good to Lintner Hershey for 
$500 on April 2. 1899, and this note was, 
on June 29, 1899, entered in the prothono- 
tary's office to April Term, 1899. No. 373. 
On November 18, 1901, execution was 
issued thereon to January Term, 1902, 
No. 2, and the defendant's personal prop- 
erty was sold by the sheriff. His real 
estate was levied upon under the same 
writ, and advertised for sale, and he then, 
on January 18, 1902, presented his peti- 
tion to this Court, asking that the execu- 
tion be stayed and a receiver be appointed. 
This action purports to be under the pro- 
visions of the Act of June 4, 1901, P. L., 
404. 

This Court has already decided, in re in- 
solvency of John H. K. Shonk, 19 Lan- 
caster Law Review, 14, that the Act of 
1901 is not retroactive, and that a judg- 
ment note given prior to its passage, could 
be subsequently entered np and enforced. 
If then, this be the law, how can a judg- 
ment be successfully attacked, where it 
was, as appears in this case, actually 
entered of record before the act was 
passed? It seems to us that a statement 
of the proposition is sufficient to sustain it, 
and we, therefore, without further com- 
ment, and excluding all questions as to the 
constitutionality or suspension of the act, 
discharge this rule. 

Rule discharged. 

The alleged insolvent thereupon took 
this appeal, assigning for error the above 
action of the Court. 

/7. Fraitk Eahlemart^ for appellant. 

The Act of 1901 should not be held to 
apply to only such insolvents as incurred 
indebtedness subsequent to its passage. If 
so, its effect would be held back for many 
years. 

The case of John Shonk, 19 Law Re- 
view, 14, was a case where by reason of 
an execution a preference had been ob- 



tained on personal property, and the prefer- 
ence would have been lost by "setting 
aside " the execution. Here as the testi- 
mony, and indeed the answer of the execu- 
tion creditor shows, all personal property 
had been sold for his benefit, and no 
preference would have been affected bj 
our application. We ask only the substi- 
tution of another method by which this 
insolvent's estate should be administered. 
It affects procedure only, and procedure 
acts are retroactive. Kille vs. Reading 
Iron Works, 134 Pa., 225; Lane vs. 
White, 24 W. N. C, 380; Koch's Estate, 
5 Rawle, 338; Underwood i»«. Lilly, 10 
S. & R., 97. 

Then, too, we answer that even if there 
had been in this case a levy on his prop- 
erty, it would not have been endangered 
by invoking the act ; the *' legal proceed- 
ing " could have been " vacated and set 
aside " on terms, to wit, that the personal 
property within the lien should be pro- 
tected. The act does not forbid that. 

The question of vacating and destroying 
a preference does not arise here; it is 
simply a questiof- of a change in the 
method of administering Jacob H. Good's 
estate. 

The National Bankruptcy Act does not 
suspend the Act of 1901. The Pennsyl- 
vania fraudulent debtor's act was not sus- 
pended by the National Bankruptcy Act 
of 1867. Scully v8, Kirkpatrick, 79 Pa., 
321. Insolvency is not enough to sus- 
pend, there must be acts of bankruptcy. 
Peck vs, Parker, 65 Pa., 262; Bates vs. 
Rawley, 33 Leg. Int., 202, and Gregg vs. 
Ililsen, 12 Phil., 348. Also A. &E. Encv. 
of Law, 2d Ed., Vol. 16, p. 642, n. 8. The 
sale of personal property here on execution 
was not an act of bankruptcy by reason of 
its working a preference, because, as the 
testimony and the answer of Lintner Her- 
shey shows, no preference was worked by 
the execution — the proceeds of sale being 
all required to pay sherifTs costs. More- 
over, the State law could not be suspended 
until the bankrupt is " in court " under the 
National Act. 

7. C. Arnoldy for appellee. 

The refusal of the court below to appoint 
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a receiver did not affect the rights of Jacob • 
H. Good and he was in no position to ap- 
peal. 

An assignee for benefit of creditors has 
no standing to appeal. 

Assigned Estate of GroiT, Bennett & Co., 
146 Pa., 415. 

Herbst and Bechler's Appeal, 90 Pa., 
353. 

Singmaster's Appeal, 86 Pa., 169. 

Mellon's Appeal, 32 Pa., 121. 

Then how could one who admits his in- 
solvency, especially when there is no de- 
cree against him, have any standing to ap- 
peal ? 

The Act of June 4, 1901, is not retro- 
active. 

In re Shonk, 19 Law Review, 14. 

Lobach vs. Ricgel, 26 Co. C. R., 145. 

McMullen's Petition, 26 Co. C. R., 157. 

Pannebaker vs. Betting, 26 Co. C. R., 92. 

McCurdy, Receiver, vs. Gantz, 26 Co. 
C.R.,417. 

No statute is held to operate retroac- 
tively, unless its language admits of no 
other construction. 

Ners Appeal, 21 Pa., 243. 

Jack V8. Shoenberger, 22 Pa., 420. 

Gable's Exor. vs. Daub, 40 Pa., 225. 

Nor to affect contracts or property. 

Mullock vs. Souder, 5 W. & S., 198. 

The evidence showed that the liens more 
than aggregated the value of the property 
and the unsecured creditors had no interest 
in the matter. 

The U. S. District Court refused to allow 
trustee in bankruptcy to sell real estate 
where the judgment lien amounted so 
nearly to the estimated value of the real 
estate. 

In re J. Milton Sheaffer, 18 Lang. Law 
Review, 71. 

The petitioning creditor is a son of Jacob 
H. Good, who continues to occupy the real 
estate, and it would seem that this appeal 
was merely for delay. 

December 13, 1902. Per curiam : 
Upon the petition of an unsecured creditor 
of Jacob II. Good, a rule was granted to 
show cause why a ** receiver should not be 
appointed for the estate of the said Jacob H. 
Good, alleged insolvent^ and also upon the 
sheriff of Lancaster County, and said Lint- 



ner Hershey to show cause why all legal 
proceedings there against should not be 
vacated and set aside." The rule was 
granted and answered by Lintner Hershey, 
a secured creditor, who was proceeding 
upon his judgment, regularly entered in 
1899, against the real estate of the alleged 
insolvent. 

No answer was filed by Jacob H. Good, 
and the hearing was had upon the petition 
of the unsecured creditor answered by the 
secured creditor. Incidentally, the re- 
straining of the secured creditor from mak- 
ing sale of the real estate of the alleged 
insolvent was involved. 

The proceeding was under the provisions 
of the Act of June 4th, 1901, P. L., 404. 
The provisions of the seventh section of the 
act would seem to justify the application, 
but, upon the hearing, the rule was dis- 
charged, the reasons for which need not be 
considered. 

Section 39 of the same act gives the right 
of appeal from any final judgment, order or 
decree to the Supreme or Superior Court, 
as in other cases. The right of appeal, 
however, is evidently restricted to the par- 
ties interested in the decree. The con- 
test being between an unsecured and a 
secured creditor, what standing has the 
alleged insolvent to appeal from the decree 
of the Court, which is apparently in his 
favor ? The rule was upon him, as well 
as upon the secured creditor, to show 
cause. He made no answer, and the de- 
cree of the Conrt being against the peti- 
tioner, by reasou of whose petition he was 
brought into Court, it is difficult to see 
what standing he has in this Court as ap- 
pellant. 

The real parties to the proceeding were 
Elmer E. Good, the unsecured creditor, 
who was the petitioner, and Lintner Her- 
shey. the secured creditor, who answered 
the rule. 

Without considering the legal questions 
involved in the appeal, we are all of the 
opinion that the motion to quash should be 
allowed. 

Appeal quashed. 
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Lurid Le^ral Language from the West. 

In the celebrated Cofelt case, wherein 
Cofelt is defendant, charged with the 
murder of Detective Montgomery, the op- 
posing attorneys are Bill llacicney for the 
defense and County Attorney Torrance for 
the State. The case is now having a hear- 
ing, says the Topeka Breeze, in the Su- 
preme Court on an application to compel 
the granting of a change of venue. Those 
who know Bill Hackney will not be sur- 
prised at the pictures(|ue style of diction 
that appears in his brief, of which the fol- 
lowing is a sample: 

" When the prisoner was conveyed to 
the jail at Wichita, he was joined by a 
wall-eyed and box-car-faced <:aloot who 
represented to the defendant that he was,a 
Pinkerton detective. When the dcfen<lant 
refused to make a confcs-^ion at the dicta- 
tion of this viper, the said viper kicked the 
chairs over and cursed and swore at the 
defendant like a pirate and assaulted the 
defendant and said lie would make the de- 
fendant admit it or break every bone in his 
body. The said viper belongs to the Pink- 
erton Detective Association, which is an 
organized gang of thugs, perjurers and 
suborners of perjury, who ply their voca- 
tion in that regard for those who hire them 
therefor, and against those who may hap- 
pen to be the victims of their malevolence 
or cupidity." 

But County Attorney Torrance slings a 
handy (|uill himself as will be seen from 
the following extract from his brief, filed 
in reply to brief of defeu'lant: 

*' Statements of eonnsel for apjiellant do 
not commend themselves to those endowe<l 
with a fine sense of })rofessional ethics. 
Indeed, the statement, and the whole 
record for that matter, are fraught with 
the frenzied exuberance of expanded im- 
agination and so mixed and jumbled with 
the suf)erheated afterglow of C(M't{iiii politi- 
cal decadence that it becomes nect^s^ary for 
apf)ellee to note a few corrections. It is 
indeed regrettable that eminent practi- 
tioners who have been honored by the 



public and recognized by the courts as men 
of great ability should deliberately put off 
that dignity which is so becoming to men 
of high professional character and forget 
the respect due the highest tribunal of our 
land by incumbering its records with brist- 
ling extravaganza that read more like a 
pipe dream or the translucent jokes of a 
tyro humorist. If the gentleman's aim is 
to climax the ludicrous, he has achieved 
a degree of success beyond his most 
sanguine hopes." — Chiewjo Law JournaL 



A Oolored Witness. 

A LAWYEii for the defense in a recent 
case tried to discredit an old negro who had 
been called as a witness, by such ques- 
tions as : 

"So your name is Sam Miller, is it? 
Are you the Sam Miller who was arrested 
and sent to prison for stealing ? " 

** No, sah," replied the darkey. 

"No? Well, then you are the Sam 
Miller, aren't you, who smashed a lot of 
store windows once when drunk and dis- 
orderly ? " 

" No sah. Ise not dat Sam Miller, 
neither." 

'* But you've been in jail, haven't you Y" 

" Yes'ir — once." 

"A h h-hh! For how long?" 

*' 'Bout an hour, sir." 

" An hour ! Be careful ! I'm very 
particular — very particular — to get the 
truth ! Now, what do you mean by say- 
ing you were in jail for only an hour?" 

*' Ise went there, sir, to whitewash a 
cell for a lawyer who, like yo'self, sir, 
was very particular — very particular." — 
Kxchatiije, 



0. C. ADJUDICATIONS. 



On Wednesday, December 24, 1902, 
Judge Smith handed down adjudications 
in the following decedents' estates: 

Klizi Wood, of E. IIem[»field township. 

Lydia Zimmerman, of W. Earl township. 

Henry Souder, of Salisbury township. 
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^n^mor i^omt 



Leitz TS. Hohmann. 

Set-off of judgmenti — When allowed — 
Equitable power of Court — Slander. 

A judgment foanded upon contract may be 
set off against a judgment founded upon tort. 

Judgments are set-offs, not by force of the 
statute of defalcation, but by the inherent 
powers of the courts immemorially exercised, 
this being almost the only equitable jurisdiction 
originally appertaining to them as courts of 
law. The exercise of the power is discretionary. 
It is not, however, a mere matter of grace. It 
is governed by equitable principles. The 
equity is founded in system and does not rest 
upon capricious or arbitrary discretion. 

While a chancellor might be justified in 
refusing to allow to be set off a judgment 
against an insolvent, for the purpose of pro- 
tection against damages for premeditated tort, 
in the present case a judgment founded on a 
contract should be allowed to be set off against 
a judgment for damages for slander, although 
the holder of the first judgment bad secured 
through execution without impairment the 
property for part of the purchase money for 
which the said judgment had first been given 
to him by the plaintiff in the second judgment. 

Appeal of John W. Hohmann from the 
jadgment and decree of the Court of Com- 
mon Pleas of Lancaster County discharg- 
ing a rale to set off a judgment against an- 
other judgment. 

The judgment asked to be set off was 
originally given for part of the purchase 
money for real estate, and the plaintiff had 
secured the property again by execution, 
at a price less than the judgment. 

The judgment against which it was asked 
to be set off was for damages for slander. 

The Court below, Landis, J., refused to 
allow said set off. [See 19 Law Rbview, 
220.] 

The appellant thereupon took this ap- 
peal, assigning for error this action of the 
Court. 

B. F. Davit and /. C. Arnold^ for 
appellant. 

The set off should have been allowed. 

Jacoby vi. Oraer, 6 S. & R., 448. 



Clemens v$. Phila., 137 Pa., 328. 

Skinner vs. Chase, 6 Pa. Sup., 279. 

Demands arising from personal tort as 
soon as put into a judgment are placed on 
the same legal footing as to set off as every 
other judgment. 

Waterman on Set-off, p. 370, §19. 

Temple vs. Scott, 3 Min., 419. 

Garner vs. Price, 4 Kulp, 10. 

Hutchins vs. Riddle, 12 N. H., 464. 

Insolvency of the party against whom 
set-off is asked is of itself sufficient ground 
for allowing the set off. 

Pignolet vB. Geer, 1 Robertson, 626. 

Ainslee vs. Boynton, 2 Barbour (N. Y.), 
268. 

A judgment for a debt may be set off 
against one obtained upon a tort. 

Pasek vs. Vockrath, 18 Pa. C.C.R.,693. 

Hunt vs. Conrad, 14 L. R. A., 512. 

" A judgment without a waiver of ex- 
emption will be set off against another judg< 
ment with a waiver." 

Riehl vs. Vockroth, 1 District Reports, 
80. 

" One judgment will be set off against 
another regardless of its character or of 
the incidents which pertain to its enforce- 
ment.'* 

Rupp vs. Swartz, 5 Delaware Co. Re- 
ports, 833. 

** One judgment may be set off against 
another in the same right. 

" An assignment of the latter judgment 
to counsel for professional services will 
not interfere with this equity. The as- 
signee will take subject to the set-off then 
reduced to judgment. 

** Nor does the fact that the latter judg- 
ment was for damages for a tort, and the 
one offered for set-off is ex contractu.*^ 

Reardon vs. Pierce, 1 Chester Co., 71. 

" One judgment may be set off against 
another in the same right. 

"That the latter judgment may have 
been assigned to counsel for professional 
services will not prevent this equity of the 
defendant." 

Johnson vs. Hopkins, 1 Chester Co., 68. 

Ramsey's Appeal depended on by the 
Court below does not, as explained by 
Filbert vs. Hawk, 8 Watts, 443, sustain 
the appellee's contention. 



Digitized by 



Google 



68 



LANCA8TBB LAW BEVIBW. 



D. McMullen and J, W. Srown^ for 
appellee. 

The allowance of set off between two 
judgments is discretionary with the Court 
below. 

Wellock V8. Cowan, 16 S. and R., 818. 

Ramsey's Appeal, 2 Watts, 280. 

Burns vb. Thornburgh, 8 Watts, 78. 

And the propriety of its exercise cannot 
be questioned by writ of error. 

Waterman on Set-K>ff, page 870, sec. 
817. • 

Bums V9. Thomburg, 8 Watts, 78. 

Wellock v9. Cowan, 16 S. and R., 318. 

Feltz V9\ Railroad Co., 160 Pa., 603. 

The weight of authority in*the Courts 
of this State is against the allowance of 
set-off of judgments of unequal grade. 

McCarmack vt. Alexander, 8 Dist. R., 
149. 

Maurer V9. Hothermel, 5 C. C. R., 216. 

Higgins V9. Dinklelerger, 9 Dist. R., 91. 

Windle v9. Moore, 1 Chest. Co. R., 69. 

The judgment was not assigned to ap- 
pellant when the property was conveyed to 
him by the purchaser at the sheriff's sale, 
but only after the appellee began his suit 
for slander. 

To allow the appellant to set off against 
the appellee this judgment, which was ob- 
tained long before the appellee's judgment, 
and practically paid by the reconveyal of the 
property for which it waa given, would be 
a gross inequity and injustice to the ap- 
pellee. 



December 18, 1902. 
LI AM W, Porter, J, 



Opinion by WiL- 



Leitz obtained a verdict and judgment 
against Hohmann for damages for slander. 
Hohmann held a judgment against Leitz 
founded on contract, for a much larger 
sum. Hohmann applied to the Court for 
leave to set off, against the judgment of 
Leitz,' so much of the judgment against 
Leit2 as should result in the satisfaction of 
the former. This application the Court 
below refused. 

Judgments are set off against each other 
not by force of statute but by the inherent 
poweri of the courts immemorially exer- 
cised, being almost the whole equitable 



jurisdiction originally appertaining to them 
as courts of law. The exercise of the 
power is discretionary. It is not however 
a mere matter of grace. It is governed 
by equitable principles. The equity is 
founded in system and does not rest upon 
capricious or arbitrary discretion. Abers' 
Petition, 18 Pa., Superior Ct., 110; 
Skinner vs. Chase, 6 Pa., Superior Ct., 
279. 

The Court below bases the refusal of 
permission to set off the above judgments 
one against the other on two grounds. 
The first because the judgment of Leitz is 
entered in an action sounding in tort and 
that of Hohmann is based in contract. 
The second because the judgment held by 
.Hohmann is of such a character as makes 
it inequitable to permit its use as a set off 
against a judgment in an action sounding 
in tort. 

(1) There seems to be no decision of 
the appellate courts of this State upon the 
question whether a judgment founded on 
contract can be set off against a judgment 
recovered in an action sounding in tort. 
The weight of authority elsewhere how- 
ever seems to be in favor of permitting the 
set off. *^ Demands which in their nature 
cannot be made the subject of set off — such 
as demands arising upon personal torts — 
9S soon as they are put into judgment are 
placed upon the same legal footing as all 
other judgments, irrespective of the nature 
of the action in which they were recovered; 
or, in other words, all the peculiar features 
which may have characterized a claim, 
whether privilege or disability, are at once 
lost sight of and merged when judgment is 
perfected on it and the demand takes rank 
equally among all other judgments." 
Waterman on set-off, etc., 877, Sec. 844. 
Pruett V9. Beard, 86 Indiana, 172 ; Quick 
V9. Durham, 115 Indiana, 802 ; Temple V9. 
Scott, 8 Min., 419. See also Sampson v9. 
Hart, 14 Johns (N. Y.), 68. 

One reason for this is that the most the 
holder of a judgment (whether for damages 
for tort or based upon contract) can de- 
mand is payment and that satisfaction by 
set-off is equitable payment. We can find 
no sufficient reason, in the case before us, 
for the refusal by the court of tiie set-off 
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OD the groaod first stated. In saying this, 
however, we do not mean that the point is 
to be wholly excluded from the considera- 
tion of the chancellor in every case. It is 
possible, for example, were it shown that a 
judgment against an insolvent was pur- 
ehased with the purpose of securing pro- 
tection against damages for the commission 
of a premeditated tort, that within its equit- 
able and discretionary powers the court 
might be justified in refusing the right to 
Qse such a judgment as a setoff against a 
judgment recovered on the tort. The 
proven wrongful intent would strip the 
purchaser of the judgment of his equity. 

(2) The second ground for refusing to 
permit the set-off is not tenable. . The judg- 
ment held by Hohmann was sound. Noth- 
ing was shown which attacked its standing. 
The proofs seemed to indicate that some 
dealings between the parties in respect to 
a piece of real estate had resulted disad- 
vantageously to Leitz. The outcome was 
the judgment held by Hohmann. But 
whether Hohmann got an advantage in this 
transaction or not, the Court could not find 
any reason for holding the judgment other 
than valid. This being so, Hohmann had 
the right to set it off pro tan to against the 
judgment held by Leitz. 

The order of the Court below is reversed 
and a procedendo is awarded, to the end 
that an order may be made (in respect to 
the set-off claimed) in consonance with the 
views herein expressed. 



gammon ffeas^faw. 



C. p. OP LANCASTER COUNTY. 

American Mechanics Building and Loan 
Association vs. 8. H. Dnnlap, A. J. Dun- 
lap, Henry E. Landis and Uriah Bitzer. 

Building associations — Assignment of 
stock as collateral for stockholder's note 
to association — Credit of payments — 
Principal and surety — Affidavit of 
defense — When insufficient — Facts 
and figures for defense in plaintiff's 
control. 

In a suit by a building association against the 



four makers of a joint and several note, the affi- 
davits of defense of three of tbe defendants are 
insnffioient which set forth that the affiants 
were merely tbe sureties of tbe other defendant, 
and known to be such by tbe plaintiff, and said 
defendant having transferred bis shares of tbe 
stock of the plaintiff to it as collateral security, 
tbe affiants were entitled to have tbe value of 
said stock credited on tbe note before recovery. 

Tbe payment of dues on building association 
stock does not ipso facto work an extinguish- 
ment of tbe holder's indebtedness to tbe asso- 
ciation. Tbe debtor may so apply it, but is not 
compelled to, and this is equally tbe rule when 
tbe stock is assigned to tbe association as col- 
lateral security. Tbe association may so apply 
it by virtue of its assignment. But if neither 
party makes tbe application, strangers cannot 
compel it. 

Sureties who signed a joint and several note 
with their principal cannot make tbe creditor 
use collateral in bis bands or resort to tbe prin- 
cipal in tbe ftrst instance. 

Where facts and figures necessary for a 
defense are in control of tbe plaintiff, it is not 
sufficient merely to allege this in tbe affidavit 
of defense, but tbe defendant should aver that 
he has unsuccessfully and with diligence tried 
to obtain them and ask for time to enforce in- 
spection. 

September Term, 1900. No. 84. 

Rule for judgment for want of a sufficient 
affidavit of defense. 

Wm. H. Roland^ for rule. 

W. U. Hensel and A. J. Bunlapy 
contra. 

March 30, 1901. Opinion bj Landis, J. 

The plaintiff has brought this action 
against the defendants to recover the 
amount of a promissory note for $2,000, 
made by them to it, dated February 14, 
1896, and payable six months after date. 
The note is, in form, a regular building as- 
sociation note, and, by its terms, all of the 
parties became jointly and severally bound 
for its payment. In addition, S. H. Dun- 
lap, one of the makers, transferred to the 
association ten shares in the thirty-fifth 
series of its capital stock as collateral 
security. Plaintiff's statement halving 
been properly filed and served, A. J. Dun- 
lap, Henry K. Landis and Uriah Bitzer 
filed separate affidavits of defense. All of 
them, however, are exact counterparts in 
form, the same defense being therein set 
forth by each. The principles of law 
raised will^ therefore, have equal applica- 
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tioD to all. The ground opon which the 
defense rests is, that the defendants, who 
are here denying present liability, were 
merely sureties on the note for S. H. 
Dunlap, and were known by the officers of 
the plain^ff association to be such when it 
took the note, and the plaintiff association 
having had transferred to it the ten shares 
in the thirty-fifth series as collateral 
security, above referred to, these defend- 
ants are entitled to have the value of that 
stock deducted from, and credited upon, 
the face of the note, before there can be 
any recovery on the part of the plaintiff. 
It was also alleged that the several de- 
fendants did not know, and h^d no means 
of knowbg, the actual value of the col- 
lateral, but that the plaintiff had it in his 
possession and from its books could tell the 
value of the same. 

Originally, it was held, in this State, in 
Eupfert V8. Guttenberg Building Associa- 
tion and Hughes' Appeal, 80 Pa., 465 and 
471, that the payments made by a stock- 
holder in a building association on account 
of his stock should be credited to a loan 
due by him to the association. The doc- 
trine of those cases, however, as was said 
by Strong, J., in North American Build- 
ing Association vs. Sutton, 85 Pa., 468, 
'* was, perhaps, in advance of the general 
understanding,'' and it is, at this time, well 
settled that such is no longer the rule. 
The payment of dues on the stock does not, 
ipso factOj work an extinguishment of so 
much of the debt. The debtor may so 
apply it ; but the payment itself is not an 
application of the money to the reduction 
of the indebtedness. The debtor is not 
compelled to give up his stock whenever 
suit may be brought upon his obligation. 
Such would, however, be the necessity of 
his case if the law applied, against bis con- 
sent, the installment paid by him upon his 
stock to the discharge of his indebtedness 
for money borrowed. North American 
Building Association vs. Sutton, suvra. 
This is equally the rule when the stocK is 
assigned to the association ito collateral 
security. Economy Building Association 
V8. Hungerbuehler, 98 Pa., 258. The 
debto^can so apply it upon the indebtedness. 
Early & Lane's Appeal, 89 Pa., 411. 



And, if he does so at the inception. of the 
contract, he cannot thereafter successfully 
question it. York Trust, Real Estate and 
Deposit Company, Receiver, vs. Gallatin, 
186 Pa., 150. Or the association, by 
virtue of its assignment, may do so. 
Erthal vs. Glueck, 10 Sup., 402. 
But, if neither of them makes the appli- 
cation, strangers cannot compel it, for they 
stand upon an entirely different footing. 
Hence where the assignee for the benefit 
of creditors of a mortgagor, gave notice to 
the association not to apply the payments 
on stock to the mortgage debt, the pur- 
chaser of the real estate bound thereby 
could not compel the association to do so 
in order to reduce the mortgage. Spring 
Garden Association vs. Tradesmen^ Loan 
Association, 46 Pa., 498; Springville 8. 
F. & L. Association vs. Raber's Adminis- 
trators, 83 Leg. Int., 889. It has been 
lately said that in order to effectuate the 
application of payment on the stock to the 
debt, it requires an active appropriation by 
one or the other of the parties. If neither 
apply it to the debt, it is liable to the 
claims of the creditors of the debtor, and 
may be taken in execution to satisfy theno. 
There are only two parties to a building 
association contract who can appropriate 
stock dues to the mortgage debt, the bor- 
rower and the association. Strangers, 
whatever their equities may be, can re- 
quire nothing which the parties do not. A 
building association is not a mere stake- 
holder. A stockholder may not entangle 
himself with strangers and then ask the 
association to act as arbiter to work out the 
equities between the rival claimants to the 
stock. The law will not burden the associa- 
tion with the solution of outside matters 
involving disputed questions of law and fact. 
Lewin vs. Building and Loan Association, 
28 C. G. R., 55. The assignment of the 
stock as collateral was not a discharge of 
the loan to the extent of the installments 
paid. The declaration that it was given 
as collateral negatives this. Philadelphia 
Mercantile Loan Association vs. Moore, 47 
Pa., 238. Besides, no part of the bond, 
either principal or interest, was payable at 
the time when the assignment was made. 
The note in this case being joint and 
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several, the plaintiff can look to any of the 
makers for payment. The stock was held 
by S. H. Dunlap, and was assigned in the 
note to the association by him. It is true 
that, under some circumstances, the joint 
maker of a note can in equity show that he 
is but the surety, and that some one else 
upon the note is the real debtor, and has 
reaped the profits of the transaction, and 
under such circumstances the creditor can- 
not, with a knowledge of the relation of the 
parties, release the property of the real 
debtor, or do any other act to the injury 
of the surety. Holt vs. Bodey, 18 Pa., 
207. But even though this be the case, 
the surety may not have the right to make 
the creditor use collateral which he holds 
in his hands, if he does not wish so to do. 
That a creditor is not bound to apply his 
securities, or resort to the principal in the 
first instance, is a conceded result of the 
precedents and practice of courts of equity 
here and elsewhere. Geddis v$. Hawk, 1 
Wajtts, 280; McCarty vs. Gordon, 4 
Wharton, 321. The sureties, or any one 
of them, may pay the indebtedness due to 
the plaintiff, and if they have any equities 
in the collateral which has been assigned 
to the creditor, they can, by means of 
subrogation, maintain those equities, and 
they can at the same time ascertain and 
settle the equities respectively existing 
between each other. If they desire to 
enforce any equity which they may have 
to subrogation, they may notify the asso- 
ciation of their equity and of their intention 
to enforce it, and caution the association to 
do no act by which their security may be 
diminished. Hemperly v«. Tyson, 170 Pa., 
385; Taylor's Executors vs. Maris, 5 
Rawie, 51; Mcllvaine vs. Mutual Assur- 
ance Co., 93 Pa., 80. In this way no injury 
will be suffered by any one of the sureties, 
and the plaintiff will be saved the necessi- 
ties of settling their difficulties for them. 

There is, however, another ground upon 
which we think the affidavits of defense are 
entirely insufficient. Even though the de- 
fendants were entitled to a credit by reason 
of the stock being held as collateral, they 
have given no figures by means of which 
the court could ascertain the extent of the 
credit, and th« only allegation is, that they 



do not and have not the means of knowing 
its actual value, but the plaintiff has it in 
its possession and from its books can tell 
the value. In Lord vs. Ocean Bank, 20 
Pa., 384, it has been ruled by the Supreme 
Court that it is not a good defense to set 
out that the circumstances of the case 
were such that the defendant could not 
know with certainty whether he had an 
available defense or not. The defendant 
should have satisfied the court that he had 
made diligent efforts to inform himself and 
had failed through no fault on his part, 
and should have asked for further time ; 
or, if an inspection of books and papers in 
the possession or control of the plaintiff 
was necessary, and bad been -refused by 
the plaintiff, he should have asked for an 
indefinite suspension of the judgment until 
the inspection was allowed. There is no 
pretense in this case that the defendants 
ever tried to ascertain the value of the 
stock, or that they were ever refused any 
information concerning it that was required 
by them. 

From all the facts in the case, we have 
concluded that the affidavits of defense are 
insufficient in law, and we, therefore, 
direct judgment to be entered for the plain- 
tiff and against all of the above defendants 
for the sum of $2,000, with interest from 
March 1, 1900, making, in the whole, 
$2,130.00. 

Judgment for plaintiff. 



C. P. OP LANCASTER COUNTY. 
Michael H. Moore vs. H. H. Moore. 

Mortgage — Interest — Extension of time 
of payment — Appropriation of pay- 
ment. 

The unsupported oath of a mortgagor is not 
sufficient to prove an extenbion of time of pay- 
ment beyond the date stipulated in the instru- 
ment when opposed by the oath of the mort- 
gatree. 

Where a debtor owing more than one account 
to bis creditor, makes a payment without at the 
time stipulating ou which account it should be 
credited, the creditor may apply it to which- 
ever account he sees fit. 

November Term,1902. Ex. Doc. 

Rule to open judgment and stay writ. 

W. U. Henselj for rule. 

Harvey B. Lm^jt, contra. 
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October 18, 1902. Opinion by Lan- 
DIB, J. 

A portion of the facts which are the 
basis of the application for this rule are 
praccicallj undisputed, and these with such 
others as we find to be sufficiently estab- 
lished we will briefly rehearse. It is un- 
necessary to deal with anything which pre- 
ceded the giving of the judgment bond 
and the accompanying mortgage, except to 
say that the defendant was at the time of 
their execution the owner of the tract of 
land described in the mortgage containing 
182 acres, situated in Manor Township, 
this county, and upon which, after their 
entry, these obligations became a lien. It 
is of no importance how he was induced to 
purchase the real estate nor what negotia- 
tions attended the making of the loan. 
Sufficient is it that he was the owner, and 
as such executed the encumbrances. The 
date of these obligations is Ma^ch 30, 

1901, and the mortgage was at that time 
recorded. The accompanying bond, how- 
ever, was not entered until August 22, 

1902. The amount for which they were 
security was $14,600 with interest at five 
per cent, per annum, payable semiannually. 
According to the terms therein contained, 
this principal sum became due on April 1, 
1902, and the bond provided for a three 
per cent, collection clause. It is admitted 
that the money was not paid on April 1, 
1902, but on March 2, 1902, $500 was 
given to the plaintiff on account of the in- 
terest, and on July 5, 1902, a further sum 
of $800 was paid. Whether or not this 
latter amount was appropriated at the time 
of payment to the balance of interest does 
not clearly appear from the testimony. 
The defendant says : " I paid $300, and it 
would close the interest and part of the 
feed bill;" but he does not anywhere 
state that when he made the payment he 
communicated to the plaintiff that it was 
his intention that the balance of the in- 
terest should be paid by these moneys. 
On April 22, 1902, this execution was 
issued, and we are now asked to stay the 
writ because it issued improvidently. ' 

In order to maintain this contention the 
defendant asserts that about March 2, 
1902, he met Michael H. Moore and asked 



him whether he desired to have his money 
on April 1st succeeding, and stated that if 
he wanted it he could have it, or, that the 
defendant could pay $1000 on account and 
the interest; that Michael H. Moore re- 
plied to this that he did not want his 
principal, that he would like the defendant 
to keep it for another year, and he did not 
wish to have $1000 paid on account; that 
so far as the interest was concerned he 
could pay the interest and his feed bill 
when he sold his cattle or whenever it 
suited him ; that at the same time Michael 
H. Moore said if the defendent would keep 
the money he would furnish him with his 
feed at cost. In accordance with this 
agreement feed was furnished from time to 
time, the exact amount of which the de- 
fendant does not seem to know. An ac- 
count, however, is presented by the plain- 
tiff with dates and items aggregating 
$497.12, on which it is admitted the de- 
fendant paid $134. There was also 
$59.48 of this amount purchased after the 
$300 payment was made. Whether or 
not, however, there was any interest due 
upon the mortgage and judgment which 
should have been paid on April 1, 1902 
at the time of the issuing of the execution 
depends upon the application of the $800 
check which we have before mentioned, 
for there would not be, if, as the defend- 
ant states, this check was given in payment 
of the balance of interest and on account 
of the feed bill, and not as the plaintiflf has 
appropriated it on his feed bill alone. The 
plaintiff, however, denies . that he ever 
made any agrecfknent for an extension of 
the payment of the principal moneys until 
April 1, 1903, and he also denies that he 
agreed that the interest might be paid 
after April 1, 1902. On the contrary he 
says he expected it on that day and re 
peatedly asked for it. And he claims that 
the balance remaining due to him on ac- 
count of the interest is $225. Of course, 
this would depend, as we have stated, upon 
which indebtedness the application of the 
$300 check is made. There is some evi- 
dence that there was a meeting in Mr. 
Lutz's office between the defendant and 
his counsel and the plaintiff and his coun- 
sel and plaintiff's son after the execution 
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was issued. We do not think that any 
benefit can be derived by dwelling upon 
what took place at this meeting. It was 
an attempt to adjust the difficulties between 
the parties that was never consummated, 
and therefore it can have no weight in 
arriving at their respective rights. 

Taking, therefore, the main controversy, 
which is whether or not the time for the 
payment of the indebtedneps was extended 
by mutual agreement between the parties, 
we have the defendant testifying to one 
state of facts and the plaintiff directly stat- 
ing the contrary. In such a situation what 
are the principles of law which govern the 
case ? It must be remembered that the 
written obligation calls for the payment of 
$14,500 on April 1, 1902, with interest. 
To contradict this paper and extend the 
time of payment we have but the oath of 
the defendant. The unsupported oath of 
one of the parties to an instrument is not 
sufficient to defeat or change it when op- 
posed by the oath of the other party. 
Jones V9. Backus, 114 Pa., 120. It has 
also been held in numerous cases that a 
judgment by confession phould noc be 
opened nor evidence submitted to a jury 
unless the written instrument be overcome 
by testimony which, if believed, should 
move a chancellor to decree the note was 
void, or should be reformed because of 
forgery, fraud or mistake. And the un- 
supported testimony on oath of the defend- 
ant in such a judgment admitting the exe- 
cution of the instrument with a knowledge 
of its provisions, or even alleging fraud in 
the procurement and use of it, which is 
directly opposed by the testimony of the 
plaintiff, is insufficient to warrant the open- 
ing of the judgment. Oberly vs. Oberly, 
190 Pa., 841 ; Bausman vs. Kreider, 18 
L. L. R., 103 ; English's Appeal, 119 Pa., 
533; Phillips vs. Miley, 106 Pa., 636; 
Rieker vs. Derr and Vollrath, 16 L. L. R., 
59. To which might be added many other 
cases. It is, therefore, sufficiently clear 
that we have no power to extend the pay- 
ment of this judgment and mortgage to 
April 1, 1903, on the unsupported testi- 
mony of the defendant ; and that being so, 
the plaintiff had a right to issue execution 
for the principal of his debt. 



The only other question then is, whether 
or not all the interest has been paid. 
Under the law, the defendant, when he 
made the payment of the $300 check, 
could have appropriated it to the payment 
of the interest. In fact, on March 2d, 
when he paid the $500, he distinctly did 
so by marking upon bis check ^^ for interest 
on account of farm." Nothing appears 
upon the $300 check, and he himself, as 
we think we have already shown, has not 
testified that he, at the time of payment, 
made any such appropriation. That being 
so, the plaintiff, to whom there was due the 
interest on the mortgage and also the feed 
bill, had a right to apply it to whichever of 
the accounts he saw fit, and if he applied 
it to the feed bill, there having been no 
application of it by the defendant, he had 
a right to do so. 

This, therefore, seems to be the present 
position of the parties. If the plaintiff's 
feed account is correct, there was due to 
him, when the $300 check was paid, $3.64 
more than the aggregate of the $184 and 
the $300 check, and in that case there was 
no amount left for the payment of the 
$225 balance of interest. We are, there- 
fore, obliged to discharge this rule. 



JW^ Mi^^^ttuns* 



Bight of the Wicked to Burial. 

The common-law punishment of suicide 
by ignominious burial in the highway with 
a stake .driven through the body of the 
self* victim is well known. In Dwenger vs. 
Geary, 114 Ind., 106, the rule was laid 
down in respect to the burial of suicides in 
a cemetery belonging to a religious organ- 
ization. It was held that, as the rules and 
doctrines of the Catholic church prohibit 
the burial in the consecrated ground of a 
Catholic cemetery of a person who has 
committed suicide, an injunction will lie at 
the suit of the proper officers to restrain 
the holder of a lot in a Roman Catholic 
cemetery which had been consecrated for 
burial purposes pursuant to the custom of 
that denomination, from interring therein 
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the body of his son, who was not in com- 
munion with the church at the time of 
his death, by reason of his having died by 
his own hand. Some time ago the trustees 
and lot-owners in the Sweet Valley Ceme- 
tery near Wilkesbarre, Pa., sought to 
deny the right of burial to the body of 
Ralph J. White because he, while in the 
flesh, had led a wicked life, and hence it 
was believed that the bodies of the 
present inmates in the cemetery would be 
desecrated by White's interment there. 
White, it appears, had committed suicide 
after a conviction for murder. His sister, 
who owned a lot in the Sweet Valley, 
buried her brother therein, but other en- 
raged lot-owners dug the body up and 
threw it into the lake, giving no thought to 
the fact that the fishes might have objec- 
tions similar to their own. The body was 
subsequently recovered and buried in 
cement. Judge Dunham was next asked 
to grant a permanent injunction against 
further interference with the remains. In 
granting the injunction the judge said: 
" While we can understand the feeling of 
the defendants and others having friends 
buried in this cemetery, that they did not 
desire that the body of Ralph J. White 
should be buried in the same cemetery 
with their friends, yet it is one for which 
we have neither sympathy nor respect. 
The idea that grounds where the mortal 
portion of our friend is buried and where 
ic must remain until nature has succeeded 
in returning the clay of which those bodies 
are composed to its original dust can be 
desecrated by the body of any man, be he 
ever so depraved and wicked during his 
life, undergoing the same process of de- 
composition in the same graveyard, is a 
proposition so utterly without reason or 
sense to support it that it will not bear a 
moment's consideration." — Lawyer and 
Layman. 



Had a Spotless Record. — In a rural 
justice court in Georgia recently, says an 
Omaha contemporary, an old negro whose 
testimony had been questioned by a lawyer 
said in his own defense: "Jedg, I'm a 
good man. I been a-livin' 'round heah 



ten years. I ain't never been lynched, en 
de only boss I ever stoled th'owed me en 
broke my two legs." 



0. C. ADJUDICATIONS. 



On Wednesday, December 81, 1902, 
Judge Smith handed down adjudications 
in the following decedents' estates : 

Eliza Swalley, of Akron township. 

Catherine Diffenderfer, of Manheim 
township. 

Joshua Sourbeer, of West Hempfield. 

Joseph Brabson, of Little Britain. 

Henry Rodenhauser, of Columbia. 

Rebecca Sener, city. 

Margaret Daecher, city. 

Mercy M. Haines, of Fulton Twp. 

David L. Stoner, of Manheim township 
(amended). 

Henry C. Shirk, of Ephrata. 

Landelin Himmelsbach,city. 



STATISTICS OF NEW ORPHANS' 
COURT. 



During the year 1902, the first year of 
the existence of a separate Orphans' Court 
in Lancaster county, 365 adjudications 
have been filed by Judge Smith, and es- 
tates distributed amounting to $1,851,- 
562.57. In addition to this, auditors ap- 
pointed before tho Court was created dis- 
tributed$175,248.51, which passed through 
the hands of the Court. This, added to 
the estates distributed solely by the Court, 
makes a total distribution of $2,026,811. 08. 
This does not include the estate of Cath- 
arine Long, deceased, the largest estate, 
with one possible exception, ever settled in 
this county, but the settlement of which 
has not been completed. Judge Smith has 
also filed 47 opinions. The business of the 
Court has been practically finished up to 
date. 
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^ttperiar ^omt 



Silly ▼&. Burt. 

Magistrate^ B jurisdiction — Waiver of 
irregularity of service — Act of July P, 
1901, P. L., 6U. 

A defendant oanDot question the jurisdiction 
of a magistrate by reason of alleged improper 
service of the summons, after he has appealed 
to Court, entered a general appearance and a 
plea, and proceeded to trial upon the merits. 

Appeal of Arthur Burt, defendant, from 
the judgment of the Court of Common 
Pleas of Lancaster County on a verdict for 
the plaintiff. 

This was a suit for wages begun before 
a magistrate and appealed to court by the 
defendant. The trial resulted in a verdict 
for the plaintiff for $125. On judgment 
being entered thereon the defendant took 
this appeal, claiming that the magistrate's 
summons having been returned ^^ served on 
-defendant by leaving a true copy of the 
original summons with an adult member of 
his family," the service was insufficient 
under the Act of July 9, 1901, and 
assigned error as follows : 

*^The alderman, never having had juris- 
diction of the defendant in this case by 
reason of a bad process, which was not 
cured by appeal, and the judgment before 
the alderman being by default, it was error 
in the court to entertain the action.'* 

James M. Walker and E. Frank Eshle- 
man^ for appellaut. 

The want of jurisdiction may be shown 
as error in the Supreme Court, after the 
trial of an appeal in the Court of Common 
Pleas, where the question of jurisdiction 
was not raised. Thus it is ruled in Hill 
vs. Township, 129 Pa., 525. It is said in 
Bergman vs. Roberts, 61 Pa., 497, " that 
undoubtedly if the alderman had no juris- 
diction, the Common Pleas on appeal had 
not." And also in Collins vs. Collins, 37 



Pa., 887, " that the defendant's right to 
object to jurisdiction is not taken away by 
the agreement to go into a full settlement 
when brought before a justice by adverse 
process nor by trial in court on appeal." 
And in Diehm vs. Snell, 119 Pa., 316, 
** it is ruled that the want of jurisdiction 
may be objected to at any time. This is 
the law, whether it be want of jurisdiction 
as to matter or as to the person." 

In the Borough of Little Meadows, 25 
Pa., 256, "it was ruled that where the 
court did not have jurisdiction because a 
sufficient number of persons did not invoke 
the court, and the matter was heard below, 
the court above would notice the want of 
jurisdiction." 

In the case before us the judgment of 
the alderman was a judgment by default, 
for the defendant did not appear and thus 
give the alderman jurisdiction. There was 
no jurisdiction in the alderman here, be- 
cause the service was in violation of the Act 
of July 9, 1901, P. L., 614, which pro- 
vides that service shall be by "handing" a 
true and *' attested " copy to defendant. 
The last clause of this act declares the act 
shall be an " exclusive system of service." 
Where the judgment is by default the 
exact method pointed out by the act must 
be pursued. Lacock vs. White, 19 Pa., 
495. 

B. F. Davis, for appellee. 

The service of the alderman's summons 
on the defendant by leaving a true copy of 
the original summons at his dwelling house 
with an adult member of his family was 
sufficient. 

If the defendant thought not, he should 
have raised the question by certiorari. 

Lycoming Fire Ins. Co. vs. Stoors, 97 
Pa., 354. 

After taking an appeal, entering a gen- 
eral appearance, pleading non assumpsit 
and going to trial on the merits, he can not 
now raise the question. 

Meyers vs. Stauffer, 22 W. N. C.,412. 

Evans vs. Duncan, 4 Watts, 24. 

Lycoming Fire Ins. Co. vs. Stoors, 97 
Pa.,' 354. 

The alderman had jurisdiction of the 
subject matter of this suit, as it was 
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brought to recover wages of manual labor 
due upon an executed contract. 

Fennel! vs. GuflFey, 155 Pa., 88. 

" When the Court has jurisdiction of the 
subject matter and is onlj restricted from 
entertaining the individual case by some 
circumstances peculiar to itself, the objec- 
tion to jurisdiction may be waived." 

Putney vs. Collins, 8 Grant, 72. 

December 18, 1902. Pbr Curiam. 

The only question raised by this appeal 
is the alleged want of jurisdiction on the 
part of the justice of the peace to hear the 
case, arising from the fact that the sum- 
mons was not properly served. 

The 16th Section of the Act of July 
9th, A. D. 1901, P. L., 614, requires that 
^^ Writs issued by any magistrate, justice 
of the peace or alderman, shall be served 
in the county wherein they are issued by 
the constable or other officer therein to 
whom given for service in the same manner 
and with like effect as similar writs are 
served by the sheriff, when directed to 
him by the proper court," etc. The first 
section provides *' That the writ of sum- 
mons, etc., may be served by the sheriff of 
the county wherein it is issued, upon an 
individual defendant or garnishee, in any 
one of the following methods: (b) By 
handing a true and attested copy thereof 
to an adult member of his family at his 
dwelling-house." 

The summons in this case was returned 
as endorsed: "Served on defendant by 
leaving a true copy of the original sum- 
mons at his dwelling-house, with an adult 
member of his family." It is, of course, 
well for a public officer serving a summons 
to make his return correspond precisely 
with the requirements of the Act of As- 
sembly. Whether or not his summons was 
properly served need not now be definitely 
determined. It may be said, however, 
that it is difficult to see how the officer 
could have left the copy with an adult 
member of the family, without handing it 
to him or her. We think, however, with- 
out pursuing this subject, the appellant 
had waived any irregularity, if it existed, 
in the officer's return of service of the 
summons. 



1. In taking an appeal. " Section 4 of 
the Act of March '20, 1810, 5 Sm. L., 
161, provides that on appeal from a jus- 
tice's judgment, the case shall be decided 
on its facts and merits only, and no de- 
ficiency of form or substance in the record 
or proceedings returned, nor any mistake 
in the form or name of the action, shall 
prejudice either party." 10 P. & L. Dig. 
of Dec. 17, 553. See also Swain vb. 
Brady, 19 Pa. Super. Ct., 459. The 
alleged irregularity appearing upon the 
face of the record, the appellant's remedy 
was by certiorari. He waived the irregu- 
larity by the appeal. 

2. After the appeal was .entered an 
appearance and a plea and proceeded to 
trial upon the merits. This was also a 
waiver of the irregularity complained of, 
and by it he is bound. Judgment affirmed. 



j^amntan Sh»S"{»w. 



C. p. OP LANCASTER COUNTY. 
Norton vs. Schmidt. 

Magistrates — Irregular service of sum- 
mons — Waiver of by appeal. 

Where a defendant has duly appealed to 
Court from the judgment of a magistrate, a 
general appearance being entered by his coun- 
sel, and judgment has been entered for the 
plaintiff by the Court after service of a state- 
ment on the defendant under the rules of Court>, 
the Court will not open or strike off said judg. 
ment because the original service of the sum- 
mons was not in accordance with the require- 
ments of the Act of July 9, 1901. 

August Term, 1902. No. 22. Ex. 
Doc. 

Rule to strike off or open judgment and 
set aside execution. 

B. Frank Eshleman and H. Frank 
Eshleman^ for rule. 

A. H. Powden^ contra. 

December 20, 1902. Opinion by Lan- 
Dis, J. 

This case^ we think, requires little dis- 
cussion. It appears that suit was begun 
before an alderman to recover the amount 
of an admittedly genuine promissory note 
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held by the plaintiff against both the de- 
fendants. Judgment was entered by the 
magistrate for the plaintiff for $124.72, 
and an appeal was then taken by Mary 
Schmidt, for herself and Otto Schmidt. 
That appeal was entered in this court to 
April Term, 1902, No. 88. Plaintiff's 
statement was thereupon filed and served, 
in accordance with the rules of court, on 
Mary Schmidt individually, and upon Otto 
Schmidt, by leaviug a true attested and 
additional copy thereof at his residence 
with his wife, and, upon motion, we then 
entered the -judgment against both the 
defendants, which is now the cause of com- 
plaint. 

The only question raised by counsel is, 
that the original service made by the con- 
stable upon the defendants was, under the 
Act of 1901, P. L., 614, incorrect. But 
this makes no difference, at this stage of 
the proceedings. The defendants, after 
the service of the writ, appealed. A gen- 
eral appearance was entered for them by 
counsel, and, even if the service was mani- 
festly wanting in form, the defects therein 
were thus waived. The Superior Court 
has just passed upon this identical question 
in the case of Silley vs. Burt, an appeal 
from this court, which is not yet reported. 
[See preceding case.] The petition which 
is now presented by the same Mary Schmidt, 
for herself and her husband, Otto Schmidt, 
shows no merit. The rule must, for this 
reason, be discharged. 

Rule discharged. 



C. P. OF LANCASTER COUNTY. 

Anna Elizabeth Wolf vs. Yeager's 
Executors. 

Suit for services — Quantum meruit and 
indebitatus assumpsit — Evidence — 
Will. 

Where a plaintifif in a suit against a decedent's 
estate on an alleged contract declared on and 
specifically set forth, to pay a fixed sum for 
certain services, the will of the decedent con- 
tainiog a revoked legacy to claimant is not 
admissible in evidence in support of the claim, 
nor is it permissible for the jury to ascertain the 
value of the services on the basis of a quantum 
neruU, 

February Term, 1901. No. 9. 



Role for new trial. 

ff. Frank Eshleman, for rule. 

Coyle ^ Keller J contra. 

December 28, 1901. Opinion by Lan- 
Dis, J. 

The causes of complaint alleged by the 
plaintiff in this case as reasons for a new 
trial may be grouped under two heads : 
First, those which assert that the will of 
Christian Yeager should have been ad* 
mitted by the Court for the purpose of 
giving the jury the value of the services 
alleged to have been performed by the 
plaintiff; and second, those holding that 
the Court should have permitted the jury 
to ascertain the value of any services per- 
formed on the basis of a quantum meruit^ 
instead of confining them to the contract 
alleged in the plaintiff's statement. 

It is somewhat of a new principle — and 
there has been no authority produced here 
to sustain it — that the mere fact that a 
testator has given a bequest in his will, 
which he subsequently revokes, is evidence 
to fix the compensation in a suit in which 
the disappointed legatee makes a claim 
against the estate. An examination of the 
testator's will shows no reference to any 
claim due by him to the plaintiff, let alone 
one which he is by the legacy endeavoring 
to pay. If there had been money due to 
the plaintiff for services rendered, the 
legacy, unrevoked, would certainly not 
have prevented her from recovering the 
amount due for such services, and the con- 
verse of the proposition is equally true, 
that the will itself had no effect upon the 
claim, and could not, in any wise, on a 
quantum meruit^ be used to fix the value 
of the alleged services. These reasons 
must, therefore, be held of no avail. 

But the plaintiff, in her statement, dis- 
tinctly states that the testator, on June 
19, 1899, employed her **and bargained 
and agreed with her, Anna Elizabeth 
Wolf, that, from that day thenceforward to 
the day of his death, if the same occur not 
over a year or thereabouts hence, the said 
plaintiff should board him and furnish him 
all and every of the special victuals, soups 
and other delicacies that his aged and 
weakened condition would render neces- 
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sary ; should mend and keep in repair, at 
all times, his clothing ; should take charge 
of his room, rendering all services necessary 
in and about cleaning the said room, mak- 
ing and undressing the bed; should pre- 
pare for him such medicines and home 
remedies as were necessary and as were 
prescribed by physicians ; should nurse 
him and look after his wants, including 
both dressing and undressing him when 
necessary, and when, by reason of the 
weakness and infirmity, he was unable to 
do so himself ; should relieve him of his 
frequent fits of exhaustion by reason of the 
coughing which his malady brought upon 
him, and also should assist him in his 
business affairs, such as receiving and re- 
ceipting for rents which divers people 
brought to him, and other matters of busi- 
ness ; and generally should exercise such 
care, nursing and giving assistance to him 
in every capacity in which he needed the 
same ; and that, in consideration of so 
doing, she, the said plaintiff, would be well 

Eaid for the same, and that she should 
ave one thousand dollars therefor, and 
more besides;" and to this bargain she 
agreed and forthwith entered upon the 
afbresaid duties; that, on the twenty- 
third day of June, 1900, the plaintiff's 
mother died, and it was agreed by the tes- 
tator that the plaintiff should be relieved 
from further service to the testator and 
move to the home of her own father, who 
was dangerously ill at the time. She, 
therefore, claimed that the sum of one 
thousand dollars was justly due and owing 
to her by the defendants. Upon the trial 
of the case it was proved, on her behalf, 
that the bargain was that if she would stay 
and take care of the testator, she should 
have one thousand dollars and the furni- 
ture which he had in the house when ho 
died ; but if she did not stay until he 
died, she was to have the one thousand 
dollars only, but not the furniture. The 
plaintiff called six witnesses, all of whom 
testified to a greater or less extent concern- 
cerning this express contract. Not a wit- 
ness, however, testified on a quantum 
meruit as to what the serviced were worth, 
nor was any offer made on behalf of the 
plaintiff for any such purpose. It has 



been held, in Kelly vs. Foster, 2 Binney, 
4, that where the plaintiff has declared 
upon an indebitatus assumpsit and quan- 
turn meruit^ evidence can be introduced of 
a contract to pay a specific sum, and a re- 
covery can be had for the same, and 
Tilghman, C. J., there said: "The only 
objection to this general manner of declar- 
ing is, that the defendant may be taken by 
surprise. But with proper caution he 
never can ; for he may demand of the 
plaintiff to specify the nature of the evi- 
dence he means to offer, and until this is 
done the court will not suffer the plaintiff 
to bring on the trial." In a case like 
this, however, the same remedy cannot be 
applied. The plaintiff here specifically 
sets forth his contract. He states that 
these are the grounds upon which he rests 
his case. They are the same as if con- 
tained in a bill of particulars. He must 
prove them ; for upon these he must rely, 
and these alone. The contract proven by 
the plaintiff was an alternative one. If 
she left before old Mr. Yeager died, she 
was to have one thousand dollars. If she 
remained, she was also to have the furni- 
ture. She left, and claims the one thousand 
dollars. If she failed to prove her con- 
tract because the defendants presented a 
different one which the jury believed, she 
cannot, nevertheleps, under the pleadings, 
recover on a quantum meruit. " Allega- 
tions and proofs roust still correspond. 
The wise and reasonable requirement that 
a plaintiff must correctly and accurately 
set forth the material grounds of his com- 
plaint, has with us withstood the reforming 
hand of the modern pleader, and the de- 
fendant yet knows that he need answer 
only what is charged against him." Wilk- 
inson Mfg. Co. vs. Welde, 196 Pa., 508. 
This case is not like one in which a 
promise is made to lea\e the whole of the 
estate, or a tract of land, or something 
which, in its nature, must be uncertain. 
Here, according to the plaintiff's story, 
the compensation was fixed at a certain 
money value. Such a contract is perfectly 
legal and one which the parties could have 
entered into if they saw fit. The services 
were not to be paid what they were worth, 
either according to an agreement or in 
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porsoanee of the law, and we, therefore, 
bad nothing to do with the variety of views 
which a jury might place upon them. The 
plaintiff was entitled to one thousand dol- 
lars, if her story was helieved. Unfortun- 
ately for her, it was not. 

The defendants, on their part, set up 
another contract, which they alleged had 
been fulfilled in all respects, and the ques- 
tion fairly submitted to the jury was, 
whether or not the contract alleged by the 
plaintiff was the true one, or whether the 
defendants had asserted and proven the 
true agreement. The jury having found 
for the defendants upon this material ques- 
tion of fact, we cannot see what right this 
eoart has to interfere and set aside a find- 
ing that was, at least, fairly debatable. 
This is not a case of manifest injustice. It 
was only a dispute relating to a contract 
between parties, and the cases, therefore, 
which are cited by counsel for plaintiff on 
this head seem to us to have no application. 
The additional examination given by us to 
the case since the trial has convinced us 
that no error was there committed, and we, 
accordingly, are obliged to discharge this 
rule. 

Kule discharged. 



Qr^hunf ^omt 



O. C. OP LANCASTER COUNTY. 
Estate of John Fendrick, dec'd. 

Executor^ 9 liabilities — Interest — Rent — 
Attending audit. 

Where do account was filed until five years 
after a decedent's death, and the estate was in 
the hands of an auditor for nearly three years 
longer, the executors should he surcharged with 
interest on the purchase. money for real eotate 
told three years after the decedent's death up 
to the time of the filing of the auditor's report. 
Under existing rates of interest, the principal 
being more than $20,000, the interest surcharged 
sbomd be at the rate of four and a half per cent. 

The executors heing authorized to sell the 
real estate, hut having themselven occupied a 
large and expensive property for nearly three 
yetrs until its sale to one of the heirs, under 
the assumption that there was no market for 
wch a property, without trying to rent or sell 
itf they should be surcharged a small rental up 
to the time of its sale, taking inta consideration 



the relations of the parties and the advantages 
of having the property properly cared for. 
Under such circumstances it would be establish- 
ing a dangerous precedent to entirely relieve 
the executors from the payment of rent. 

Executors are not entitled to an allowance 
for attending an audit, this being covered by 
their commissions. 

April Term, 1902. No. 35. 

Exceptions to report of John W . Appel^ 
auditor. 

II. M. Norths for executor's exceptions. 

W. U. Hensel and E. D. North, for 
heir^s exceptions. 

September 8, 1902. Opinion by Smith, 
P. J. 

John Fendrich died testate December 
18, 1894. Five years later, to the day, 
the executors of his will presented an 
account to the court for confirmation nisi. 
An auditor was appointed November 21, 
1900, to paes on exceptions and distribute. 
The audit dragged wearily along until May 
16, 1902. The auditor filed his report on 
the 7tb of June following. William H. 
Fendrich, a son, and William H. Moore, 
a son-in law, the executors, took possession 
of the "mansion house." With Mrs. 
Moore, a daughter and the wife of one of 
the executors, they occupied this property 
from the time of the death of the testator 
until March 27, 1897, when it was sold to 
Mrs. Moore for twenty-one thousand 
dollars. By the conditions of the sale 
she was to pay the purchase-money in 
three equal installments, on May 1, 1897, 
November 1, 1897, and April 1, 1898, 
a mortgage to be given by her to secure 
two-thirds of the purchase- money — all but 
the amount of the first installment. 

None of the purchase-money has been 
paid. No mortgage has, been given. A 
deed has been executed and delivered to 
the vendee. 

The auditor surcharged the accountants 
with interest on this purchase- money from 
May 1, 1897, about the time of the sale, 
to November 11, 1899, the date of the 
filing of the account. If the accountants 
had charged themselves with interest for 
this time they would have done all that 
could then have been expected of them ; 
for to that time only had interest accrued. 
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Two years, six months and twenty-seven 
days have elapsed between then and the 
date of the filing of the auditor's report. 

If the conditions of sale had been en- 
forced at least two-thirds of the purchase- 
monej would be drawing interest. Surely 
no one will contend that interest should 
not have been collected on the mortgage. 

We recognize the fact that all parties in 
interest, excepting the infant grandson, 
were entirely satisfied, and possibly were 
reaping some advantages by reason of their 
arrangement. But this harmony of inter- 
ests will not be allowed to operate to the 
prejudice of the grandson. The most con- 
venient way to equalize the conditions and 
prevent an inequitable discrimination, is 
for the executors to continue to pay James 
William Henry interest. We, therefore, 
add to the auditor's surcharge in his favor 
three hundred and forty-nine dollars and 
eighty-six cents, which is one-eighth of the 
interest at four and one- half per cent, on 
the twenty one thousand dollars and on 
three thousand one hundred and fifty dol- 
lars, the price of another property bought 
at the same time by Mrs. Moore, from 
November 11, 1899, the time to which 
the auditor computed the interest, to June 
7, 1902, the date of the filing of his report. 
Knowing that five per cent, is a better 
interest than many are getting in this com- 
munity, and taking into consideration the 
state tax, we feel that four and one-half 
per cent, is fair to both sides. We are 
not able to find reason or authority for 
refusing this interest. As to the three 
thousand one hundred and fifty dollars, the 
facts are not exactly the same, but our 
conclusions are. The only difference is 
that this money was actually paid to the 
executors. If they mixed and used it with 
their private funds, or even had it lying 
idle in bank all this time, they are re- 
sponsible for interest. If they had paid it 
to the guardian of Henry, or had invested 
all of the purchase-money, this feature of 
the case probably would have been elim- 
inated. 

In Tollock's Estate, 4 W. N. C, 182, 
the Court below dismissed the exceptions 
and decreed that the accountant was prop- 
erly charged with interest from April 5, 



1872, the time of the filing of the account, 
until July 27, 1873, the time of the dis- 
tribution. As in this case, the accountant 
had charged himself with an uncollected 
security. Like this case also, " the inter- 
est which is claimed does not appear upon 
the face of the account, but accrued after 
it had been filed. It was, therefore, not 
necessarily involved in the settlement of 
this, but belonged more properly to a sub- 
sequent account." In Hoopes vs. Brinton, 
8 Watts, 73, it was decided that an ac- 
countant is not chargeable with interest 
pending the opinion of the Court, but was 
chargeable from the time of settling the 
account until the filing of the auditor's re- 
port. ** Executors were chargeable with 
interest on so much of the balance decreed 
to be in their hands on the settlement of a 
former account, as was not required to 
meet contingencies, though the amount was 
deposited in bank and there remained." 
"Executors and administrators are gener- 
ally bound to pay interest on the money 
which they keep for a considerable time 
after the expiration of one year from the 
decedent's death." Bile's Appeal, 24 Pa. 
St., 335; Brinton's Estate, 10 Pa. St., 
408 ; Merrick's Estate, 1 Ashmead, 305 ; 
Sharp's Estate, 5 Lancaster Law Re- 
view, 176 ; Estate of Daniel Wilvert, 6 
Dauphin County Reporter, 16 1. 

The auditor finds that '* The executors 
did assume to collect the rents and account 
for them as executors;" also that "all 
parties in interest have agreed that all 
questions pertaining to the matter of rents 
shall be disposed of in this proceeding." 

That the executors ought not to be 
charged any rent for the use and enjoy- 
ment of the " mansion house " is supported 
by an argument more specious than con- 
vincing. The learned auditor says : " When 
John Fendrich died, the executors found 
themselves with this large and expensive 
property on their hands. They could not 
rent it, for the demand for such a property 
in a place of the size of Columbia was very 
limited. ... It would have been a detri- 
ment to the property to let it stand idle. 
It needed to be kept up in order that it 
might be made salable. It was better 
occupied. Under these circumstances, Mr. 
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and Mrs. Moore and William H. Fendrich 
li?ed on the premises. . . . There is no 
evidence of the rental value of such prop- 
erty in Columbia. There was no arrange- 
ment made as to paying rent. On the 
other hand, all the parties in interest, ex 
cepting the guardian of James William 
Henry, agreed that the parties named 
should occupy it without rent, as it was 
best to have the property occupied. Con- 
sidering all these circumstances, the auditor 
is of the opinion that this should not be 
sustained." 

The executors were authorized to sell 
the real estate, and it was their duty to do 
that. If they chose to assume the re- 
sponsibility of caring for and managing it, 
or by the consent of all the interested 
parties undertook to act as their agents, it 
was entirely outside of their duties as ex- 
ecQtors. A careful reading of the notes of 
audit discloses no testimony that any at- 
tempt was made to rent the "^ mansion 
house." If they did not want to rent and 
did not offer it for rent, it would be diffi- 
cult to discover if there was a demand for 
such a property in Columbia or not. The 
auditor's conclusion that ^' they could not 
rent it," is clearly the result of an opinion 
expressed by one of the executors. " There 
was no arrangement as to paying rent." 
There should have been. " All were sat- 
isfied except the guardian of Henry." He 
is yet the one to be satisfied. It mani- 
festly was not their intention to rent to 
strangers, neither do we see any reason 
why they should have looked for other 
tenants. No one better could have been 
found than those who did occupy the prop- 
erty. It 18 to be regretted that they did 
not agree upon a rental to be paid by 
them which would have been fair to Henry 
and satisfactory to his guardian. It would 
be establishing a most dangerous precedent 
to entirely relieve these executors from the 
payment of rent. The temptation to en- 
joy a home as a care-taker and profit by 
occupying it might tend to warp the judg- 
ment and dull the perception as to the ad- 
vantageous seasons for marketing proper- 
ties. Taking into consideration the char- 
acter of the property, the price at which it 
sold, the relations of the interested parties. 



the advantages of having it properly cared 
for, and the absence of positive evidence 
as to its rental value, we will fix four hun- 
dred dollars a year as the rent to be paid. 
This is less than two per cent, of its value 
as fixed by a public sale, and the only evi- 
dence we have from which to estimate a 
rental value. The executors, therefore, 
are surcharged for the use of James Wil- 
liam Henry with one-eighth of this rent 
for two years, from April, 1895, to April, 
1897, or one hundred dollars. 

The exception to the allowance of 
seventy-five dollars for attending the audit 
is sustained. Their commissions compen- 
sated them for this and their other services 
as executors. 

To the share awarded to the guardian of 
James William Henry, therefore, must be 
added the surcharges, to wit : four hun- 
dred and forty-nine dollars and eighty-six 
cents, and three-seventeenths of seventy- 
five dollars, the amount allowed executors 
for attending audit, or thirteen dollars and 
twenty-four cents, aggregating four hun- 
dred and sixty-three dollars and ten cents, 
making the total award to W. A. Alex- 
ander, guardian of James William Henry, 
six thousand three hundred and four dollars 
and eighty-one cents. After deducting 
the costs of this proceeding, the balance of 
the compensation to accountants for attend- 
ing audit is awarded in equal shares to 
William H. Fendrich and Annie F. Moore. 

All the exceptions filed by the executors 
are dismissed, and those filed by W. A. 
Alexander, guardian of James William 
Henry, are sustained. 



O. C. OF LANCASTER COUNTY. 
•Estate of TJrias Oarpenter. 

Advayicemevt9 — Dower, 

The children of an intestate who have been 
advanced in his life time are not required to 
bring their advancements into hotchpot for the 
benefit of the widow. 

August Term, 1902. No. 1. 

Exceptions to adjudication. 

W. U. Henselj for estate. 

Appel ^ Appel and Coyle ^ Keller ^ for 
exceptions. 
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December 15, 1902. 
Smith, P. J, 



Opinion by 



The exceptions filed to the adjudications 
in this estate are three in number, but are 
all comprehended in the first, viz : ** The 
Court erred in adding the advancements 
made to Frances Hess, viz., $1,842.06, to 
the balance of personal estate before mak- 
ing distribution to Harriet Carpenter, the 
widow." The distribution in this estate 
was made by agreement of all the counsel 
in interest, and inadvertently the advance- 
ments made to Frances Hess, a daughter, 
were treated as a debt owing to the estate 
before the distribution for the widowr. It 
is well settled, and is agreed by all parties 
in interest, that this is not the law. 

** The children of an intestate who have 
been advanced in his lifetime are not re- 
quired to bring their advancements into 
hotchpot for the benefit of the widow." 

Miller's Estate, 2 Brewster, 855. 

Murray's Estate, 2 Pearsons, 473. 

The exceptions, therefore, are sustained 
and the distribution is corrected, and it is 
now ordered and decreed that the distribu- 
tion be made as follows : 



Popular Election of Judges. 
The belief that the people can be trusted 
to elect judges as well as other officers, 
though it has been dominant in the organi- 
zation of most of the State governments in 
this country, has never been universally 
accepted. Persons who have a tendency 
to see defects more readily than excellen- 
cies, and those who are least inclined to 
trust in the common people, are very prone 
to regard the popular election of judges as 
a sad mistake. But this all depends on 
the fitness of the people for self-govern- 
ment. It may be, indeed, that the voters 
of a State might be intelligent enough to 
make a fair success in the election of ad- 
ministrative officers, and yet not intelligent 
enough to choose good judges ; but when 
the people reach a grade of intelligence 



high enough, no system of choosing judges 
can be so good as that of their election bj 
popular vote. Some significant facts were 
presented on this subject in the recent 
election in the State of New York. In 
several instances candidates of the domi- 
nant party for judicial positions were de- 
feated. It is not the province of this 
journal, and it certainly is not the intent, 
or wish, to pass judgment on the merits of 
the respective candidates, or to intimate 
that the judges defeated were not the 
equals or superiors of those who were 
elected. The matter is referred to only as 
a strong indication of a purpose on the part 
of the voters to choose their judges with- 
out much regard to politics. In that light 
and to that extent their action is encour- 
aging to those who believe in the policy of 
an elective judiciary. There is abundant 
reason for trusting the people of this coun- 
try to choose their own judges. The re- 
sult is not always ideal, but it is certainly 
not often bad. It is safe to say that there 
has been no such dissatisfaction with the 
results of judicial elections in recent years 
as there has been in England over what 
the leading journals of that country have 
denounced as judicial scandals in the ap- 
pointment to the bench of purely political 
barristers and the relatives of cabinet 
ministers or political partisans, without re- 
gard to their legal experience or judicial 
qualifications. — Ca%e and Comment. 

0. C. ADJUDICATIONS. 

The following adjudications of decedents' 
estates have been filed by Judge Smith on 
January 5th : 

Michael Zahm, of city. 

Caroline Kemper, of Warwick. 

Henry R. Bair, of Earl township. 

Mary A. Smith, of city. 

On January 8th : 

John S. Fenstermacher, of Manor town- 
ship. 



Digitized by 



Google 



LAI9GAST£R LA.W REVIEW. 



78 



Lancaster Law Review. 



Vol. XX.] MONDAY, J Al^. 19,1903. fNo. 10. 

^ttperiar (^omt 

Henihey'B Estate (Herr's Appeal) No. 2. 
Legacies — When payable out of real 
estate. 

Where a testatrix bequeaths her personal 
property to her husband, and then, after be 
queatbing certain pecuniary legacies, empowers 
him to sell her real estate whenever he may 
prefer to do so and take the income of the pro- 
ceeds for life instead, the principal to go to her 
heirs, said legacies are payable out of the real 
estate. 

Since, under the will, the husband and the 
heirs take only what they would have taken 
under the intestate law, the pecuniary legacies 
were the sole necessity for making the will and 
the legatees became the primary beneficiaries. 

Appeal of J. Haldeman Herr for him. 
self and as administrator d. b. n. c. t. a., 
from the decree of the Orphans' Court of 
Lancaster County dismissing exceptions to 
the auditor's report and confirming the 
same. 

The auditor, John A. Coyle, Esq., de- 
cided that certain pecuniary legacies were 
payable out of the real estate, it having 
previously been decided that said legacies 
should not be deducted from the personal 
property which had been bequeathed to 
the husband of the testatrix (see 17 Law 
Revibw, 73, and 19 Law Review, 17). 
The Court below. Smith, P. J., sustained 
the findings of the auditor and dismissed the 
exceptions filed (see 19 Law Review, 
265). The appellants then took this ap- 
peal, assigning for error this action of the 
Court. 

H. M. Norths Appel ^ Appel and 
John H, Fry^ for appellant. 

1. In ascertaining the intention of the 
testator the words must be read accoifiing 
to their plain and ordinary meaning. 

Howe's Appeal, 126 Pa., 233. 

2. The question is not what the testator 
meant, but what is the meaning of his 
words. 

Bank v%. Hartman, 8 Sup. Ct., 171. 



Hancock's Appeal, 112 Pa., 532. 
Stevens Est., 164 Pa., 214. 
Bruckman's Est., 195 Pa., 363. 

3. If two clauses in a will are absolutely 
repugnant the latter must prevail, even to 
the exclusion of the former. 

Hart V9. Stoyer, 164 Pa., 523. 

4. Personal estate is the primary and 
prima facie the exclusive fund for the 
payment of debts and legacies. 

Crone's App., 103 Pa., 571. 
Duvall's Est., 146 Pa., 184. 
Bennett's Est., 148 Pa., 139. 

5. Where there are no debts a specific 
legacy will not abate to pay general lega- 
cies when the personalty is inadequate. 

McMahon's Est., 132 Pa., 175. 

6. In case of a deficiency of the per 
sonal estate all pecuniary legacies abate 
pro rata^ unless a clear intent to the con- 
trary appear on the face of the will ; the 
party claiming priority must establish such 
intent aflSrmatively. 

Lin'nard's Est., 8 W. N. C, 77. 
Gray's Est., 87 Leg. Int., 283-293. 

7. The personal estate is the primary 
fund for the payment of debts and lega- 
cies, and where the real estate is specific- 
ally devised it cannot be resorted to for 
the payment of legacies in case of a de- 
ficiency of the general estate. 

Bennett's Est., 148 Pa., 141. 
Sloan's App., 168 Pa., 422. 
Gallagher's App., 48 Pa., 121. 

8. The legacies of $1,000 to Freddy C. 
Righter, $1,000 to Wilmer H. Righter, 
and $1,000 to the Methodist Episcopal 
Church are general pecuniary legacies. 

Elizabeth Hershey Est., 200 Pa., 562. 

9. The bequest of the proceeds of the 
sale of the real estate to the heirs of Eliza- 
beth Hershey is a specific legacy. 

Brown's Est., 1 Amer. L. Reg. (Ry.), 
126, which holds that a devise of the pro- 
ceeds of the sale of real estate is a devise 
of the real estate itself. 

10. A testator may, as between legatees 
and devisees, constitute his real estate a 
fund (even a primary fund) for the pay- 
ment of debts and legacies. But this 
must be by express words or manifest in- 
tention apparent in his will, which is not 
here the case. 
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Crone's A pp., 103 Pa., 571. 
Root's Est., 10 Dis. Rep., 712. 

11. Elizabeth B. Hershey, the testatrix, 
died without leaving suflScient personal 
estate available for the payment of the 
general legatees, and the general legatees 
therefore are adeemed wholly, unless there 
is something more than the mere gift of 
the bequest to denote an intention that 
they should be paid out of the land or the 
proceeds of the sale thereof. 

Duvairs Est., 146 Pa., 184. 

12. There are in Elizabeth B. Hershey's 
will no express words charging the general 
pecuniary legacies on the real estate or the 
real estate fund. 

13. Where there is a blending of the 
real and personal estates in a residuary 
clause it has been held that there is a man- 
ifest intention, and the legacies are charged 
on the land. 

Gallagher's Est., 48 Pa., 168. 

Sloan's App., 168 Pa., 422. 

In Clery's App., '35 Pa., 57, Thomp- 
son, J., held that even the word residue 
did not necessarily mean after the pay- 
ment of legacies. In this case it meant 
residue after the payment of debts and 
funeral expenses. 

14. A bequest of " the net amount re- 
ceived from the sale of my real estate, 
after the death of my husband, shall be 
divided among my lawful heirs " is not 
equivalent to a devise of the residue of her 
estate, does not constitute a blending of the 
real and personal estate, and is not suffi- 
cient manifest intention to charge the gen- 
eral pecuniary legacies upon the real 
estate or the real estate fund. 

15. The " net amount received from the 
sale of my real estate, after the death of 
my husband," means the proceeds of said 
sale, less costs and expenses occasioned by 
the sale, and cannot be construed to mean 
what is left after the payment of debts and 
legacies, as in the case of the word 
" residue." 

Century Dictionary, Vol. V., page 8975. 
"Net" does not mean "Residue." 
Words are to be taken in their plain and 
ordinary meaning. 

Howe's Appeal, 126 Pa., 233. 
Ephraim Hershey, as husband, enjoying 



only a life estate in the real estate, and 
as executor entrusted with the power of 
sale of it, is nowhere authorized to part 
with the principal fund realized from said 
sale. 

E. 2>. North, Wm. B. Given and Al- 
fred C. Brunner, for appellee. 

A will should be construed so as to har- 
monize the whole instrument. 

McDevitt's Appeal, 113 Pa., 103. 

All surrounding circumstances should be 
considered. 

Postlethwaite's Appeal, 68 Pa., 479. 

Markley's Appeal, 132 Pa., 354. 

The decedent had a warm affection for 
her step-grandsons, but hardly knew her 
"lawful heirs." She knew that her real 
estate was sufficient to pay all the legacies 
and leave something for her heirs. 

The main purpose of the testator is not 
to be overborne by ambiguous modifying 
directions. 

Sheetz's Appeal, 82 Pa., 217. 

The word " net " in the will is evidently 
used in an untechnical way as the equiva- 
lent of " residue " or " remainder." 

The rule that an intention to exempt the 
personalty from pecuniary legacies must 
be clearly expressed no longer prevails. 
It is sufficient if it appear by necessary 
implication. 

Eavenson's Appeal, 84 Pa., 172. 

Dickerman vs. Eddinger, 168 Pa., 240. 

Nathan's Estate, 4 Dist. Rep., 149. 

Cleary's Appeal, 35 Pa., 54. 

Gilbert's Appeal, 85 Pa., 347. 

Sharp's Estate, 7 Pa. Sup., 372. 

McFait's Appeal, 8 Pa., 298. 

Walters' Appeal, 197 Pa., 555. 

McCarn vs. McCarn, 1 Cent. Rep., 726. 

McLenn's Estate, 26 Pitts. Leg. Jour., 
81. 

Mclntyre vs. Stewart, 29 Pitts. Leg. 
Jour., 405. 

Linnard's Estate, 24 W. N. C, 492. 

Jacobs' Estate, 140 Pa., 268. 

Soan's Appeal, 2 Del. Co. Rep., 484. 

Eraser vs. Trusteed U. P. Church, 124 
N. Y., 279. 

Charging a legacy on land works its 
conversion into personalty. 

Kemp's Estate, 2 Woodword, 428. 
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Where a testator imperatively directs 
land to be sold, a mere postponement of 
the time of sale does not prevent a conver- 
sion being worked. 

Bright's Appeal, 100 Pa., 602. 

Where the omission or insertion of words 
has left wrongly expressed the testator's 
intention they may be omitted or inserted 
in construing the will. 

McKeehan vs. Wilson, 53 Pa., 74. 

Hellerman's Appeal, 115 Pa., 120. 

Walker vs. Atmore, 30 W. N. C, 515. 

The intent of the testator as gathered 
from the four corners of the will governs 
the construction. 

Taylor vs. Watson, 35 Md., 519. 

Woelper's Appeal, 126 Pa., 562. 

Redding vs. Rice, 171 Pa., 306. 

Davis vs. Crandall, (N. Y.), 2 Cent. 
Rep., 146. 

The testator's intention that the legacies 
should be paid out of the real estate is 
here evident. Interest on a legacy runs 
from time when due or payable, although 
fund not yet converted. 

Koons' Appeal, 113 Pa., 621. 

Page's Appeal, 71 Pa., 402. 

December 13, 1902. Opinion by Wil- 
liam W. Porter, J. 

This appeal requires us to pass upon the 
interpretation put upon certain provisions 
of the will of Elizabeth B. Hershey by the 
Orphans' Court. We have before us an 
elaborate report by an auditor and a com- 
prehensive opinion from the Court below 
in confirmation thereof. These leave little 
to be said. 

By the first clause of the will the whole 
personal estate was given to the decedent's 
husband, to the exclusion of the three pe- 
cuniary legacies given by the second and 
third items of the will to two step-grand- 
sons and to the Episcopal church of Colum- 
bia. See Hershey 's Estate, 200 Pa., 562. 
The last clause of the will is as follows : 
"And lastly. I appoint my beloved hus- 
band, Ephraim Uershey, to be the ' execu- 
tor' of this my last will and testament, and 
I also empower him to sell my real estate 
and execute a title for the same at any 
time he may think advisable to do so, in 
preference to living in it or renting the 



property during bis natural life, and I 
direct him to invest the proceeds he may 
receive from the sale of the same in safe 
c6rporation bonds and mortgages on real 
estate, or other safe interest-bearing securi- 
ties he may approve of, and I bequeath the 
interest or income of the investment re- 
ceived from the sale of my real estate (if 
sold) to my husband during his natural 
life, but the net amount received from the 
sale of my real estate, after the death of 
my husband, shall be divided among my 
lawful heirs, and after the death of my 
husband, as ^ executor ' of my estate, I 
appoint and empower my nephew, J. Hal- 
derman Herr, if he shall be living, to take 
charge of my real estate, if not sold, and if 
sold by my husband during his lifetime, 
then to take charge of the securities re- 
ceived and held by him for the sale of my 
real estate, and distribute the same, as 
directed above, among my lawful heirs, 
allowing him for attending to the duties of 
the same five hupdred dollars ($500) of 
the same assets for carrying out the provi- 
sions of this my last will and testament." 

The question raised is whether, the per- 
sonal estate being gone, the money legacies 
above mentioned shall come out of the 
proceeds of the sale of the real estate. If 
the intention of the testatrix be clear, tech- 
nical rules of construction must give way. 
Within the four corners of the will is found 
conclusive proof of intention that the lega- 
cies should be paid out of the real estate, 
the proceeds of the sale of which are now 
in court for distribution. 

Primarily, money legacies are payable 
out of personalty ; but under this will, by 
expression, the personalty is withdrawn as 
a fund from the burden of paying the leg- 
acies. This the Supreme Court has held 
(supra) in terms. There was but one 
other fund to pay the legacies, namely, the 
proceeds of the sale of the real estate. 

The terms of the will the husband took 
exactly that to which he would have been 
entitled under the intestate law; that is, 
the personalty absolutely and the real 
estate for life. The lawful heirs in case 
of intestasy would have taken the real 
estate on the husband's death. The sole 
necessity for making a will, therefore. 
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would seeiD to be the giving of the pecuni- 
ary legacies. The pecuniary legatees be- 
come, in this respect, the primary benefici- 
aries indicated nominatim. The clauses 
giving the legacies were not formal but 
directory. The legacies were intended to 
be paid. 

Given that the gift absolute of the per- 
sonalty to the husband withdrew that fund 
from the legacies, and given the intention 
that the legacies should be paid, the result 
is that the legacies must, and were intended 
to, come out of the realty or its proceeds. 
It is a familiar principle that legacies may 
be made a charge upon land or its proceeds 
without direct expression, provided the 
testator's intention so to charge is manifest. 
See Clery's Appeal, 35 Pa., 64. To go 
further in the discussion seems to be un- 
necessary. 

The decree is affirmed. 



gammon Sh»S"^»ti\ 



C. p. OF LANCASTER COUNTY. 

Elam arofTs Tmat Estate. 

Compensation of trustees — Wheii allowed 
for out of principal. 

For services rendered by way of oollecting 
and paying over the income, the compensation 
of a trustee is a fit charge upon the increase of 
the estate and is properly deducted from it, but 
the labor, care and responsibility pertaining to 
the conservation of the capital itself are prop- 
erly charged upon it and deducted from it in 
addition to the com mission on the income when 
the trust expires or the particular trustee's re- 
lation to it ends, where the trust was particu- 
larly troublesome and annoying, involving ex- 
traordinai y services. 

Exceptions to report of Chas. R. Kline^ 
auditor. , 

Owen P. Bricker^ for exceptions of last 
trustee. 

Appel ^ Appel and M. G. Schaeffer^ 
for exceptions of former trustees. 

March 30, 1901. Opinion by Landis, J. 

Under the will of Abraham Groff, de- 
ceased, the one equal sixth of his estate 
was bequeathed for the use of his son 



Elam, aud the testator further provided: 
" Should my executor think it provident to 
pay over Elam's share to him when my 
executor is ready to settle up, then he 
shall have the right to do so ; but, if Elam 
has not reformed and become a sober, in- 
dustrious man, then my executor shall pre- 
sent his petition to the Court of Common 
Pleas of said Lancaster County, asking for 
the appointment of a trustee to bold £lam*s 
net share of my estate during the lifetime 
of my son Elam, and such trustee shall 
annually pay over the net interest of the 
trust fund (after deducting taxes) to my 
son Elam, and, at Elam's death, said trus- 
tee shall pay over the net trust fund to 
Elam's child or children. Should such 
trustee prefer investing the trust fund in 
real estate, he shall have the power to do 
so in the same manner as above stated for 
the trustee of my son Samuel, in all re- 
spects Elam's trustee shall have the same 
authority and be under the same restric- 
tions, and, after Elam's death, handle such 
real estate the same and in the same man- 
ner as directed for Samuel's trustee." As 
Elam did not reform, in accordance with 
the above directions, the exacutor, on May 
7, 1887, presented his petition to this 
Court, praying for the appointment of a 
trustee, and the Court thereupon appointed 
Martin Sheaffer to act in that capacity. 
The auditor has found that, at the begin- 
ning of the trust, there came into his 
hands, as trustee, the sum of $5,108.05. 
Of this amount there was expended by 
him, under the terms of testator's will, for 
the purchase of a house, and certain re- 
pairs to render it habitable, the sum of 
$1,556.23, leaving as the corpus of the 
trust fund for investment the sum of $8,- 
551.82. On March 21, 1896, he filed his 
trust account, and, on April 20, 1896, it 
was confirmed wm, and it afterwards be- 
came absolutely confirmed. This account 
showed a balance of $3,801.82, a lessen- 
ing of the above mentioned corpus to the 
extent of $250. That result was produced 
by deducting from the corpus, as stated in 
the account, *^ Accountant's commissions 
on personalty, $250." On May 2, 1896, 
Martin Sheaffer was discharged and John 
Grabill was appointed in his stead. John 



Digitized by V^OOQlC 



LANCASTER LAW REVIEW. 



77 



Grabill died on Ocliober 2, 1899, amd his 
administrators filed an account, which was 
confirmed niii December 18, 1899, show- 
ing a balance in their hands of $3,088.44. 
The additional depletion of the corpus was 
produced b^ a charge of full commissions 
on both principal and income, amounting 
to $189.85. J. W. G. Hershey was then 
appointed as succeeding trustee, and, on 
his behalf, exceptions were filed to this 
last mentioned account. An auditor was 
appointed to pass upon these exceptions, 
and he reported a surcharge of $100, and 
fixed the corpus at $8,188.44. To this 
report exceptions have been fiied, both on 
behalf of the new trustee and also of his 
predecessors, and these exceptions are now 
before the Court for disposition. 

It is unnecessary to consider, in detail, 
all of the exceptions taken. The second 
and third, filed on behalf of the present 
trustee, raise all the questions which we 
deem it of importance to the parties to con- 
sider. The second is : " The auditor erred 
in not surcharging the accountants with the 
difference of the corpus of the trust fund 
originally $8,551.82 (now $8,188.44 ac- 
counted for), viz., $868.88, and the third 
reads: "The auditor erred in allowing 
commissions of the accountants to be de- 
dacted from the corpus of the trust fund." 

In Hosier's Estate, 161 Pa., 467, it is 
held that, " in the case of a continuous 
trust, the trustee, except in extraordinary 
circumstances, or when the instrument by 
which the trust is created so indicates, can- 
not diminish the fund which is to create 
the income during the life of the trust. 
For services rendered by way of collecting 
and paying over the income, the compensa> 
tion is a fit charge upon the increase and 
is properly deducted from it ; but the labor, 
care and responsibility percaining to the 
conservation of the capital itself are prop- 
erly charged on it, and are to be deducted 
from it when the trust expires, or the par- 
ticular trustee's relation to it ends." But 
there may be circumstances of an unusual 
and extraordinary character, which will 
require a departure from the general rule. 
Tbouron's Estate, 182 Pa., 126. And 
where a trustee has faithfully performed 
his duties for a number of years in a con- 



tinuous trust and then dies, or is discharged 
for good cause, either he or his represen- 
tatives are entitled to reasonable commis- 
sions on the corpus of the estate. Lloyd's 
Estate, 28 C. C. R., 267. 

The auditor has found that Martin 
Sheaffer, the first trustee, bad paid out to, 
and for the benefit of, the cestui que trust 
and his family, the whole of the income 
received by him, and it was also stated, 
upon the argument, that in addition he ex- 
pended, for their benefit, the commission 
credited in his account, to which objection 
is now made. He, therefore, actually re- 
ceived, for his own benefit, no compensa- 
tion, either upon the principal or income, 
for his services to the estate. It has been 
also found that the trust was exceedingly 
troublesome and a continual annoyance to 
the trustee, and that the usual commission 
on the income was not sufficient to compen- 
sate him for his services. This being so, 
the auditor had the right to make a special 
allowance for extraordinary services in the 
conservation of the principal, as well as 
the income, and if the decrease made by 
the first trustee was reasonable, that 
amount should have been allowed and he 
should have surcharged the deduction 
made from the corpus for the estate of the 
last trustee, because he only acted for a 
period of three years, and, so far as we are 
advised, performed no more than ordinary 
services. This would seem to us to be 
more consiftent, and upon this basis t.ie 
accountants' commission on the income 
would be $24.76, and the amount with 
which they should be surcharged, as com- 
mission claimed upon the corpus, would be 
$186.09. We accordingly fix the balance 
in their hands, which represents the corpus 
of the trust fund, at $3,248.58, and sus- 
tain the exceptions to the auditor's report 
to this extent. This case should be con- 
sidered as a precedent only for such cases 
as are identical in their facts, for we recog- 
nize in it a stretching of the rule to its full 
limits ; but we feel that, by such a dispo- 
sition, substantial justice will he done. 

The auditor's report, as thus modified, 
is now absolutely confirmed. 

Auditor's report, as modified, absolutely 
confirmed. 
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C. p. OP LANCASTER COUNTY. 

8« n. Eichenberg vs. Wayne Cooper, deft., 
and M. G. Schaeffer, assignee garnishee. 

Assignment — Exemption — Appraise- 
ment of. 

An aPBifiDor for the benefit of creditors who 
has reserved his tSCO exemption must claim and 
have appravFed *for himself specific property and 
retains no title to piopcrty not so specifically 
appraised. 

The appraisers can not appraise as part of the 
assignor's $3(0 exemption a certain stAted 
amount of money •* out of the proceeds arising 
from the sale of personal property in the hands 
of the assignee or any other assets that may 
come into his hands." and such appraisement 
will not be held to entitle the assignor to the 
amount specified out of certain book accounts 
due ii4m. 

February Term, 1901. No. 14. 

Rule to quash attachment ad lev. deh. 

Coyle ^ Keller^ for rule. 

H. Frank E^hlemnn^ contra. 

March 30, 1 901 . Opinion by Landis, J. 

On January 2G. 1901, M. G. Schaeffer, 
as garnishee in these proceedings, pre- 
sented his petition to this Court, ^n which 
he set forth that, on January 14,1901, 
Wayne H. Cooper, the defendant, had 
executed to him an assignment, for the 
benefit of creditors, which assignment had 
been duly recorded in the Recorder's oflSce 
in Lancaster county on the same day, and 
that he, the petitioner, accepted the said 
trust and gave bond which was approved 
by this Court; that, on January 22, 1901, 
the plaintiff issued the above attachment 
ad. lev. deb.^ and that, in pursuance of 
said writ, the sheriff of Lancaster county 
attached all the goods of Wayne H. Cooper 
in the possession and custody of the 
petitioner as his assignee, whereby he is 
prevented from*carrying out the duties of 
the trust imposed upon him. 

In the said deed of assignment, the 
defendant claimed the benefit of his $300 
exemption, and in pursuance of said claim, 
there was appraised to him various articles 
of personal property to the amount of 
$104.4/), and appended to the appraise 
ment, the appraisers inserted the following: 
'* The balance of the $800 reserved in the 
deed of assignment, to wit, the sum of 
$195.55, the assignor, Wayne H. Cooper, 



asks to be appraised to him out of the pro- 
ceeds arising from the sale of personal 
property in the hands of the assignee, or 
out of any other assets ¥^hich may come 
into his hands, and we, therefore, so ap- 
praise to him the sum of $195.65." The 
plaintiff contends that this is a sufficient 
appraisement and setting aside of $195.55 
to the assignor, and that, therefore, by 
virtue of the attachment, the assignee is 
bound to pay over to him that amonnt of 
the properly of the assigned estate. 

It appears that, in the general inventory, 
there was due to the defendant, and trans- 
ferred by reason of the deed of assign- 
ment, three book acconnts, namely : Harry 
T. Coler, Scranton, Pa., cigars, $150.00 ; 
L. E. West, Rock Island, Illinois, cigars, 
$27.00; balance due by S. R. Moss, $95.00; 
all of which claims are admitted to be 
collectible. Treating these book accounts 
as cash, the plaintiff is of opinion that no 
formal appraisement was necessary, and 
that, therefore, the lien of his attachment 
is sufficient to bind them in the bands of 
the garnishee. If, however, book accounts 
were money, as he seems to think, the 
abundance would soon, I am afraid, sadly 
derange the circulating medium. 

The many citations presented by the 
learned counsel for the plaintiff undoubt- 
edly contain a true statement of the rights 
of an assignor to claim his exemption out 
of the assigned estate, when reserved in 
the deed of assignment, and to have it 
duly appraised to him in such property as 
he shall elect to retain. Equally true is it 
that a creditor holding a waiver judgment 
has a right to issue an attachment execu- 
tion thereon, and, by this means, secure, 
on account of the execution, such moneys 
as may be due by the assignee to the as- 
signor. But none of these principles are 
now involved. Here, certain of the prop- 
erty was appraised in specie. To these 
articles the assignor obtained absolute 
property rights. But the appraisers could 
not appraise to him the balance out of the 
proceeds arising from a sale, and, in so 
doing, they went beyond the scope of their 
duty. Such an appraisement was abso- 
lutely void and unenforceable. The as- 
signor must claim and have set aside for 
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himself specific property. Chilcoat's Ap- 
peal, 101 Pa., 22; Sheaffer's Appeal, 101 
Pa., 45. 

In McFarland's Estate, 16 Sup., 152, 
an assignor assigned all his property, real 
and personal, reserving his $300 exemp- 
tion, and he claimed and had assigned to 
him property to the amount of $61.50. 
At the time of the assignment he had an 
interest in a judgment and also in a note. 
He transferred this interest to certain 
parties, who, upon a distribution of the 
fund raised by a sale of the real estate, 
claimed $180.27 on account of it. The 
auditor disallowed the claim, and his re- 
port was absolutely confirmed by the Court 
below. Bice, P. J., in delivering the 
opinion of the Superior Court, says : " Such 
reservation entitles the assignor to retain 
and have set apart to him any of the as- 
signed property or money being the pro- 
ceeds thereof (when real estate is involved), 
to the amount of $300. His right of selec- 
tion is not confined to any particular de- 
scription of property, and his right to the 
property, when selected, is as perfect as if 
it bad been specially excepted out of the 
assignment. * * * But none of the cases 
are authority for the proposition that it is 
not incumbent on him to make the selec- 
tion of the property he will retain. * * * 
The McFarland note and the assignor's 
interest in the McFarland judgment were 
personal assets, but these were not included 
in the appraisement, and there is no evi- 
dence that the assignor asked to have them 
included. Not only so, but there is no 
evidence that he has ever indicated in any 
way that he desired to have them set apart 
to him as part of his exemption. * * * 
The right to the exemption is a personal 
privilege, and did not pass by operation of 
l4w." The decree was, therefore, af- 
firmed. 

It would be profitless to go into a 
further discussion of this case. Except 
that here there is an attachment execution, 
*hile in McFarland's Estate it was the 
voluntary act of the assignor, the cases are 
exactly similar. What was so well said 
^y the learned Judge delivering the 
opinion of the appellate court has equal 
application here, and that decision rules 



this case. In accordance therewith, we 
are compelled to make this rule absolute. 
Bule made absolute. 



I<?fr«^ Misf^^ttans. 



Missouri Bucolics. 
A Missouri farmer, whose hog had been 
killed by a train, and who imagined him- 
self to be something of a poet, wrote these 
lines to the company's claim agent for a 
settlement : 

My razorback strolled down your ti*ack 

A week ago to-day ; 
Your 29 came down the line 

And Hnuffed bis ligbt away. 

You can't blame me — tbe bog, you see, 
Slipped tbrougb a catHe gate ; 

So kindly pen a check for ten, 
The debt to liquidate. 

He was rather surprised a few days later 
to receive the following: 

Old 29 came down the line 

And killed your hog, we know ; 

But razorbacks on railroad tracks 
Quite often meet ^ ith woe. 

Therefore, my friend, we cannot send 
The check for which you pine. 

Just plant the dead ; place o'er his head : 
** Here lies a fooHhh swiue.'* 



" Gentlemen," said a judge, addressing 
the jury m a recent Irish case reported in 
Law Notes^^*" you have heard the evidence. 
The indictment says the prisoner was ar- 
rested for stealing a pig. The offense 
seems to be becoming a common one. The 
time has come when it must be put a stop 
to; otherwise, gentlemen, none of you will 
be safe." 



OPINIONS BY LOCAL COURTS. 

On Saturday, January 17, 1903, Judge 
Landis handed down the following opin- 
ions : 

J. Irvin Smith vs. Joim L. Miller; cer- 
tiorari. Exceptions sustained and pro- 
ceedings set aside. 

J. Irvin Smith vs, John L. Miller; cer- 
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tiorari. Exceptions sustained and pro 
oeedings set aside. 

A. E. Sellers vs, Ephraim Shue. Rule 
for a new trial discharged. 

Herman Kratzenstein & Co. vs. B. & C. 
S. Spangler. Rule for a new trial dis- 
charged. 

Grove Locher vs, John W. Hienaenz. 
Rule for a new trial discharged. 

Henry E. Brown vs. C. (/. Kirk. Rule 
for a new trial discharged. 

Walter J. Arnold vs. Ira W. Arnold. 
Exceptions to auditor's report dismissed 
and auditor's report confirmed. 

George A. Rumsey, Jr., vs. P. B. Shaw. 
Rule for a new trial discharged. 

Caroline Kannenberg vs. Kannenberg 
& Schulz. Rule to open judgment, etc., 
made absolute. 

John S. Heise vs. Louisa McCauley, 
administratrix of Elizabeth Fisher, de- 
ceased, et al. Bill in equity dismissed. 

Louisa McCauley vs. Martha Bomberger. 
Case stated. Judgment for plaintiff for 
$1428. 

Commonwealth Building and Loan As- 
sociation of Lebanon, Pa., vs. John B. 
Stroh. Rule on sheriff to pay attorney's 
commissions made absolute. 

Ephrata Water Company vs. Borough 
of Ephrata. Rule for a new trial dis- 
charged. 

John B. Rider vs. James Duffy et al. 
Appeal from taxation of costs sustained 
and re-taxing ordered. 

I. L. Detwiler & Son vs. S. U. Eichen- 
berg. Rule for judgment for want of a 
sufficient affidavit of defense discharged. 

Mary C. Stevenson vs. Howard Rohrer. 
Bill in equity dismissed. 

W. H. Danby & Co. vs. Penn Iron 
Company, Limited. Rule for judgment 
for want of a sufficient affidavit of defense 
discharged. 

Mary E. Eberly, administratrix of Adam 
J. Eberly, deceassd, vs. Aaron R. Shirk. 
Case stated. Judgment entered for cred- 
itors. 

Mary E. Eberly, administratrix of Adam 
J. Eberly, deceased, vs. Esaias Billingfelt. 
Rule for vacation of sheriff's sale and an- 
nulment of sheriff's deed discharged. 

Levi Sensenig, now to the use of D. H. 



Sensenig, vs. City of Lancaster. Role to 
strike off judgment of non-suit discharged. 

Mrs. Lizzie A. Stoner vs. John Eris- 
man. Rule to amemd plaintiff's statemeDt 
discharged. 

A. R. Witroer vs. Evaline H. Fry. 
Case stated. Judgment for defendant. 

People's Trust, Savings and Deposit 
Company vs. Aaron S. Holman, defendant, 
et al. Attachment. Judgment for plaintiff. 

In re road in East Hempfield township. 
Exceptions to report of viewers sustained 
and report set aside. 

Commonwealth of Pennsylvania vs. J. 
H. Seifert. Rule for new trial made ab- 
solute. 



Martin H. Miller vs. Jacob 
Rule for a new trial refused. 



Beach. 



0. C. ADJUDICATION. 

On Thursday, Jan. 15, 1908, Judge 
Smith handed down an adjudication in the 
estates of Sarah A. and Andrew W. Baer, 
late of Lancaster City. 



Book Notice. 

Practice and Procedure in Pennsyl- 
vania. By Albert D. Wilson, Esq., of 
the Philadelphia Bar. Published by 
Rees, Welsh & Co., Philadelphia. Price, 
$8.76. 

This is an enlarged edition, brought 
down to date, of the very neatly gotten up 
and convenient little book of annotations 
on the Procedure Act of 1887 and its sup- 
plements by the same author, published in 
1895. Some prior legislation affecting 
practice has also been added. Since 1887 
matters of practice, which had rested mainly 
on judicial precedent well established, have 
been so radically changed by Acts of As- 
sembly that a book of this kind, where all 
this legislation and such decisions as have 
been made thereon have been clearly and 
concisely brought together, with proper 
headlines for easy reference, is indispensa- 
ble to the profession. We have no ad- 
verse criticism to make of this book, and 
think it should be in the oflBce of every 
practicing lawyer. 
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Snader, Receiver, vs. Bomberger. 

Insolvent Live Stock Insurance Compan- 
ies — Defenses to receivers^ assessments 
— Settlement — Set-off — Evidence — 
Act of May 11, 1881, P. L., 20. 

AssessmeDts authorized by the Coart after 
the appointmeDt of a receiver of a Mutual Id- 
Burauce Company are concluRive both as to 
their necessity and amount and cannot be ques- 
tioned in either respect in suits to collect them 
from policy-holders. The only defenses open in 
such a suit are those personal to the defendant 
himself, and evidence is not admissible to show 
that the assessment was excessive and included 
extravagant expenditures and debts not prop- 
erly chargeable to the policies in force during 
the period designated. 

An offer to prove settlement with an agent 
of the company, without showing the agent's 
authority to bind the company, is not admissible. 

A former assessment paid by the defendant 
cannot be set off against the receiver's assess- 
ment. 

The withdrawal of a policy holder from the 
company does not release him from liability for 
losses incurred during the life of his policy. 

The defendant cannot complain on appeal of 
the admission in evidence of his applications for 
his live stock insurance policies because copies 
thereof had not been attached to the policies, as 
required by the Act of May 11, 1881, where at 
the trial be based his objection on the ground 
that they had been returned and canceled and 
did not state with precision that his objection 
was based on the provisions of said Act. 

Appeal of Henry Bomberger, defendant, 
from the judgment of the Court of Common 
Pleas of Lancaster County, on a verdict 
for the plaintiff, A. W. Snader, receiver 
of the Lancaster County Mutual Live Stock 
Insurance Company, for $97.64. 

The verdict represented the amount of 
an assessment ordered by the Court on all 
policies assessable from June 1, 1893, to 
December 29, 1894, when the Attorney- 
General suggested to the Court the insol- 
vency of the company and the receiver was 
appointed. 

The defendant alleged that on January 



8, 1894, he had surrendered his policy, 
had it canceled and paid the company what 
he owed it. 

On the trial before Livingston, P. J., 
the Court refused the following offers of 
evidence by the defendant : 

" Defendant offers to show by Allan A. 
Herr, the witness, that he, defendant, paid 
said witness, as agent of the said company, 
on January 8, 1894, the sum of $67.21 in 
settlement of any claims the company had 
against him, and upon which settlement the 
policies were cancelled. This, also, for the 
purpose and having said sum of $67.21 
allowed as a set-oflf against the receiver's 
assessment covering the same time." (8d 
assignment.) 

" Defendant proposes to prove by this 
witness, these policies were delivered to 
him, and that he mailed them to the com- 
pany, to the secretary, the policies here in 
suit cancelled." (4th assignment.) 

The Court below overruled the following 
questions and offers on the cross-examina- 
tion of A. W. Snader, Esq., the plaintiflF: 
" Q. Will you please tell us whether any 
of these debts, upon which you have made 
assessment against the defendant here, were 
in existence prior to the execution or de- 
livery to him of any of the policies which 
you issued to him ?" (5th assignment.) 

" The defendant now offers to show by 
A. W. Snader, Esq. (plaintiff receiver), 
that the debts to pay which the assessments 
in suit were levied, were contracted by the 
said Lancaster County Mutual Live Stock 
Insurance Company before the defendant 
became a member of said company, and 
before any policy was issued to him ; that 
at the time the suit in hand was brought 
against defendant, in April, 1896, before 
W. B. Bushong, Esq., Justice of the Peace, 
and the time the appeal was entered in 
Court, viz.: May 14, 1896, no statement 
was among the records of the Court upon 
which the assessment was based, and the 
paper now on file as a statement upon 
which decree was based and made, was 
entered and 61ed October 29, 1900, long 
after this suit was brought." (6th assign- 
ment.) 
* " The defendant offers to prove by the 
witness that the expenses for the year 
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1894 of the Lancaster County Mutual Live 
Stock Insurance Company, upon which 
assessment in suit is brought, occurred 
subsequent to the cancelling of defendant's 
policies, to wit: January 1,1894, and that 
said expenses are excessive." (7th assign- 
ment.) 

" Q. In making the assessment which 
you did against Mr. Bomberger, the de- 
fendant, did you allow him any credit for 
the assessment he paid January 8, 1894, 
or did you charge any of the parties against 
whom you made assessments any similar 
assessment?" (8th assignment.) 

The defendant now offers to prove by 
the witness that nearly all losses for which 
the assessments were made in suit, oc- 
curred after the defendant's policies had 
been cancelled by the Lancaster County 
Mutual Live Stock Insurance Company, to 
wit, January 1, 1894, as shown by the 
books of the company, on pages marked 
J. B. L. No. 1 and J. B. L. No. 2, re- 
ferred to by the witness. (13th assign- 
ment.) 

The Court disallowed the following 
questions asked the defendant on direct 
examination: 

'' Q. At the time you gave Allan Herr 
$67.21, did you surrender all the insurance 
policies of the Lancaster County Mutual 
Live Stock Company to him with this 
check ?" (9th assignment.) 

" Q. Now, I will ask the witness whether 
or not he paid to Allan A. Herr, for the 
Lancaster County Mutual Live Stock In- 
surance Company, on January 8, 1894, at 
or about that time, the sum of $67.21, and 
surrendered all the policies of the com- 
pany." (10th assignment.) 

The Court, under objection and excep- 
tion, admitted the following offer of evi- 
dence by the plaintiff: 

" Plaintiff offers in evidence six applica- 
tions for insurance, signed by Henry Bom- 
berger, being Nos. 1361, 1406, 1562, 
1730, 1766 and 1969. Copies of these 
have been filed with the statements. These 
applications were signed by Henry Bom- 
berger for insurance in this company, on 
which policies have been issued, and the 
assessments in this suit have been made." 

(^Objected to by defendant for the reason 



they have been returned and cancelled by 
the company,) (11th assignment.) 

The Court refused the defendant's third 
point, which was as follows: "The plain- 
tiff's statement does not have attached to it 
a copy of the order and decree of the 
Court, upon which it is purported the re- 
ceiver plaintiff was authorized to levy the 
assessment upon which it is founded, nor 
does it make particular reference to the 
record of the Court and does not show any 
losses that accrued during the existence of 
the defendant's policies, and as there is no 
proof of time of losses, the verdict should 
be in favor of the defendant." (I2th 
assignment.) 

The Court charged the jury inter alia 
as follows : 

" The gentlemen have given us points here 
to answer, and, without reading them, those 
of the defendant are refused, and we direct 
the jury to find a verdict in favor of the 
plaintiff for the amount of the assessment, 
$75.14 with interest from the 22nd day of 
April, 1896, $22.50, and your verdict will 
be $97.64. If we have made a mistake 
the Supreme Court will correct us. That 
is all we need say to you." (1st assign- 
ment.) 

" Now, you have heard it said, that, when 
this assessment was made, if it was made 
while the policy was alive, that when the 
assessment was made by the Court, and 
that could not be changed. As I have 
said, this man lias filed no affidavit of de- 
fense, so that portion of the argument does 
not enter in the case at all. There was no 
such thing here. He himself says that he 
had policies of insurance, and he says he 
I gave them to Mr. Herr. Mr. Herr told 
i you, on the stand here, that he was not 
j authorized agent of this company, not a 
I member of it, so it would not be a legal 
' return, unless it was shown that this com- 
pany received it. There was no proper 
return. If it was received at all from Mr. 
Herr, it was after the time of this assess- 
ment, and, therefore, it would amount to 
nothing until the assessment was paid." 
(2nd assignment.) 

Verdict for plaintiff for $97.64 and 
judgment thereon. Defendant then ap- 
pealed, assigning error as above. 
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B, F. Davis and T. B. Holahan^ for 
appellant. 

The appellant had settled with the com- 
pany, surrendered his policy, and ceased 
to be a member a year before the company 
was adjudged insolvent, and he should be 
allowed to credit against this assessment 
the amount he then paid. It was not just 
to assess him for losses of the company 
accruing after his policy was cancelled. 

Nor should he be assessed for losses 
prior to his membership. 

People's Fire Ins. Co. vs, Hartshorne & 
Co.,90Pa., 465. 

Alkers, Receiver vh. Hite, 94 Pa., 894. 

Matter vs. Lichtenwalner, 6 Pa. Super- 
ior Ct., 575. 

Wood vs. Standard Mut. Live Stock 
Ins. Co., 154 Pa., 157. 

Snyder vs. Groff, 8 Dist. Rep., 291. 

Columbia Ins. Co. vs. Bucklev, 19 Pa., 
293. 

Koehler vs. Beeber, 122 Pa., 291. 

Fire Ins. Co, vs. Boggs, 172 Pa., 91. 

While in such a case the order of the 
Court 18 conclusive upon the validity and 
the amount of the assessment, it does not 
touch the liability of the defendant to pay, 
nor conclude him as to defenses upon in- 
dividual ground. 

Fire Insurance Company vs. Boggs, 172 
Pa., 91. 

Hoffman vs. Whelan, 160 Pa., 94. 

The applications not being attached to 
the notices were not admissible in evidence 
under the Act of May 11, 1881, P. L., 20. 

Ins. Co. vs. Dunham, 117 Pa., 460. 

Mahon vs. Ins. Co., 144 Pa., 409. 

The twelfth assignment is supported by 
the decision of Judge Brubaker in Snader, 
Receiver, t;«. Baker, 16 Law Review, 102. 

W. ff. Roland^ for appellee. 

Judge Livingston, of the Lancaster 
County Court, made also a contrary de- 
cision from that of Judge Brubaker of the 
same Court cited by appellant, in the case 
of Snader, Receiver, vs. Hurst, 15 Law 
Review, 33, which latter case the appel- 
lant did not cite- 

Jndge Livingston's opinion is sustained 
by the authorities, but Judge Brubaker's 
is not. 



When a person becomes a member of a 
Mutual Insurance Company he is bound to 
pay the assessments for losses and ex- 
penses, and cannot be heard to say that be 
is not liable for assessments, nor can he set 
up parol statements made to him by a rep- 
resentative of the company. 

Schofield vs. Hayes, 17 Superior Ct. 
Rep., 110. 

Assessments levied by the Court, after 
the appointment of a Receiver of a Mutual 
Insurance Company, are conclusive both as 
to their necessity and amount and cannot 
be questioned in either respect in a collat- 
eral proceeding to recover the same from a 
policy holder, whose duty it is to pay the 
company the proportionate share of losses 
up to the time of his withdrawal, 

Stockley vs. Riebenack, 12 Superior 
Ct. Rep., 169. 

Stockley vs. Schwerdfeger, 19 Superior, 
289. 

Snyder vs. Groff, 8 Dist. Rep., 291. 

The evidence showed that Allan A. Herr 
had no authority to bind the company. 

A policy holder is liable for assessments 
when made to pay losses occurring during 
the life of the policy issued to him, even if 
the policy had been surrendered. 

Schofield vs. Leach, 15 Sup. Ct. Rep., 
354. 

Mattem vs. Lenwalner, 6 Sup. Ct. Rep., 
575. 

In this case no debts of the company 
were contracted prior to June 1, 1893, and 
the defendant was only assessed for the 
actual number of days his policy was in 
force. 

The $67.21 paid by the appellant was 
appellant's assessment for the year before, 
on nine policies which ho held. All other 
policy holders paid a similar assessment. 

The receiver had nothing to do w^th that 
assessment, and the Court properly ruled 
it out. 

The case of Ins. Co. vs. Hartshorne, 90 
Pa., 465, cited by appellants, has no appli- 
cation to the facts of this case. 

The Act of May 11, 1881, was waived 
by the assured in his policy. 

The defendant may waive the benefit of 
any law. 

McKinney vs. Reader, 6 W., 34. 
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Bowyer'8 Appeal, 21 P. S., 210. 

Case V8. Dunmore, 23 P. S., 93. 

Sperry's Appeal, 116 P. S., 391. 

There was no exception at the trial on 
the ground of this Act. 

This Act does not apply to live stock 
insurance companies. 

Under Section 2 of Rule 17 of the local 
Rules of Court, it was not necessary to 
attach a copy of the decree or order to the 
statement, as was held by Judge Bru- 

BAKER. 

December 13, 1902. Opinion by W. D. 
Porter, J. 

The Court of Common Pleas of Lancas- 
ter county, on the relation of the Attorney- 
General, had taken charge of the affairs of 
the plaintiiT company, appointed a receiver, 
and authorized him to make an assessment 
on all policies which were assessable during 
the period from June 1, 1893, to December 
29, 1894, at the rate of one-twenty-fifth of 
one per centum for each day during said 
period that the policies, respectively, were 
in force. The receiver assessed the sev- 
eral policies which had been held by the 
defendant, in accordance with the provisions 
of this order, for the actual number of days 
they had been in force. The order for the 
assessment being within the jurisdiction of 
the Court was conclusive both as to the 
.necessity for and the amount of the assess- 
ment, and cannot be questioned in either 
respect in any collateral or ancillary pro- 
ceeding such as the present. It must be 
accepted as settled that all policies which 
were in force during the period of time 
fixed by the order of the Court are to be 
assessed in accordance with the terms of 
that order. The only defenses which were 
open to this appellant, in the present action, 
were tj^ose which were personal to himself: 
Stockley vs. Riebenack, 12 Pa. Superior 
Ct., 169; Schofield vs. Leach, 16 Pa. Su- 
perior Ct., 364 ; Stockley vs. Schwerd- 
ferger, 19 Pa. Superior Ct., 289 ; Fire 
Insurance Company vs. Boggs, 172 Pa., 
91 ; Wood vs. Insurance Company, 164 
Pa., 157. The various offers by the de- 
fendant of evidence which tended to show 
that the assessment authorized by the Court 
of Common Pleas was excessive, and in- 



cluded extravagant expenditures and debts 
not properly chargeable to the policies in 
force during the period designated, were 
properly rejected. 

The offer of the defendant to prove that 
he had made a settlement of all claims of 
the company against him with Allan A. 
Herr, not being accompanied by an offer to 
show the authority of Herr to bind the 
company, was upon its face inadmissible. 
The reason for the absence of an offer to 
show Herr's authority is made evident by 
the testimony of both Herr and the de- 
fendant, by which it is made clear that 
Herr had no authority whatever to bind 
the company. 

The attempt of the defendant to set off 
against this assessment the amount which 
he had paid under a former assessment 
made by the officers of the company, could 
not have been sustained. That former as- 
sessment was one of the assets of the cono- 
pany, and if any member of the company 
has not paid it the receiver can recover it 
in addition to the assessment authorized by 
the Court. Fire Insurance Company vs. 
Boggs, supra. 

The withdrawal by the defendant, fiom 
the company, did not release him from 
liability for losses incurred during the life 
of his policies. He must pay his just 
share up to that time, and in this case the 
amount of the assessments and the neces- 
sity for making them are conclusively fixed 
by the Court of Common Pleas of Lan- 
caster County, from which no appeal has 
been taken. The defendant did not deny 
that his policies had been in force during 
the period covered by the decree of the 
Court of Common Pleas. He produced no 
evidence tending to establish any claim 
which was legitimate subject of set off. 
The whole defense was an attempt to at- 
tack the decree of the Court of Common 
Pleas of Lancaster County collaterally. 

When the plaintiff offered in evidence 
the several applications of the defendant 
for insurance the objection of the defend- 
ant was put upon the ground that these 
applications had been returned and can- 
celed by the company. There was no 
suggestion then made by the defendant 
that copies of these applications had not 
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been attached to the several policies, and 
there was nothing to indicate to the Court 
that the objection was based upon the pro 
fisions of the Act of May 11th, 1881, P. 
L, 20. Had the defendant intended to 
take advantage of the provisions of the 
Act, be ought to have stated the grounds 
of his objection with sufficient precision to 
bring himself within the operation of the 
statute. 
The judgment is affirmed. 



A W. Snader, Beceiver of the Lancaster 
Oounty Mutual Live Stock Insurance Oom- 
pany vs. John E. Schum and Oharles Holz- 
worth. Trading as Philip Schum, Son & 
Oompany. 

December 13, 1902. Opinion by W. 
D. Porter, J. 

The questions raised by this record are 
the same which were involved in consider- 
ation of the case of A. W. Snader, Re- 
cei?er, vs, Bomberger, in which an opinion 
has this day been filed. Certain questions 
of fact were in dispute at the trial of this 
issue, and those questions have been de> 
termined by a jury under instructione 
from the Court of which the defendants 
have no grounds for complaint. 

The judgment is affirmed. 



j[amman S^ens^^nw. 



C. p. OF LANCASTER COUNTY. 

Ehrhart vs. Standard Guard Bail 
Fastener Oo. 

Practice — Sen ding of calculation to jury. 

The allowance of calculatioDS made by part" 
ies showing the Hems on which they rely, to be 
sent out to juries, is within the discretion of 
the Court, and it is not ground for new trial that 
the Court allowed a defendant to send out a 
paper showing the aggregate amount of the 
items of payments or set-offs claimed, the jury 
having been properly instructed as to the said 
alleg^ payments. 

October Term, 1899. No. 11. 
Rule for new trial. 
jB. F. BaviSy for plaintiff and rule. 
W. U. ITenteZ,. contra. 



December 23, 1901. Opinion by Lan- 
DIS, J. 

The matters in dispute between the 
parties to this suit arose wholly out of the 
facts. They were fairly submitted to the 
jury, with instructions as to the exact con- 
tention maintained by each of the disput- 
ants. There could, therefore, be, and 
there is, no complaint, so far as the sub- 
mission itself is concerned, and an exami- 
nation of the reasons assigned leads us to 
the conclusion that the first reason is the 
only one that requires our attention. 

After the charge of the Court was de- 
livered to the jury, the plaintiff asked leave 
to send out his claim. To this defendant 
objected, especially as interest had been 
calculated upon it. The Court permitted 
the claim to go out. In this, there was no 
error; for, in Anderson t;«. Smith, 14 
Superior, 424, it was held that, even in 
an action of trespass for damages, the 
plaintiff might be permitted to send out a 
statement or calculation of his damages. 
Bice, P. J., in that case says: "The 
matter of sending out with the jury a state- 
ment containing a calculation of interest is 
largely in the discretion of the Court." 

Counsel for the defendant then asked to 
send out an itemized statement of pay- 
ments« to which the plaintiff objected. He 
then requested to send out the aggregate 
amount of the items which was made up 
by these sums, the purposes for which the 
payments were made having been already 
testified to before the jury. The Court, 
having already carefully explained to the 
jury what the claim of the defendant was 
and under what circumstances the money 
had been paid, in view of all this, allowed 
the jury to have the statement. This rul- 
ing is the one complained of. 

In Commonwealth vs, Lebo, 18 S & R., 
175, it was said that " it was the practice 
to send out with the jury calculations made 
by the parties, showing the items on which 
they rely, in cases where calculation is 
requisite in making up the verdict. These 
papers are not sent out as evidence, but as 
exhibiting the method by which the party 
arrived at the result which he claims." 
See, also. Odd Fellows' Hall vs. Masser, 
24 Pa., 507. And in Frazier vs. Funk, 
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15 S. & R., 26, where the defendant 
claimed a set-off, ti»e Court permitted him 
to hand to the jurj a paper containing 
certain items of accounts with calculations 
in support of his claim. Gibson, C. J., 
in affirming the action of the Court below, 
said : " With reasonable caution on the 
part of the Court, no unfairness can be 
practiced in sending out such a paper as 
this. Of its consequences, no test is so 
good as experience, and that proves not 
only its fairness, but its great utility. In- 
deed, where accounts are submitted to a 
jury, it would be impossible to get along 
without it. It originated with mutual 
convenience and the agreement of parties ; 
but it has prevailed so long and so unin- 
terruptedly as to have grown to be a rule 
of practice, and, as such, we are bound not 
to disturb it. It is doubtless susceptible 
of abuse, and the Court ought to see that 
what purports to be a mere statement of 
particulars be so in fact, that it be sub- 
servient only to the purposes of calcula- 
tion and contains no item of which, at least, 
evidence has not been given. Thus re- 
stricted, a statement of particulars will 
afford salutary assistance to jurors, who 
are seldom expert at accounts.'' See, 
also, Kline vs. Gundrum, 11 Pa., 242. It 
is, therefore, plain that no error would 
have been committed in sending out the 
original itemized statement, if it had been 
insisted upon, and, as a consequence, no 
serious cause of complaint exists when the 
items are summarized into full totals. 
The sending out of the papers was one 
within the sound discretion of the Court, 
and that discretion we do not think was 
improperly exercised. As we are of 
opinion that the case was properly tried, 
the rule to show cause is now discharged. 
Rule discharged. 



C. P. OF LANCASTER COUNTY. 
Kratzenstein & Oo. va. B. & 0. S. Spansler. 

Evidence — Memorandum of terms of sale, 

A paper which is part of a transaction, and 
explanatory of it, is admissible in evidence. 

In a suit to recover the purchase price of mer- 
chandise, a memorandum of the sale and terms, 
as follows: ** How ship, Penn. freight, April 
Ist," made by the salesman and read to the de- 



fendant at the time of the sale is admissible in 
evidence to show the shipping terms as part of 
the rfs gestae^ where the defense was delay in 
shipping on the ground that the agreement re- 
qviired immediate shipment, and the plaintiflf 
alleged that the agreement allowed ten days, 
until April 1st, for shipment. 

September Term, 1900. No. 12. 

Rule for new trial. 

W, U. Hensel^ for rule. 

Cited : 

2 Daniels on Sales, 891. Plac, 1023, 
Note 11. 

Jones vs. U. S., 96 D. S. Rep., 24. 
Clark vs. Wright, 5 Phila., 439. 
Harris vs. Sharpless, 55 Superior, G43. 
Clock Co. vs. Dobbins, 16 Superior, 325. 

Wm. R. Brinton^ contra. 

Cited : 

New York vs. Railroad, 102 N. Y., 572. 
St. Paul Ins. Co. vs. Gotthelp, 85 
Neb., 351. 

Abbott's Trial Brief, p. 84. 
Palmer vs. People, 19 Hun., 372. 
Bateman vs. Railroad, 47 Hun., 429. 
Nichols vs. Haynes, 78 Pa., 174. 
Barnett vs. Stembach, 1 W.N.C.,335. 



January 17, 1908. 
Dis, J. 



Opinion by Lan- 



The only reason for a new trial which is 
now pressed by the learned counsel for the 
defendant is the third reason, which reads 
as follows: " The learned trial judge erred 
in admitting as evidence the memorandum 
of the sale and the terms made by the 
plaintiff's salesman." In order to judge 
of the relevancy of the testimony referred 
to, it may not be improper to briefly state 
the facts of the case as presented. 

On March 21, 1900, Charles S. Spang, 
ler, one of the defendants, being in New 
York City, called upon Kratzenstein & 
Company for tlie purpose of purchasing 
certain clothing for their store at Marietta, 
this county. He met Joseph C. Myers, 
the salesman of the plaintiff, and he then 
and there ordered from Mr. Myers a bill of 
goods, amounting to $172.00. These 
goods were shipped on March 31, 1900, 
and were delivered to the defendants at 
Marietta on April 2, 1900. The defend- 
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ants refused to receive them, and immedi- 
ately shipped them back to Kratzenstein & 
Companj, and the latter firm again re- 
turned them to the defendants. The de- 
fendants would not accept them, and where 
thej are now does not appear. They are 
not, however, in the possession of either of 
the parties to this suit. 

The real point of dispute between these 
parties is this: Myers claimed the agree- 
ment to bo. that the goods were to be 
shipped on or before April 1, 1900; 
whereas Spangler contended that he con- 
tracted for immediate delivery. , This was 
a question of fact for the jury, and as to 
the submission of the case to them and the 
instructions given, no complaint is now 
made. Myers, however, testified that, at 
the time of the sale, he made a written 
memorandum of its terms, which he read 
to Spangler. This memorandum was 
offered merely to show the shipping terms. 
It read as follows : " How ship. Penn 
Freight, April 1st." It was, for this pur- 
pose, admitted. The defendants' counsel 
coDQplains that the memorandum was not 
evidence .for any purpose, and that it 
should, therefore, not have been received. 

We do not think that this proposition is 
sustainable. It is true that Spangler de- 
nied that Myers ever read the paper to 
him, but he says he saw him writing on a 
paper, '' that is, the customary paper; they 
all have a paper something similar," and 
the jury have found the facts to be as 
claimed by the plaintiffs. It is true that 
since the passage of the Act of April 15, 
1869, the status of books of original entry 
has been somewhat changed. It was said 
in Nichols vs, Haynes, 78 Pa., 174, that 
" questions in relation to books of entry as 
evidence, since the Act of 1869 making 
the parties witnesses, stand upon a differ- 
ent footing from that on which ihey stood 
before. Then the book itself was the evi- 
dence, and the oath of the party was 
merely supplementary. Now the party 
himself is a competent witness, and may 
prove his own claim as a stranger would 
have done before the Act of 1869." See 
also Henry vs. Martin, 1 W. N. C, 277; 
Bamet vs. Steinbach, 1 W. N. C, 885. 
In all of these cases the books were offered 



and admitted, and the judgment, on appeal, 
was sustained by the Supreme Court, not- 
withstanding objection was made to their 
reception. In Corr vs. Sellers, 100 Pa., 
169, the books were rejected merely be- 
cause of a lumping charge, and in Stucks- 
lager vs. Neel, 123 Pa., 68, Mr. Justice 
Green said: " The rule is perfectly famil- 
iar, and is illustrated in the case of Shoe- 
maker vs. Kellog, 11 Pa., 810, in which 
we held that books of original entry arc 
not evidence of the casual sale of an 
article not in the course of the party's 
business, and of which it is usual to take 
other proof or evidence of sale. It was 
the sale of a mare regularly entered upon 
a tradesman's books, but excluded by the 
Court below and sustained by this Court. 
Bell, J., said: * It is almost too trite to re- 
peat that books of original entry are evi- 
dence only from necessity, and ought never 
to be received where the transaction from 
its nature admits of more satisfactory proof. 
They are receivable to show goods sold 
and put down in the course of the ordinary 
business or pursuit of the party offering 
them. . . . But it would be dangerous to 
open the door of admission wider than 
this.' " 

It is, however, not necessary to rest the 
present case upon this principle. The 
memorandum stood, we think, in a different 
relation to the transaction from books of 
account. It was part of the res gesta 
made out at the time and read in the pres- 
ence of the party now sought to be charged. 
This the verdict establishes. A paper, 
which is part of a transaction and explana- 
tory of it, is admissible . in evidence. 
Helser vs. Pott, 3 Pa., 179. It was said 
by Lowrie, J., in Hollinshead vs. Allen, 
17 Pa., 275, that " it is a principle of law, 
of logic, of philosophy, and of common 
sense, that in order to decide with accuracy 
upon the character of any phenomenon or 
transaction, we must know all the facts of 
which it consists and all the circumstances 
that are truly connected with and influence 
it. In all investigations, physical and 
moral, which are guided by evidence or 
observation, the more carefully these facts 
and circumstances are collected and consid- 
ered, the more certain are the conclusions. 
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This is essentially what is, in short, called 
the rule of the res gestoe. If we eliminate 
from the transaction any of the facts which 
tend to illustrate this character, we are 
guilty of the fallacy of non-observation and 
endanger the accuracy of our induction." 
Miller vs. lichthom, 81 Pa., 252. 

We are, therefore, of opinion that, under 
the circumstances, the paper was properly 
admitted, and it necessarily follows that 
this rule must be discharged. 

Kule discharged. 



Em^ 4ifi5iri?//«if^. 



Weigliing the Evidence. 

A justice of the peace in Calaveras 
county, Cal., had a case that puzzled him 
not a little. An Indian had been arrested 
for breaking into a cabin and stealing a 
pair of breeches and was formally charged 
with burglary. The old justice took all 
the testimony down in writing, as he is re- 
quired to do under the code, and, as it was 
conflicting in oharacter, he was in a 
quandary. 

Two or three witnesses had testified 
positively to the fact that the Indian had 
been in the immediate vicinity on the day 
of the theft, others that they had seen the 
breeches in his possession, while several 
others swore just as positively that he was 
in a different part of the county when the 
crime was committed. After reading the 
evidence over carefully the justice an- 
nounced that he would take the case under 
advisement until the next day. 

When the time came for deciding the 
case the old justice took his seat at his 
desk, cleared his throat and announced : 

" The law makes it my duty to weigh 
the evidence for or against the accused 
and to decide according to the most pon- 
derous." 

The justice produced a pair of gold 
scales, and placing the written evidence 
against the accused in one pan and the 
evidence in his favor in the other, an- 
nounced as the pan containing the incrimi- 
nating testimony went down : 



'* The weight of evidence is against the 
accused. He is held to answer before the 
Superior Court for the crime of burglary 
with bail fixed at $1,000." 

The superstitious Indian thought the 
scales were a contrivance for getting at the 
truth, and when they decided against him, 
broke down and confessed. — Exchange. 



SUPERIOR COURT DECISIONS. 



On Tuesday, January 20, 1908, the fol- 
lowing decisions in Lancaster county cases 
were handed down by the Superior Oourt : 

Fahnestock's Estate. (Keller, Execu- 
tor's Appeal.) AflBrmed. 

Johnson vs. Groff. Reversed. 



0. C. ADJUDICATIONS. 



Judge Smith has handed down adjudi- 
cations in the following decedents' estates : 

On January 19 : 

Thomas Silvius, of city. 

A. Frank Kendig, of city. 

Daniel Ressler, of Providence township. 

£lizabeth Suavely, of Leaoock township. 

Ella N. Smith, of city. 

Estate of Wm. R. Wilson, deceased, of 
city. (Decree ordering another account 
to be filed.) 

On January 22 : 

Sarah M. Wolf, of city. 

Samuel R. Keeler, of E. Earl township. 

Frank McLaughlin, of city. 

Mary Kellenberger, of Leacock town- 
ship. 

Jemima M. Pfahler Truscott, of Co- 
lumbia. 

John Line, of Upper Leacock township. 

Joseph Kautz, ot city. 



SUPREME COURT DECISION. 



Leitz vs. Hohman. 

Jan. 26, 1908. Appeal allowed. 
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Road in West Donegal Township (No. 2). 
Road law — Certiorari — Facts — When 
quest ions as to properly raised — Dis- 
cretion of court — Sufficiency of peti- 
tion and viewers^ report — Objectio7i for 
failure to note improvements — Made 
too late on appeal. 

A certiorari does not bring up the evidence, 
and, therefore, the appellate court has no power 
to review questions of fact passed upon by the 
court below. 

Where a report of viewers sets forth the fact 
that the road crosses the line of a certain rail- 
road, and the draft shows said crossing at the 
point indicated, this of itself would be a suffi 
cient showing of fact to move the discretion of 
the court, and the ordinary form of petition 
setting forth in general terms that the ro.id 
''has become useless, inconvenient and burden- 
some," is doubtless sufficient to justify and sus- 
tain the appointment of viewers. 

A defect in a report of viewers in failing to 
note improvements is not, like a failui-e to 
definitely specify the termini, incurably fatal, 
since it could have been I'eferred back for 
amendment by the court below on attention be- 
ing called to it. But no such objection having 
been raised in the court below, it cannot be 
raised in the appellate court on appeal. 

Questions relating to the adoption of a view, 
review or re- review can be raised only upon a 
rule taken for that purpose, and in considering 
exceptions to the reports, the Court should look 
to the record alone, and if it be regular, the ex- 
ceptions should be dismissed. 

Appeal of the township of West Done- 
gal from the decree of the Court of Quarter 
Sessions of Lancaster county dismissing 
exceptions to a report of re-reviewers, and 
adopting the report of viewers. 

The report adopted, and also the report 
of the re-reviewers, was in favor of the 
vacation of a public road. 

The opinion of the Court ^below dismis- 
sing the exceptions to the report of the 
re-reviewers was as follows: 

March 31,1902. Opinion bj Landis, J. 

Exceptions to road reports must be simply 



to the form of the report itself, unless a 
rule of Court expressly provides otherwise. 

[All questions relating to the adoption 
of a view, review or re-review, can be 
raised only upon a rule taken for that pur- 
pose. In considering such exceptions, we, 
therefore, under our practice, look to the 
record alone ; and, if, upon the face of it, 
the report appears to be regular, the ex- 
ceptions roust necessarily fall.] Chartiers 
Township Road, 1 Mona., 865 ; in re 
Winter street, 6 Montg., 24. 

Examining, then, the exceptions filed to 
the present report in this light, we find but 
one of them — namely, the sixth — which at 
all relates to the form of the report. This 
exception complains that ^^ no releases of 
any kind were filed with the report of the 
re-reviewers." As no damages were as- 
sessed, it is diflBcult to see how releases 
could have been obtained.* Presumably, 
no damages were caused by the vacation 
of the road, and, even now, no claim has 
been presented before us on this behalf. 
This exception, therefore, has no founda- 
tion. 

[All of the other exceptions refer to the 
merits of the controversy and the alleged 
illegality of the vacating of the road. As 
we have before said, such questions cannot 
at this time, be considered, the Court not 
having yet reached that stage of the pro- 
ceedings. We are, therefore, obliged to 
dismiss the exceptions and confirm the re- 
port.] 

Exceptions dismissed. 

The opinion of Judge Landis filed July 
5, 1902, adopting the report of viewers is 
published in 19 Law Review, 293. 

On taking this appeal, the appellant as- 
signed for error the following specifica- 
tions: Ist, the alleged defective petition; 
2d, the alleged defective report of viewers; 
8d, the decree of the Court adopting the 
report of viewers; 4th and 5th, the por- 
tions of the opinion of March 31, 1902, 
inclosed in brackets; 7th, in attaching to 
the report the Hoffman agreement not to 
petition in future for the opening of an- 
other road; 12th, the action of the Court 
in not adopting the report of reviewers 
refusing to vacate the road; 13th, that the 
report of viewers was defective in not 
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showing the improveroents, and 6th, 8th, 
9th, 10th and 11th, in dismissing the fourth, 
second, fifth, eighth and seventh excep- 
tions to the report of re-reviewers, which 
were as follows : 

" 4. One farm and farm buildings, to 
wit: the farm of Abraham HofTeris cut off 
entirely from any public road, if said road 
is vacated, and persons living upon his 
premises will have no egress or ingress to 
same, except over private property, to 
which they have no right, or had none at 
the time of said re-review." 

"1 . The road proposed to be vacated, 
leading from Groff's stable, at a point on 
the Harrisburg and Lancaster turnpike, to 
a point ending in the " Scravel " turnpike, 
is a public road, about a mile in length, 
and is of use and necessity to the public, 
and has been a public road for about 36 
years." 

" 2. The said road, proposed to be va- 
cated, was used by the public in traveling, 
until almost two years ago. The Harris- 
burg, Portsmouth, Mount Joy and Lancaster 
Railroad Company (operated by the Penn- 
sylvania Railroad Company), changed the 
route of the railroad, so that the bed and 
tracks crossed said public road at a differ- 
ent place from where it formerly crossed 
(see draft accompanying report), and in 
making said change made a very wide and 
deep cut, to wit : about 250 feet in width 
and about 90 feet or more in depth, mak- 
ing it impossible to travel said road at this 
place, and rendering it to a certain extent 
useless. The said railroad company has 
not erected any bridge across said cut, nor 
has it furnished any other way to accom- 
modate the traveling public in lieu of the 
road or portion of road it destroyed by 
reason of making said cut as they are 
bound to do by law." 

"5. The school children who may be 
living, or who are living on the premises 
of Abraham Hoffer, and, perhaps, other 
premises north of said new railroad line 
and cut, are prevented by reason of said 
cut, from attending the public school in 
their territory or district, which is situated 
on the Scravel pike, at Newville, and are 
obliged, if they attend any public school, 
to go to school in Mount Joy township." 



" 8. The re-reviewers have not laid out 
or recommended, nor has any other body, 
corporation or person, any road or way in 
lieu or stead of the one vacated, or pro- 
posed to be vacated, nor was any asked for 
in any petition to vacate said road." 

*' 7. The report of the reviewers oppos- 
ing the vacation of said road should be 
adopted by the court." 

B. F, Davisy for appellant. 

The railroad company should have re- 
constructed the road cut off by its new 
track. 

Act of February 19, 1849, P. L., 84. 

Com. vs. Pa. K. R. Co., 117 Pa., 637. 

P. V. & C. R. Co. vs. Com.. 101 Pa., 
192. 

There is nothing in this petition or re- 
port of viewers to inform the Court of the 
grounds upon which the vacation of the 
road is granted. Therefore, the Court 
could not exercise any discretion in the 
matter. 

Abington Road, 3 Dist. Rep., 226. 

Road in Ross Township, 36 Pa., 87. 

Matter of Otter Creek Twp., 104 Pa., 
261. 

The report is also fatally defective in 
that it does not note the improvements 
along its route. 

Road in O'Hara Twp., 152 Pa., 819. 

Leet Township Road, 159 Pa., 72. 

The Court below did not exercise any 
discretion upon the merits of the contro- 
versy in any way, but simply because two 
reports, out of the three, were favorable to 
the vacation of the road, they adopted one 
of those two. 

The mere vacation of a road is a matter 
of right, not discretion, like the granting or 
laying out of a road. 

There was no rule to adopt the report of 
viewers but only to adopt the report of re- 
reviewers. 

The ordering of Hoffer's release to be 
attached to and filed with the report of the 
J re-reviewers was in the nature of a condi- 
' tional affirmance, which was error. 

Road in Lathrop Township, 84 Pa., 126. 

Road in O'Hara Township, 152 Pa., 319. 

This release was not properly sustained 
by evidence and void. 
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Contracts which have for their subject- 
matter any interference with the creation 
of laws, or their doe enforcement, are 
against public policy, and therefore void. 

Ormerod vs. Dearman, 100 Pa., 561. 

Said release became part of the record 
by being attached to the report. 

It was in effect an amendment which the 
Court could not make. 

Trickett on Roads, p. 104. 

^^ It is not essential that the necessity to 
justify such a change should be one insur- 
mountable by engineering skill and money; 
the question in any given case is not what 
is possible, but what is reasonably prac- 
ticable, in view of all the difficulties en- 
countered in adjusting the two roads to 
each other." 

Pennsylvania Railroad Co.'s Appeal, 
128 Pa., 609. 

The railroad company was bound to re- 
pair the road it destroyed. 

N. C. R. R. vs. Com., 90 Pa., 300. 

Railroad Co. vs. Com., 101 Pa., 192. 

If the Court had used its discretion in 
deciding this case, it would, under the cir- 
cumstances, have been an abuse of discre- 
tion to decide as it did. 

W. U. Hensel and Isaac R. Herr^ for 
appellee. 

In the Quarter Sessions of Lancaster 
county the rule has long been recognized 
that the necessity for a road, or the pro- 
priety of its vacation, are matters to be 
determined by the juries appointed for that 
purpose, and that the Court would be gov- 
erned only by the record in these cases. 

It has always been the practice for the 
lower Court to confirm the action of the 
majority of the road juries. 

Road in Conoy and E. Donegal Twps., 
7 Law Rbvibw, 67. 

Forks Twp. Road, 1 North, 288. 

Abington Twp. Road, 14 S. & R., 80. 

Ashton Township Road, 4 Yeates, 872. 

Towamensing Road, 10 Pa., 197. 

Paradise Road, 29 Pa., 20. 

The Court could consider only the regu- 
larity of the proceedings, and had nothing 
to do with the facts of the case. 

Keller's Appeal, 5 Superior, 228. 

Benzenhoefer's Appeal, 154 Pa., 547. 



** A petition for the vacation of an entire 
private road is sufficient which sets out 
that the road is useless, inconvenient aud 
burdensome." 

Keller's Appeal, 5 Superior, 228. 

*^ The presumption is that the require- 
ments of the statutes have been complied 
with by the viewers, and therefore it is not 
necessary specially so to state on the 
report." 

South Abington Twp. Road, 109 Pa., 
123. 

It is too late now to object that improve- 
ments are not shown by the report. 

The omission to return a draft of the 
road vacated is obviously unnecessary and 
useless, and it makes no difference that 
even the order to vacate directs the view- 
ers to return a plan. 

Road in Jackson Township, 9 Pa., 85. 

The exceptions filed to the report of re- 
reviewers were properly dismissed, as all 
referred to the necessity of the road, which 
was for the viewers to determine. 

Chartiers Twp. Road, 1 Mona., 865. 

In re Winter St., 6 Mont., 24. 

The appellant produced no testimony 
and did nothing to influence the Court 
against the presumption created by the 
two views in favor of the road. 

The rule before the Court was to adopt 
either the report of the viewers or re- 
reviewers. 

The Hoffer paper was not part of the 
record and has nothing to do with the case. 

December 18, 1902. Per Curiam: 

On the face of the petition to view and 
vacate the road in question and of the re- 
port of the viewers, the Court had jurisdic- 
tion of the subject matter. There was a 
view, a review and a re-review, to all of 
which exceptions were filed. Upon a rule 
to show cause why the report of the re- 
reviewers should not be adopted, the Court 
below confirmed the report of the viewers 
absolutely, filing an opinion fully covering 
the grounds upon which the order was 
made. 

The questicns of fact raised in the court 
below and argued here do not properly 
come before us. A certiorari does not 
bring up the evidence and, therefore, this 



Digitized by ^OOQlC 



92 



LANCASTER LAW RBVIEW. 



court has no power to review the questions 
of fact passed upon by the court below on 
depositions submitted to the court. Nobles 
vs. Piollet, 16 Pa. Super. Ct., 386, and 
cases there cited. Road in Herrich Twp., 
ibid., 579. Hector Twp. Road, 19 Pa. 
Super. Ct., 120. It is argued that neither 
the petition nor the report of the viewers 
shows facts sufficient to move the discretion 
of the court in entertaining the petition 
and confirming the report of the viewers. 
It is true that the petition sets forth only 
in general terms that the road sought to 
be vacated " has become useless, incon- 
venient and burdensome." This is the 
ordinary form of a petition and is doubtless 
sufficient to justify and sustain the appoint- 
ment of viewers, but the report of the 
viewers which has been confirmed sets 
forth the fact that the road crosses the 
new line of the Harrisburg, Portsmouth, 
Mount Joy & Lancaster Railroad Company, 
and the draft which accompanies the report 
shows a crossing of a double-track railroad 
at the point indicated in the report. This 
of itself would be sufficient to move the 
discretion of the court and the facts brought 
to its attention by the depositions would 
only be supplementary thereto, and with 
them, as we have already said, we have 
nothing to do. The opinion of the court 
satisfactorily disposes of all the questions 
raised before it. 

The thirteenth assignment of error is as 
follows: "The report of the viewers is 
fatally defective in this ; neither it nor the 
draft attached thereto describe the build- 
ings, fences, clearings or improvements on 
the land." This question was not raised 
in the court below. Whether or not in a 
report of viewers to vacate a road it is 
necessary to note the impeovements need 
not now be discussed. We have lately 
considered the question relating to the 
necessity of noting improvements quite 
fully in Road in Upper Darby Township, 
15 Pa. Super. Ct., 652, and there decided 
that such an omission " cannot be said to 
be incurably fatal, for, if the attention of 
the Court below had been cAlled to it, the 
report could have been referred back to 
the viewers for amendment. It is not 
like the case where the termini in a peti- 



tion for a road are not definitely specified. 
Such a defect is incurable and vitiates all 
subsequent proceedings, because the super- 
visors can have no definite guide in open- 
ing the road." But we also there decided 
that it is too late to raise the question 
here. The authorities are fully discussed 
in this opinion, and it is not necessary to 
repeat what is there said. See also Road 
in Rosstraver Twp., 21 Pa. Super. Ct., 195. 
The assignments of error are all over- 
ruled and the order of the Court below, 
confirming the report of viewers, affirmed. 
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C. p. OP LANCASTER COUNTY. 
Lecher vs. Hiemenz. 

Parol contract of aale — Guaranty — Sat- 
isfaction of vendee. 

Id a suit to recover the purchase price of an 
acetylene light plant sold under a parol con- 
tract the terms of which are not conclusively 
proven, the plaintifif denying guaranty and the 
defendant tentifying that the plant was to cost 
him nothing unless satisfactory which it was 
not, it is not en-or for the Court to charge the 
jury that if they believed that such a guaranty 
was given, the defendant was nevertheless not 
entitled to their verdict nnless he had given the 
machine a fair trial. Under the alleged guar- 
anty the defendant was to decide whether the 
plant was satisfactory, bat bis decision was to 
be in good faith, and not a capricious or dis- 
honest one. 

February Term, 1899. No. 49. 

Rule for new trial. 

Coyle ^ Keller y for defendant and rule. 

' The defendant's second point was as 
follows : 

" 2. Mr. Hiemenz, the defendant, having 
testified that Mr. Locher said when he sold 
him the machine, ^ I guarantee the light. 
If not satisfactory, you don't need to pay 
for it, and I will take it out,' and that the 
machine did not work satisfactorily, if the 
jury believe that such a guarantee was 
given, and that the machine did not work to 
Mr. Hiemenz's satisfaction, and he so noti- 
fied Mr. Locher, and told him to remove it, 
then the verdict must be for the defendant/' 
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This point phould have been affirmed 
simply and unequivocally, and no addi- 
tional burden thrown on defendant. There 
being no evidence of want of good faith 
in the defendant, there is no question of 
good faith for the jury, or there would 
never be non-suits in such cases. 

Singerly vs. Thayer, 108 Pa., 291. 

Howard r«. Smedley, 140 Pa., 81. 

Kunn V8, Mercher, 116 Pa., 17. 

Adams Boiler Works vs, Schnader, 155 
Pa., 395. 

Harmpee vs. Pittsburg, 97 Pa., 107. 

Hostetter vs. Pittsburg, 107 Pa., 419. 

Connor vs. Simpson, 104 Pa., 440. 

Brown vs. Decker, 142 Pa., 640. 

Kennedy vs. Poor, 15 Pa., 472. 

Sieley vs. Wills, 120 Pa., 69. 

School Furniture Co. vs. Warsaw, 180 
Pa., 98. 

State vs. Coal Co., 181 Pa., 267. 

Williams Estate, 8 Pa. C. C. R., 41. 

McClure vs. Briggs, 2 Atl., 585. 

W. U. Hensel and Wm. R. Harnish, 
contra. 

January 17, 1908. Opinion by Landi8,J. 

The point raised in the reasons for a 
new trial is contained in the answer to de- 
fendant's second point and in the third 
reason filed. As the two virtually contain 
the same cause of complaint, we will, at 
this tiaie, quote the third reason in full. 
A reference to it shows that it reads as 
follows: "The Court erred in charging 
the jury that the plaintiff could recover 
unless they found that the defendant had 
given the machine a fair trial, thus impos- 
ing upon the defendant a greater burden 
than the decisions of the Supreme Court of 
Pennsylvania demand, and permitting the 
jury thus to pass upon the question as to 
whether the machine ought to have been 
satisfactory or not to the defendant." It 
most, at the very inception, be remembered 
that this was not a case where it was con- 
ceded that the parties had agreed as to the 
terms and conditions of the contract. 
That being admittedly by parol, what it 
actually was constituted the chief question 
at issue. The plaintiff asserted that he 
agreed to place an acetylene light plant in 
the defendant's hotel at Rossmere for 



$250.00, and that he did not guarantee 
anything, and, when he furnished the 
light, he was to be paid ; whereas, the 
defendant, on the other hand, claimed that 
Locher did guarantee the light, and especi- 
ally stipulated that, if it was not satisfac- 
tory, he would take it out and it would not 
cost Hiemenz anything. It will not be 
disputed by any one that, under this state 
of facts, only a jury could decide between 
them. 

It was clai'ned by the defendant that, if 
Hiemenz's testimony was correct, he had 
a right to reject the light, and the verdict 
should have been in his favor. The Court 
took the same view ; for, if the light was 
to be satisfactory to him, he had the right 
to say whether or not it was satisfactory ; 
and, if he really was dissatisfied, he was 
so, for " as a man thinketh in his heart, so 
is he." We, therefore, in our general 
charge, presented this phase of the case to 
the jury in the following manner : " If 
Hiemenz's version of the contract is the 
true one« then he is not bound to pay for 
this plant. When an agreement is made 
between two parties, by which one of them 
is to furnish an article to the satisfaction 
of the person for whom it is to be furnished, 
it is not a compliance with the contract to 
prove he ought to have been satisfied. To 
justify a refusal, however, on the ground 
that it is not satisfactory, the objection 
must be made in good faith, and it must 
not be merely capricious ; but, where such 
rejection is made in good faith, it is con- 
clusive, for the purchaser, in such case, is 
the judge as to whether or not it is satis- 
factory. Ilis agreement is not what might 
be satisfactory to others, but what is sst- 
i isfactory to himself, and, in such case, the 
I contract gives him the right to decide, and 
; he may reject it, if he, in good faith, comes 
to the conclusion that he is not satisfied 
therewith. Of course, this principle of 
law is not very much involved in this case, 
if the defendant is believed ; for he says 
the express contract between him and 
Locher was, that the plant was to be satis- 
factory to him — that is, to Hiemenz — and 
that it was not. In such case, the con- 
tract would follow the rule of the law." 
It is, however, urged that, continuing the 
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charge, we also said : " If, on the other 
hand, yon 6nd that the contract was as 
Hiemenz states it, that the machine was to 
be satisfactory to him, and that, if it was 
not so satisfactory, it should be removed 
and he was uot to pay for it, and that, 
after a fair trial, he, in good faith, re- 
jected it as not satisfactory, * * * then 
your verdict should be in favor of the de- 
fendant ; " and, in answer to the second 
point, that we also said : " If, from all the 
evidence, the jury believe that such was 
the agreement that was made between Mr. 
Hiemenz and Mr. Locher, and that 
Hiemenz rejected the machine in good 
faith from a fair trial, then we say to you 
the verdict must be for the defendant. We 
have already so stated in our general 
charge." These excerpts contain every- 
thing said upon this subject, and present 
clearly before us what is now insisted upon 
as the error of the Court. The use of the 
words " fair trial " is claimed to have been 
beyond the limit of the decisions, and, 
therefore, imposed upon the defendant the 
burden which he now complains of. 

In staling the rule of law in the general 
charge, we quoted almost verbatim the 
language of the Supreme Court in Singerly 
v$. Thayer, 108 Pa., 291. From that case 
and its successors, we do not see how it 
can be doubted that even though one, 
under a contract, has a right to demand 
that the article furnished is satisfactory to 
him, he must exercise good faith in its re- 
jection. This is particularly dwelt upon 
in the case just cited, and in every other 
case upon the subject in Pennsylvania. 
Pursuing this view the Court there say: 
" It is claimed that the elevator was re- 
jected before it was finished, and, if time 
had been given, it would have been made 
satisfactory. If, in fact, it was rejected be- 
fore it was substantially completed, so that 
the plaintiff in error could not reasonably 
determine whether it was or would be sat- 
isfactory to him in all respects, then his 
rejection was prematurely made, and, 
under the pleadings, would not constitute a 
bar to the action." In Seeley vs, Welles, 
120 Pa., 69, it was held that " his objec- 
tions to the reaper may have been ill- 
founded, indeed they may have been, in 



some sense, unreasonable in the opinion of 
others; yet if they were made in good 
faith, he had a right, if his testimony is 
believed, to reject it." See also Kram 
v8. Mersher, 116 Pa., 17. In School 
Furniture Co. vs. Warsaw School Dis- 
trict, 130 Pa., 76, Mr. Justice Clark 
said : " But when the refusal to receive is 
made before an actual bona fide inspection 
of the article, or before an opportunity is 
had to judge of its quality or merits, no 
such rule could obtain, for it would be im- 
possible in such a case to decide whether 
the article is satisfactory or not." And 
in Adams Radiator and Boiler Works vf. 
Schnader, 155 Pa., 894, it was likewise 
said, by Mr. Justice Dean: "Of course, 
defendant's dissatisfaction must be genuine, 
as distinguished from mere caprice or dis- 
honesty ; he could not have ordered the 
heater taken out without a trial by the 
ordinary methods and service of the house- 
holder ; nor, for the purpose of evading 
payment of the balance of the price, could 
a dishonest declaration of dissatisfaction 
have been an eflPectual defense." 

It cannot be doubted that, where the 
contract is plainly expressed in writing or 
proven conclusiveiy by parol, and upon the 
face of the testimony itself there is no evi- 
dence of bad faith in the defendant's using 
the discretion vested in him to decide 
whether or not the article is satisfactory to 
him, the Court will determine for itself his 
non-liability by entering judgment of non- 
suit ; but that is not the case which is here 
presented. We were not, and are not now, 
discussing the working of the plant itself; 
but whether the defendant fairly tried it 
before its rejection. Could he have re- 
jected it without a trial of some kind, or 
could he have rejected it if he had not 
tried it in good faith, but under conditions 
which could not have been contemplated by 
the parties, and which thereby rendered 
him able to reject it ? Surely not. If he 
tried it in good faith, would not that have 
been a fair trial, and are not the two, in 
the connection in which they are used, both 
in the charge and .the answer to the point, 
synonymous ? After a trial under proper 
conditions, he could pass upon the snflSci- 
ency of the plant, and no one, if bis testi- 
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raony was believed, could gainsay his de- | 
cision ; but being bound to make the trial > 
in good faith, whether, under the facts of 
this case, he did so was not only pertinent 
to the issue, but was a material question 
for the jury to pass upon. It must be re- 
membered that, under the testimony of the 
plaintiff, the machine was placed where 
Hiemenz directed it to be placed. It was 
in winter weather, and water being neces- 
sary for its use, it was claimed by the 
plaintiff that, by reason of its improper 
location, this water froze, and that this 
cause, if any there was, perhaps prevented 
the machine from working to its fullest 
extent. Applying, then, the principle of 
law that Hiemenz was bound to act borta 
ade in making his trial, was it not for the 
jury to say whether or not he had done 
80? Instructions, seemingly adequate, had 
already been given that, if he was believed, 
the verdict should be in his favor. He had 
testified that he tried the machine on three 
different occasions, and narrated the cir- 
cumstances attending these trials. la 
speaking of a fair trial of the machine, the 
Court was referring to his testimony in 
this regard, and again setting forth his 
rights to reject it, if done in good faith. 

While we would not hesitate to make 
this rule absolute if we felt, by any act of 
ours, the defendant was unduly prejudiced, 
jet we cannot see, from the examination 
that we have just made, that the rules of 
law were transgressed to his injury, nor 
that any instructions given could have in- 
fluenced the jury to his prejudice. The 
case, we think, was fairly submitted, and 
as it was a question purely for the jury to 
determine — and a difficult one at that — we 
cannot conscientiously interfere with the 
result. We are, therefore, obliged to dis- 
charge this rule. 

Rule discharged. 



C. P. OF LANCASTER COUNTY. 
Konitor Steam Oenerator Mfg. Co- vs. Millei . 

Compromise verdict — Surplusage — Costs 

— New trial. 

Where the jury in a civil suit returns a ver- 
dict '* in favor of defendant and against plaintiff, 
defendant to pay all the costs,'' the portion of 
the verdict relating to costs should be stricken 
oif as burplusage. 



Such verdict does not constitute a reason for 
anew trial on the ground that it was evidently a 
compromise verdict. Compromise verdicts are 
not objectionable. 

March Term, 1896. No. 49. 

Rule for new trial. 

\V. F. Beyer ^ for plaintiff and rule. 

B. F. Davisy contra. 

January 19, 1901. Opinion by Lan- 
DIS, J. 

This case was tried on April 12, 1898, 
before the late Hon. H. C. Brubaker, and 
a verdict was rendered by the jury " in 
favor of defendant and against plaintiff, 
defendant to pay all costs." The court 
treated the words " defendant to pay all 
costs " as surplusage, and directed the 
verdict to be recorded generally in favor 
of the defendant. On April 21, 1898, 
counsel for plaintiff filed three reasons for 
a new trial. The first one assigned is that 
" the verdict was against the law and the 
evidence ; '* the second related to the find- 
ing of the jury as returned, and alleged 
that it showed, upon its face, that it was a 
conapromise verdict ; and the third, set 
forth that the jury evidently believed that 
the smoke flue, nine inches by five inches, 
was too small to accommodate a boiler 
large enough to do the required work, 
and, therefore, under the instructions of 
the Court, the verdict should have been 
for the plaintiff. 

The testimony in this case has not been 
transcribed nor presented to us. The 
plaintiff's statement shows that the suit 
was brought to recover a balance of $105 
for work and labor done and material fur- 
nished in the erection and construction, for 
the defendant, of a sti'am-heating plant, 
during the year 1893, at her residence in 
this city. From the oral recitals of coun- 
sel, and upon which both solely relied, the 
contentions seem to have been, first, whether 
the plant installed by the plaintiff was 
suflScient to perform the required work, 
and second, whether the defendant had 
furnished sufficiently largo smoke-flues to 
enable the plant to do such work effectively. 
It will be perceived that these were purely 
issues of fact, falling entirely within the 
province of the jury, and upon the meager 
facts now given we are unable intelligently 
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to judge whether or not injustice has been 
done, and unless we could so find we would 
not, under the law, be warranted in award- 
ing a new trial. 

It is true that the wording of the verdict 
would indicate that a diversity of opinion 
existed between the jurors. This is, how- 
ever, of slight importance. It is rare that 
there is unanimity of opinion among any 
twelve triers, and compromise verdicts are 
not only of every-day occurrence, but very 
often effectuate real justice between the 
litigants. The words, " defendant to pay 
all costs," were mere surplusage. The 
jury had no authority to make any such 
order, and the trial judge very properly 
struck them off. Full warrant for his 
action will be found in Watkins v$, Work- 
ingmen's Building and Loan Association, 
97 Pa., 514 ; Bickham vs. Smith, 62 Pa., 
45 ; Fisher vs. Keen, 1 Watts, 259 ; 
Cavene vs. McMichael, 8 S. & R., 442, 
and numerous other cases. 

Dpon the facts as presented, we are 
obliged to discharge this rule. 

Rule discharged. 



Insnrance on Lives of Infants. 
A GRAPHIC description of the practical 
nature of insurance on the lives of infants 
was recently given in a vigorous protest 
against this pernicious business, by a state- 
ment that such a policy amounts to a bet 
between an insurance company that an 
infant will live as against the wager by 
parents or guardians that the child will die, 
with the chances in favor of those who 
have it in their own power to win the bet. 
According to the newspaper reports, there 
is in at least one great city an appalling 
amount of this kind of insurance. The 
subject was recently touched upon in these 
columns so far as it relates to the right to 
insure the life of a person without his con- 
sent. But in the case of infants there is 
at least implied authority to effect such in- 
surance under the statutes of some of the 
states. The authorities on the subject 
have been reviewed in a recent note to 



O'Rourke vs. John Hancock Mutual L. 
Ins. Co. (R. I.), 57 L. R. A., 496. 
There seems, however, to be a surprising 
lack of judicial consideration of the validity 
of such policies. Where insurance is 
taken out by other persons on an infant's 
life the question of the invalidity of the 
policy on the ground of infancy seems to 
have been usually a minor consideration, 
the main question having usually been the 
interest of the beneficiary in the life in- 
sured. If the Courts which first had to 
decide on policies of this kind had gone into 
the principles of the subject as thoroughly 
as they should have done, they would have 
found great difiiculty, at least, in holding 
that insurance on an infant's life in favor 
of another person could constitute a lawful 
contract. The inability of an infant to con- 
sent to such insurance is a sufficient ground 
of objection to it. The temptation to create 
an undue increase in the rate of infant mor- 
tality is certainly given by offering to those 
who have the burden of supporting the 
child a reward for the child's death. If 
such policies are to be held valid to any 
extent, they ought to be limited to the 
amount actually expended for funeral ex- 
penses and burial. Even this is of doubt- 
ful right or wisdom, but under the statutes 
now existing in some of the states, and un- 
der the precedents that have been ojade, 
with apparent indifference to the most vital 
and important questions involved, the right 
to take policies of insurance on the lives of 
infants can hardly be denied. In this state 
of things there is strong and pressing need 
of statutes to make such insurance unlaw- 
ful. Unlawful they should have been held 
on general principles, but since the Courts 
have drifted into at least an implied ap 
proval of such policies, the only remedy 
now is by statutes to declare them unlaw- 
ful. There ought to be no delay in passing 
such statutes. — Case and Comment. 



On January 29, 1903, adjudications 
were handed down by Judge Smith in the 
following decedents' estates : 

Samuel Snavely , of Wayne county, Ohio. 

Rebecca Jane Warden, of Fulton town- 
ship. 

Esther Herr, of West Lampeter. 
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Kirk Johnson & Co. vs. Abram £. Oroff, 
Appellant. 

Sale — Avoidance of for fraud — Evi- 
dence — Sufficiency of — Replevin — Be- 
tention of property by defendant on 
giving bond — Measure of damages — 
Defenses — Notice — Innocent pur- 
chaser — Written contract subsequent 
to fraudulent declarations — Effect of, 

InsolveDoy of the vendee and hia knowledge 
of it at the time of a sale are not sufficient alone 
to avoid the sale on the i^round of fraud, hut if 
additional circumstances are proven which tend 
to show trick and artifice and conduct which 
reasonably involved false representation, such 
evidence insufficient to take the case to the jury. 

In an action by a vendor claiming the right to 
reM2ind a contract of sale for fraudulent repre- 
Fentations by the vendee, evidence is admissible 
of conteniporaDeous dealings of the vendee sim- 
ilar in kind, having an apparent common and 
fraudulent result and indicating a scheme or 
general purpose to procure merchandise on 
credit and without paying for it make it liable 
to execution. 

Where in such case, evidence is adduced to 
the effect that the vendee induced the sale by 
alleging that he owned a farm and that ** it was 
paid for,'* concealing his insolvency, when he 
was absolutely insolvent at the time, and that 
he sobsequently boasted of the deception prac- 
ticed on the plaintiff, and that he bought goods 
at the same time from other merchants on credit 
and immediately confessed judgmenta covering 
all the property to relatives who issued execu- 
tion thereon, there is sufficient to take the case 
to the jury on the question of fraud. 

The fact that subsequently to the vendee's 
alleged declarations of solvency the parties en- 
tered into a written contract of sale does not 
affect the plaintiff's right to rescind nor involve 
queatloDS as to the changing of a written con- 
tract by parol evidence. 

Where, in an action of replevin by a vendor 
against a vendee, the chattel taken under the 
writ i« replaced by a bond filed by the defend- 
ant, the right of the plaintiff to have possession 
of the property remains the real issue, and not 
bi« right to pursue the defendant either for its 
price or for damage for any tort committed in 
connection with its purchase on account of which 
the vendor has rescinded the sale. If the plain- 
tiff is found to have a right to possession his 
damages are the value of the chattel at the time 



of the seizure under the writ, and not when 
orha^inally sold with interest. 

In such case the defendant may prove pro- 
perty in himself or in a stranger to defeat the 
plaintiff's claim, hence the question as to 
whether the purchaser of the disputed property 
at the defendant's assignee's sale who subse- 
quently gave it to defendant's wife as alleged 
had notice of the plaintiff's claim should have 
been submitted to the jury with proper instruc- 
tions as to the rights of innocent third persons 
who might have taken title from the assignee's 
vendee for a valuable consideration in ignorance 
of defect in title, although the evidence that such 
notice was given at the sale was overwhelming. 

Appeal of the defendant from the judg- 
ment of the Court of Common Pleas of 
Lancaster County on a. verdict for the 
plaintiff. 

This was an action of replevin to recover 
a piano sold to the defendant by the plain- 
tiff, who claimed the right to rescind the 
contract on the ground of fraud. 

The defendant gave bond for the pro- 
perty and it was subsequently sold with his 
other property by his assignee for the ben- 
efit of creditors. 

On the trial before LIVINGSTON, P. J,, 
the Court, under objection and exception, 
allowed the following testimony of Gabriel 
Pioso, a witness for the plaintiff, on direct 
examination. 

" Plaintiff offers to prove by witness on 
the stand that a few weeks before Groff's 
failure and assignment A. E. Groff pro- 
cured from him two horses on the repre- 
sentation that he owned his farm clear 
of debt. 

Q. " State whether or not a few weeks 
before he failed, Abram E. Groff failed — " 
A. "Yes, sir.*' Q. "You had any busi- 
ness transactions with him?" A. "I sold 
him two horses myself for $475.00." 
(12th assignment.) 

Q. " What, if any, representations did 
he make to you at the time he bought 
them ?" Mr. Davis : " Did you take a 
note ?" (Objected to by plaintiff. Dis- 
allowed. Defendant excepts.) Q. " State 
what, if any, representations Groff made to 
I you at the ti'se he got these horses worth 
' S475.00." A. "Well, he came down to 
the stable. That is the first pair of horses 
I ever sold him. lie picked two gray 
horses out, and I sold them to him for 
$475.00." Q. " What, if any, represen- 
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tatioDS did he make aboot financial condi- 
tions ?" A. "He went into the oflBce and 
wanted to settle, and he gave a note." 
Q. ^^ What, if any, representations did he 
make about financial conditions?" A. "I 
wanted him to give security, and he told 
me he owned a farm. I asked him then 
whether h6 owned the farm where he lives 
on. He said, *Yes.' I knowed where 
the farm was." (18th assignment.) 

Q. "Did he get the horses?" A. 
" Yes, sir." Q. " Did you get a note ?" 
A. "Yes, sir." Q. "Did he or not get 
the horses?" A. "Yes, sir." Q. "Was 
the note ever paid?" A. "No, sir." 
(14th assignment.) 

The Court below, under objection and 
exception, allowed the following questions 
to be asked and answered in the direct ex- 
amination of Milton Kendig, a witness 
called by the plaintiff: Q. " State whether 
or not about that time he procured any 
property from you ?" A. " He bought a 
horse from me the 4th day ot Septem- 
ber, 1898." Q. "What price?" A. 
" $850.00." Q. " Did he ever pay you 
for him?" A. "No, sir." (15th as- 
signment.) 

The Court below, under objection and 
exception, allowed the following ques- 
tions to be asked and answered in the 
direct examination of Frederick Andes, a 
witness called by the plaintiff. 

" Q. State how many horses he pro- 
cured from you on the 80th of August, 
1898?" "A. Six." "Q. What was 
the value of them ? " " A. $1,025.00." 
" Q. What did you get for them ? " "A. 
Nothing." "Q. Do you know what be- 
came of them?" "A. No." (16th 
assignment.) 

17. The Court below under objection 
and exception allowed the following ques- 
tions to be asked and answered in the di- 
rect examination of Henry Weill, a wit- 
ness called by the plaintiff: "Q. State 
whether or not he procured or tried to 
procure from you at that time any prop- 
erty." " A. He bought some horses off 
of me." " Q. How many ? " "A. Seven 
head." " Q. About what time ? " "A. 
About the time you mentioned. I couldn't 
just say exactly." "Q. Do you know 



when he failed and was sold out ? " ** A. 
Yes, sir ; he failed a few months after- 
wards." (17th assignment.) 

The Court below under objection and 
exception admitted the following question 
and answer thereto in the direct exam- 
ination of Kirk Johnson, the plaintiff: 
" Q. Was it or not in consequence of the 
report by Mr. Brinkman to you of the 
representations Groff had made to him that 
you left that piano there, gave that lease 
and accepted this note ? " " A. It was, 
yes, sir." (4th assignment.) 

The defendant presented the following 
points : 

" 1. The paper marked J. B. L. No. 1, 
dated August 81, 1898, signed by plaintiff 
and 0. F. Brinkman, his salesman, and 
delivered to defendant A. E. Groff, is in 
itself a contract of sale and passed the 
title to the piano in suit." 

Answer, " I presume that to be so. 
It has never been handed to me and I 
have not had an opportunity to read it. 
The jury will say whether it is so or not." 
(1st assignment.) 

" 2. The written agreement J*. B. L. 
No. 1 is presumed to contain the whole 
contract between the parties and the jury 
must so find under the evidence, because 
there is no proof of any representation or 
promises made at the time it was executed 
than those set forth therein, vis.: * Prom* 
ises, — will pay note when comes due.' " 

Answer. Well the jury will pass upon 
it and say whether it is under this con- 
tract or not. (2d assignment.) 

" 8. The parties are controlled by the 
written agreement or memoranda marked 
J. B. L., No. 1, which sets forth, * Prom- 
ises — will pay note when comes due,' and 
said written agreement is not varied or 
affected by any representations of A. E. 
Groff, which were alleged to have been 
made some dayp previous to its execution, 
and therefore the verdict must be in favor 
of the defendant." 

Answer. This point we refuse. (8d 
assignment-) 

" 4. The representation which Brink- 
man, the salesman, and witness for plain- 
tiff testified to, that the defendant made 
9ome time before the contract of sale was 
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made, viz.: ^ that the farm or property is 
mine and the beauty of it is that it is paid 
for' (or words to that eflFect), has not 
been shown to have been false, and there- 
fore the verdict should be in favor of the 
defendant, as fraud cannot be presumed, 
but must be proven." 

Answer. The jury will say, will answer 
that question. It is a question of fact. 
They have heard what the proof is in re- 
gard to that statement at that time. (5th 
assignment.) 

*' 5. There is no proof that the defend- 
ant made any statements to either the 
plaintiff or his salesman, Brinkman, about 
bis indebtedness in any amount or to any 
person, and therefore it makes no differ- 
ence in this case, that he was indebted to 
his father, his wife and others, at the time 
of sale of piano to Groff." 

Answer. The jury will scan the testi- 
mony and ascertain whether that be true 
or not. They have seen the papers and 
heard the testimony presented, showing 
what time he became indebted, and will 
say whether he was indebted at that time 
or not. (5th assignment.) 

'* 6. If Wayne I. GrofT, the purchaser of 
the piano in suit at the assignee's sale 
bought the same, without notice or knowl- 
edge of the plaintiff's claim thereto, and 
without knowledge of fraudulent repre- 
sentations, if any, by A. E. Groff, the de- 
fendant, he acquired a good and legal title 
thereto, and any other person acquiring 
title through or under him, also held a 
good and legal title thereto." 

Answer, Our answer to that is, that 
the only verdict that can be had here would 
be a verdict for an amount, the value of the 
piano with interest from the time it was 
obtained. (7th assignment.) 

"7. If Sarah Jane Groff received the 
piano in suit as a gift from her father, 
Adam Diller, who bought the same from 
Wayne I. Groff, the purchaser thereof at 
the assignee's public sale of A. E. Groff's 
personal property, without knowledge or 
notice of plaintiff's claim of title thereto, 
and without knowledge of any false or 
fraudulent representations, if any, made by 
the said A. E. Groff, defendant, at or about 
the time he bought said piano, her title to 



the same is good, and the verdict of the 
jury must be in favor of the defendant." 

Answer. That does not necessarily fol- 
low at all, because the only verdict you can 
render here will be against the man on the 
record, Abram E. Groff, I believe it is. 
You cannot find against her, you cannot take 
the piano away from her- The only thing 
you can do will be, if you find it was fraud- 
ulent on the part of Abram E. Groff, to 
find against him for its value and for the 
interest due on it from the time it was sold 
until the present time. (8th assignment.) 

** 8. Under the law and evidence of the 
case, the verdict of the jury should be in 
favor of the defendant." 

Answer. We decline to answer that 
point in that way. 

" 9. If A. E. Groff, the defendant, were 
insolvent at the time of the purchase of said 
piano, that fact alone does not permit the 
plaintiff to rescind the contract of sale nor 
entitle him to a verdict in this case." 

Answer. That we fail to affirm. (9th 
assignment.) 

^^10. If the plaintiff attended the as- 
signee's sale of the personal property of 
A. E. Groff, the defendant, and bid on said 
piano, running the price up to the sum of 
two hundred and eight dollars, by that act 
he not only ratified the sale thereof, but 
treated the same as the property of the 
assigned estate, and he thereby affirmed 
the contract of sale, and is estopped from 
claiming ownership in the piano in suit." 

Answer. That we disallow. (10th as- 
signment.) 

The Court charged the jury inter alia 
as follows : 

"Now, gentlemen of the jury, you have 
heard all that has been said by the wit- 
nesses on the stand. If they have satisfied 
you there was fraud in the making of this 
sale by Abram E. Groff, and misrepresen- 
tations as to his ownership of the property, 
and what it was worth and what he was 
worth ; if you find that to be so, then you 
should find the verdict as a verdict against 
Abram E. Groff, the defendant, here on 
record. You cannot say it is to be against 
any other, because there is nothing on the 
record to show any other party is charged 
with any offense here, or any misrepresen- 
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tations or anything, which would enable 
you to render a verdict against them, no 
matter how fraudulent it was. We are 
bound by the record here. And A. E. 
Groff is the only party on record, or 
charged with any offense here. And so If 
you find that the representations of Abram 
E. Groff were untrue, were false, were 
fraudulent, and intended for the purpose 
of making this sale or getting this piano, 
then you should find a verdict for the 
amount, the value of the piano, with inter- 
est from that time until the present, against 
him." (11th assignment.) 

Verdict for plaintiff for $1,036 and 
judgment thereon. 

Defendant then appealed, assigning error 
as above. 

B. F, Davis and J. W, Denlivger^ for 
appellant. 

Whether the alleged written contract con- 
stituted a valid contract or not was a ques- 
tion for the court and not for the jury. 

Duffield vs. Hue, 129 Pa., 94. 

Briant vs, Hagerty, 87 Pa., 256. 

Scott V8. Wells, 6 W. & S., 857. 

Smith & Fleek's Appeal, 69 Pa., 474. 

If the piano had not been delivered, the 
title would still have passed to the vendee. 

Hutchinson vs. Com., 82 Pa., 472. 

Mackaness vs. Long, 85 Pa., 158. 

The written contract was presumed to be 
the entire contract. 

Jessop v8. Ivory, 158 Pa., 71. 

It could not be varied by evidence of 
parol statements made. 

Farmers & Drovers' Bank vs, Fordyce, 
1 Pa., 454. 

Thome vs. Warfflen, 100 Pa., 519. 

Juniata Bldg. Assn. vs, Hetzel, 103 Pa., 
507. 

Phillips. 178. Meily, 106 Pa., 536. 

Thomas & Sons vs. Loose, 114 Pa., 35. 

Keller vs. Railroad Co., 10 Superior, 
240. 

Plunkett vs. Roehm, 12 Superior, 83. 

Wolf vs. Robinson, 2 Superior, 587. 

Wodock vs, Robinson, 148 Pa., 508. 

CTnion Storage Co. vs. Speck, 194 Pa., 
126. 

Irwin vs. Shoemaker, 8 W. & S., 75. 

Cummins vs, Hurlbutt, 92 Pa,, 165. 



No representations were made by the 
vendee when this contract was executed. 

If the appellant made the statement 
alleged, it was made after the piano was 
in the appellant's house and was not shown 
to have been false. 

Wayne I. Groff having been a bona Jide 
purchaser of the piano at the sale without 
knowledge of fraud, took a title clear of 
fraud whether actual or legal. 

Sinclair vs, Healy, 40 Pa., 417. 

Durell vs, Haley, 1 Paige Chan. Rep., 
492. 

Root vs, French, 13 Wendell, 571. 

Murray vs, Walsh, 8 Cowan, 238. 

The language of the answer to the sixth 
point, whether or not used inadvertently, 
was equivalent to binding instructions for 
plaintiff and disastrous to the defendant, 
afid therefore error. 

Winters vs. Mowrer, 163 Pa., 239. 

Reel vs. Martin, 12 Superior, 340. 

The 9th point should have been affirmed, 
as insolvency of a vendee does not alone 
avoid a sale. 

Smith vs. Smith, Murphy & Co., 21 Pa., 
367. 

Bughman vs. The Bank, 159 Pa., 94. 

Rodman vs. Thalheimer, 76 Pa., 282. 

The appellee attended the sale and bid 
on the piano, and also held the plaintiflTs 
note. He, therefore, did not rescind the 
sale. 

Learning vs. Wise, 73 Pa., 173. 

Morgan vs. McKee, 77 Pa., 228. 

Lyon vs. Phillips, 106 Pa., 57. 

Howard vs. Turner, 165 Pa., 349. 

Hilliard vs. Wood Carving Co., 173 
Pa., 1. 

The evidence objected to failed to show 
any false representation, and was therefore 
not properly admitted. 

Ral ph vs, Fon Dersmith, 3 Superior, 618 

W, U, Uevspl, for appellee. 

A mere memorandum of sale given by a 
salesman to a purchaser is not a written 
contract within the authorities cited. 

No memorandum or contract would ren- 
der the sale impervious to proof of fraud. 

Insolvency of a vendee taken, with addi- 
tional circumstances to show trick or arti- 
fice, will avoid a sale. 
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Bughman V8, Bank, 159 Pa., 94. 

Notice was given at the sale that the 
appellee claimed the piano and this affected 
all purchasers. 

"Mere possession, such as that of a 
bailee or thief, will not enable the pur 
chaser to acquire title, although he buys 
in good faith and pays full title." 

Levy v8. Cooke, 143 Pa., 612. 

The effect of fraud is to destroy a con- 
tract given in what shape it may be, and 
though " a vendor may intend to part with 
the property as on a sale,'* after he dis- 
covers that fraud has been perpetrated 
upon him he may still pursue and recover 
in on the ground that his assent was ob- 
tained by fraud." 

Harner vs. Fisher, 58 Pa., 453. 

The answers to the sixth and ninth point, 
when taken in connection with the whole 
charge, were not error. 

Heiss vs. Lancaster City, 203 Pa., 260. 

Com. vs. Stanley, 19 Superior, 58. 

It was ample time to tender the note 
held by plaintiff at the trial. 

Sloane vs. Shiffer, 156 Pa., 29. 

The evidence of similar frauds perpe- 
trated on other parties about the same time 
was properly admitted. 

Neff vs. Landis, 110 Pa., 204. 

January 20, 1903. Opinion by WiL- 
LiAM W. Porter, J. 

This action is in replevin. The chattel 
taken under the writ was replaced by the 
bond filed by the defendant. The ques- 
tion to be determined was whether the 
plaintiff was entitled to the possession of 
the piano taken under his writ. If he 
had such right his damages would be 
measured by the value of the chattel at 
the time of its seizure under the writ. 

The defendant is a farmer living about 
seven miles from Lancaster. The plaintiff 
is a dealer in musical instruments in that 
city. In the latter part of August, 1893, 
the defendant selected, in the plaintiff's 
store, a Grand piano for $700 and a violin 
for $50. A day or two later the piano 1 
was taken to the farm, but before closing 
the sale the plaintiff's salesman drew from 
the defendant the statement that he owned 
bis farm, and that ** the beauty of it was, 



it was paid for." This declaration of re- 
sponsibility seems to have been sufficient 
to induce the delivery of the piano and the 
taking of a note for $700 for .the price. 
Within two weeks the defendant confessed 
two judgments to his father for $5,000 
each, and a judgment to his wife for $3,200. 
Upon the first judgment execution was 
issued. The defendant then made an as- 
signment for creditors. Included among 
the goods was the piano bought from the 
plaintiff. At the sale the plaintiff gave 
notice that he claimed ownership of the 
piano. The purchaser of it was a relative 
of the wife of the defendant. The piano 
was subsequently alleged to have been 
given to her and allowed to remain in the 
defendant's parlor just as it had before 
the sale. 

The plaintiff set up fraud in the purchase 
and rescission of the sale, on discovery of 
the fraud, by notice at the sheriff's sale. 
The proof of fraud consisted in showing 
that the defendant by his statement in re- 
gard to his farm, deceived the plaintiff as 
to his responsibility ; in showing that the 
defendant subsequently boasted of the de- 
ception thus practiced on the plaintiff; in 
showing that the defendant was absolutely 
insolvent ; and that he concealed the fact 
of his insolvency ; in showing that he 
bought large quantities of goods on credit 
from other merchants at this particular 
time, and the purchase was made as part 
of a scheme to increase assets to be sold 
under judgments to be immediately con- 
fessed to the defendant's father and wife. 

The defendant denied all allegations of 
fraud, trickery or intent to deceive. The 
court in this branch of the case rightly 
relogated the question of fraud to the jury, 
instructing them that if the purchase was 
honest and without fraudulent intent and 
conduct, the plaintiff could not recover, but 
that if the purchase was fraudulent, then 
the verdict should be for the plaintiff for the 
value of the piano. 

It is true that if the plaintiff had stopped 
at proof of insolvency, there would not 
have been sufficient evidence of fraud to 
effect the sale. But by the other items of 
proof noted above, additional circumstances 
were exhibited which tended to show trick 
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and artifice and conduct which reasonably 
involved false representation. The proof, 
therefore, was sufficient to take the case to 
the jury. Bughman r«. The Bank, 159 
Pa.,y4. 

The defendant urged upon the court be- 
low and upon this court the principles of 
law which have no application to tlie issues 
involved. The paper, called by the de- 
fendant the contract of the sale of the 
piano, was not attempted to be affected in 
its terms by the evidence of fraud submitted 
by the plaintiff. The assault was made 
upon the integrity of the transaction itself. 
Was the sale itself voided by the fraud ? 
Was the contract of sale lawfully rescinded 
on the ground of fraud "i These ijuestions 
are not affected by authorities bearing upon 
the character of evidence required to afFect 
writings or indicating the extent to which 
parol evidence may be accepted for such a 
purpose. 

The defendant, however, .by leave of 
court, filed an additional plea of property 
in Sarah Jane Groff, his wife. The court 
was asked to charge that if the piano was 
bought at the sheriff's sale by Wayne I. 
Groff without notice or knowledge of plain- 
tiff's claim and without knowled«»e of fraud- 
ulent acts by the defendant, any person 
acquiring title from him would take a good 
title. The effect of this was a request to 
charge that the title of Mrs. Groff, who, it 
was alleged, became possessed of the piano 
by gift from the purchaser at the sheriff's 
sale, was good, and that the plaintiff's right 
to possession was thereby defeated. The 
learned trial judge went astray in his view 
of this branch of the case. He seems to 
have been diverted by the thought that the 
trial was between the plaintiff and defend- 
ant as for a tort, forgetting that, the real 
issue was the right of the plaintiff to have 
possession of the piano, not his right to 
pursue the defendant, either for its price 
or for damages for any tort committed in 
connection with the purchase of the piano. 

A good title shown in the defendant's 
wife would have defeated the plaintiff, as 
well as a good title shown in the defendant 
himself. Wilson vs. Gray, 8 Watts, 25. 
The learned judge dropped out of the trial 
all questions relating to the assertion of 



title in Mrs. Groff, and erred in his answers 
to points and in failing to submit to the 
jury the (juestion whether, on the oral 
proof, the vendee of the sheriff took title 
with notice of the claim of title by the 
present plaintiff. It is true that the evi- 
dence is overwhelming on this point, but 
as the (acts of notice and knowledge are 
dependent on testimony, the question 
whether the notice was given and received 
should have been sent to the jury with 
proper instructions as to the rights of inno- 
cent third persons for a valuable consider- 
ation who might have taken title from the 
vendee, in ignorance of defect in title. 
See Levy vs. Cooke, 143 Pa., 607. 

From what has been said, it must fur- 
ther a{>pear that the Court erred in failing 
to affirm the defendant's ninth point, which 
was, " If A. E. Groff, the defendant, were 
insolvent at the time of the purchase of the 
piano, that fact alone does not permit the 
plaintiff to rescind the contract of sale, nor 
entitle him to a verdict in this case." 

Five or six of the assignments of error 
relate to the admission of proof showing 
acts done by the defendant contemporan- 
eously with the purchase from the plaintiff, 
indicating a scheme or general purpose to 
procure merchandise on credit without in- 
tention or ability to pay for them, and by 
subsequent confessions of judgment to 
make them liable to execution. This evi- 
dence was, speaking generally, admissible. 
It went towards showing the general pur- 
pose and intent of the defendant in the 
transaction with the plaintiff. The deal- 
ings being contemporaneous, similar in 
kind and having an apparent common and 
fraudulent result, were sufficient, in con- 
junction with evidence of gross insolvency, 
to subject the question of fraud and artifice 
to a jury. 

In conclusion, attention may be called 
to the fact that the true measure of dam- 
ages in case. of a finding for the plaintiff, 
would seem to be not the value of the 
chattel when originally sold with interest, 
hut its value when the plaintiff became en- 
titled to its possession by seizure under 
the writ of replevin. 

The judgment is reversed and a venire 
facias de novo is awarded. 
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C. p. OF LA.NCA.8TER COUNTY. 
Sellers vs. Shue. 

Tre$pass for coriversion of personal prop- 
trty — Statemevt — Allegata and pro- 
bata — New trial, 

Wbere,iD an action of treBpass for the retention 
by the defendant of peraonal property belong 
ing to the plaintifif, the Htat^ment sets forth the 
ownership of the plainiifif and the right to de^ 
mand the property, the specific goods retained 
and their value, the possessions of the defend 
ant and bis refusal to surrender them, these al- 
legations are sufficient, and all else in the state- 
ment is mere surplusage and does not affect the 
merits of the controversy. Hence a new trial 
will not be allowed in such case for variance be- 
tween the pleadings and the evidence, because 
the form of statement used included, besides 
the above, the allegations that the plaintiff 
"caaaally lost" the property, and it *'caroe 
into the poesession of the defendant by finding, '* 
who, intending to defraud and deceive the plain- 
tiff, converted it to his own use« whereas the evi. 
denoe showed that the plaintiff had bailed the 
property with the defendant, who held it for 
Btoiage charges and costs. 

December Term, 1899. No. 1 . 

Rule for new trial. 

IF. U. Hensel^ for rule. 

B, F, Davisj contra. 

January 17, 1903. Opinion bj Lan- 
DI8, J. 

The only reason for a new trial which is 
seriously urged in this case, and which re- 
quires any investigation at our hands, is 
the alleged variance between the pleadings 
and the evidence adduced on the trial. 

The action was in trespass, and would 
have been^ prior to the passage of the Pro- 
cedure Act of May 25, 1887, P. L., 271, 
for trover and conversion. The plaintiff 
filed what he called a declaration, and, 
having many of the old attributes of the 
common law declaration in cases of trover 
and conversion, it sets out that : " For 
that, whereas, the said plaintiff heretofore, 
to wit, on or about the 22nd day of June, 
A. D. 1899, at Lancaster, in the county 
aforesaid, was lawfully possessed, as his 
own property, of certain goods and chattels, 
to wit: (naming them); of great value, to 
wit: of the value of eight hundred dollars 



($800.00), lawful money of the United 
States, and being so thereof possessed, he, 
the said plaintiff, afterwards, to wit : on or 
about October 25th, A. D. 1899, and be- 
fore the commencemeiit of this suit, casu- 
ally lost the said goods and chattels out of 
his possession, and the same, afterwards, 
to wit: on or about the t:5th day of 
October, A. D. 1899, and before the com- 
mencement of this suit, came into the pos- 
session of the defendant by finding. Yet 
the said defendant, ^ell knowing the said 
goods and chattels to be the property of 
the said plaintiff, and of right belong and 
appertain to him, but contriving, and fraud- 
ulently intending, craftily and subtilely, to 
deceive and defraud the plaintiff in this be- 
half, has not as yet ilelivered the said goods 
and chattels, or any part thereof, to the 
said plaintiff, although often requested so 
to do, but so to do has hitherto wholly re- 
fused, and still refuses, and afterwards, to 
wit : on or about October 25th, 1899, con- 
verted and disposed of the said goods and 
chattels to his, the defendant's, own use." 

It was, therefore, insisted upon by coun- 
sel for the defendant that the plaintiff, 
under this statement of his cause of action, 
was bound not only to prove that the plain- 
tiff " casually lost " the said goods, but 
also that they " came into the possession 
of the defendant by finding," and not hav- 
ing done so, he was not entitled to a verdict. 

It must be admitted that no such evi- 
dence was produced upon the trial. It ap- 
peared that the plaintiff purchased the pro- 
perty in dispute, which consisted of the 
outfit of a pool and billiard saloon, and 
that his son carried on business with it. 
The plaintiff, becoming ill, wished to bor- 
row $100.00, and bavin? ascertained that 
he could get the money from the defendant, 
he authorized his son, in writing, to make 
a bill of sale of this property as security. 
The son did so, and at the same time, gave 
his individual note. The property was at 
this time stored in a house on Water 
street, Lancaster City, but subsequently 
Shue removed it to his own place of busi- 
ness. The note was discounted at the 
Lancaster County National Bank, and paid 
there by the plaintiff, and shortly after- 
wards the bill of sale was delivered up to 
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him, but Shue refused to surrender the 
property on account of certain claims for 
the cost of the removal of the goods to his 
hotel and their storage while there. Does, 
however, this alleged variance prevent the 
plaintiff from recovering ? The gist of the 
action was the ownership of the goods by 
Sellers and the retention of them by Shue 
after demand made. There were sec forth 
in the statement the ownership of the plain- 
tiff and the right to demand them, the spe 
cific goods retained and their value, the 
possession of the defendant and his refusal 
to surrender them. All else was mere 
surplusage, and did not, we think, affect 
the merits of the controversy. Sufficient 
facts were present co in in our judgment, 
bring the case within the wording of the 
Act of 1887. 

In Fritz vs. Hathaway, 135 Pa., 274, it 
was held that : '*As to all matters of sub- 
stance, completeness, accuracy and preci- 
sion are as necessary now to a statement 
as they were before to a declaration, in the 
settled and time-honored forms," and in 
Jones V8. Gordon. 124 Pa., 268, that the 
manifest purpose of this enactment was to 
abolish the technical distinctions between 
the common law actions, and that it should 
be liberally interpreted. Therefore, it was 
said, in Duffield vs. Rosenzweig, 144 Pa., 
520: '* We are of opinion that perhaps an 
action of trespass, technically so called, 
could not have been maintained ; but by 
the Act of May 25, 1887, P. L., 271, the 
distinctions theretofore existing between ac- 
tions of trespass, trespass on the case and 
trover, so far as they relate to procedure, 
were abolished, and, although the plaintiff's 
statement sets forth his claim as in tres- 
pass, we cannot, in view of the provisions 
of the statute, distinguish in the form of 
procedure one from the other. If the facts 
establish his right to recover in either 
form, therefore, he is entitled to judgment." 
See also Miller vs. Lehigh County, 181 
Pa.. 622. In Busch vs. Calhoun, 14 Sup., 
678, it was said that " the Act of 1887, 
while abolishing certain distinctions in 
actions, makes no change as to the particu- 
larity with which matters of substance, in- 
dispensable to an intelligent and just judg- 
ment between the parties, must be set out," 



and in Baylor vs, Stevens, 16 Sup., 365, 
that one of the principal functions of the 
statement is ,to furnish the information 
which it is necessary for the defendant to 
have of the ground upon which the plain- j 
tiff seeks to recover, in order that he may 
prepare for, and properly present, his de- 
fense, and, if this is furnished, it is suffic- 
ient. See, also, Shelly vs. Kuestner, 19 
Sup., 219. 

It is true that the plaintiff avers that he 
lost, and the defendant found, the prop- 
erty in dispute. It seems to me, however, 
that this part of the statement was imma- 
terial to the plaintiff's case. Had he 
only alleged that the plaintiff was the 
owner of the goods, and that the defendant 
had secured possession of them and un- j 
lawfully refused to deliver them over to | 
their rightful owner upon demand, would 
not these allegations have been suflScient 
foundation upon which to maintain an 
action of trespass for their value? I think, 
in substance, this is what the plaintiff 
alleges here, and, if he has done more, it 
is of no account, and can be treated, as we 
have said, as surplusage. He was not 
bound to show how the defendant obtained 
possession, and he was, therefore, not 
bound to set it out in his statement. The 
cause of action was the unlawful detainer 
of the property by the defendant. I do 
not understand the law to be that there 
can be no recovery in a case, because of 
the use of some of the expressions formerly 
need in the old common law forms, provided 
sufficient is set forth to warn the defendant 
of the real cause of complaint. 

I am, therefore, of the opinion that there 
is no merit in the reasons filed, and, be- 
cause of this, they are overruled, and the 
rule for a new trial discharged. 

Rule discharged. 



t Mr. Dallas said in one of his speeches, — 
" Now we are advancing from the starlight 
of circumstantial evidence to the daylight of 
discovery ; the sun of certainty has melted 

' the darkness." To which Curran retorted, 

\ "When a man cannot talk sense, he talks 

i metaphor." 
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Hnbar's Assigned Estate (Heidlebach's 
Appeal). 

Notice to attorney binding on client — 
Judgment given in trust — Transfer of 
— Evidence. 

The knowledge by an attorney of the purpose 
for which a judgment was given ** in trust " 
will be impated to the client who has employed 
him in the matter, and prevent the client from 
reaping the benefit of a subsequent transfer to 
bin) of the jndgmeut for a dififerent purpose. 

Where snoh subsequent transferee is an as- 
signee for the benefit of creditoi-s and such judg- 
ment was originally given by his assignor, an 
and iter distributing the assigned estate has 
joriMiiction to decide whether the assignee can 
liold such judgment against the creditors. 

Id such contest before the auditor the evi- 
dence of the plaintiff in said judgment is admis- 
sible to show the purpose for which the judg- 
ment was giynn and transferred. 

Appeal of Jacob H. Heidlebach as as- 
sigDee for the benefit of creditors of J. 
Milton Huber and wife, and also for him- 
self from the judgment and decree of the 
Court of Common Pleas of Lancaster 
County, dismissing the exceptions to the 
report of the auditor distributing the as- 
signed estate of said Milton Huber and 
wife, and absolutely confirming the same. 

In overruliag the exceptions to the 
report of Owen P. Bricker, auditor, the 
Court below filed the following opinion : 

January 18th, 1902. Opinion by Lan- 

DI8, J. 

The only real question which requires 
investigation in this case is that which is 
raised by the first four exceptions to the 
report of the auditor, and it relates to the 
surcharge made against the accountant of 
$1,146.90. The auditor has found that a 
certain judgment for $1,050, and which, 
with interest, now amounts to the sur- 
charge above mentioned, was confessed by 
J. Milton Huber to C. Reese Eaby, in 
trust, for the protection of certain trust 



funds held by the said Huber as the com- 
mittee of Annie Krieisley. If that be so, 
then we are of opinion that, under the facts 
in this case, he has arrived at the correct 
results. 

The judgment was entered in this Court 
on June 3, 1896, to April Term, 1896, 
No. 571. The assignor testified that he 
went to Mr. Eaby, as his counsel, and told 
him that he had some trust money of 
Annie Kneisley and that he wanted to 
protect that trust ; that he also spoke to 
him about Mary Hastings, and that he 
then gave Mary Hastings a judgment for 
$2,000, and executed the judgment, which 
is the subject of this controversy, to pro- 
tect the Kneisley trust. He says that he 
did not, at that time, know just exactly 
how much was due oJf these trust funds, 
and whatever balance remained over, if 
any, was to be held by Mr. Eaby in trust 
for his use. When Mr. Eaby was first 
examined, his testimony was, that this 
judgment was for the protection of the 
money due to Mary Hastings; but, sub- 
sequently, he supplemented it by saying 
that he was incorrect in making this state- 
ment, and that the judgment bond to him 
as trustee was given to protect, not the 
Hastings money, but that of the Kneisley 
trust estate, Mary Hastings being pro- 
tected by another judgment given at the 
same time for $2,000 to her. The assets of 
the estate consisted chiefly of real estate. 
The assignee exposed it to public sale, and 
sold of it a tract of about eighteen acres to 
J. Milton Huber, the assignor, for the sum 
of about $4,050, he buying for himself and 
in his. own name. The question then arose 
as to how Huher was to pay for this land, 
and A. C. Reinoehl, Esq., who was the 
attorney of the assignee, having demanded 
security for the purchase money, was told 
that Huber had arranged to get $3,000 in 
the following spring from Mary Hastings 
on a first mortgage, and Reinoehl agreed 
that, so far as this money was concerned, 
it was satisfactory, but he wanted security 
in some shape for the balance. He then 
suggested that this disputed judgment be 
transferred to Jacob Heidlebach, assignee, 
as collateral security. On October 13, 
1897, Eaby, as trustee, transferred the 
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judgement to "Jacob Heidlebach, assignee 
of J. Milton Iluber, as collateral security, 
for the payment of the purchase money of 
eighteen acres of land, in West Lampeter 
township, sold by J. Heidlebach, assignee, 
to J. Milton Iluber, September 24, 1897-" 
That Keincehl had some knowledge as to 
how this judgment was held by Eaby is 
shown by his examination of Eaby at one 
of the meetings of this audit. Among 
other questions, he put the following: 
*' Now, Mr. Eaby, at the time when we 
were arranging to secure the $1,000 bal- 
ance by J. Milton Huber of the eighteen- 
acre tract, was anything said by you or 
Milton Iluber in regard to my inquiries as 
to its validity, that it was held in trust by 
you for Milton Iluber ; at the time when 
you spoke to me about securing the $1,000 
balance of purchase money on the eighteen 
acre tract, do you recollect your statement 
being made by you or Milton Iluber to 
satidly me about the judgment being good, 
that you held it in trust for him, first, to 
secure him against any trust moneys that 
he might have in his hands, and, after that, 
you were to hold it as a trust fund for his 
personal use, to be reserved in case he 
would be compelled to make an assign- 
ment?" To which Mr. Eaby responded: 
" Yes, sir, unquestionably ; I don't under- 
stand that question about being reserved 
for his personal use. At that time, it was 
to be held by me in trust for the payment 
of any trust moneys that were due by J. 
Milton Iluber.'' Another question was: 
" Now, then, further, Mr. Eaby, whether 
it wasn't stated between you and me that 
it was given expressly with the understand- 
ing that, in case of an assignment, which 
he was afraid of, you were to keep that 
fund in your hands for his use ?" To 
which Mr. Eaby responded : '* That was 
the very object, for his use, if not needed 
for trust creditors, and under no consider- 
ation was it to pass." The only evidence, 
outside of this, presented in the case was 
that of Jacob Heidlebach and John Har- 
mon, who testified that Huber, at some 
time, had told them that he had $1,200 
with C. Reese Eaby, which he wanted to 
transfer over to Heidlebach to put in this 
tract of land for his wife. There was no 



evidence that Huber ever owed his wife 
anything, nor was it shown that, at the 
time the judgment was transferred, any 
inquiries were made as to the ownership of 
the judgment by Heidlebach or any one 
for him. Under this practically Qodisputed 
testimony, the auditor concluded that it 
was clear that the judgment had been con- 
fessed for the protection of the trust estate 
of Annie Kneisley, and that as Reinoehl, 
who was Heidlebach's attorney, had knowl- 
edge that the judgment was given to secafe 
trust moneys, Heidlebach himself was 
affected by this knowledge of his attorney, 
and he could not hold as collateral the 
judgment against the parties for whose 
benefit it had been actually confessed. 

The impression seemingly upon the mind 
of counsel for the exceptant is, that an at- 
tempt is here being made to attack the 
validity of the judgment in a collateral 
proceeding before the auditor. It need 
hardly be stated that no such question here 
arises. Every one must admit, under the 
well-settled rules of law, that an auditor 
cannot inquire into the validity of a judg- 
ment regular upon its face : Dyott's Estate, 
2 W. & S., 5'57 ; Appeal of the Second 
National Bank of Tltusville, 85 Pa., 680 ; 
unless it has been fraudulently given by 
collusion between the debtor and the 
plaintiff in such judgment, for the pur- 
pose of hindering and delaying creditors, 
when it may be attacked collaterally 
by the creditors intended to be de- 
frauded : Dougherty's Estete, 9 W. & 
S., 189; Meckley's Appeal, 102 Pa., 
536; Harbaugh vs. Butner, 118 Pa., 
273 ; Baird vs. Ford*, 162 Pa., 641 ; Page 
vs. Williamsport Suspender Company, 191 
Pa., 611 ; and we may go further, also, in 
his contention, and admit that the bona 
fide assignee, for valuable consideration, of 
a judgment confessed to indemnify the 
plaintiff, while taking it subject to all the 
defenses of the obligor against the obligee, 
does not take it subject to the secret equi- 
ties of third persons : Davis vs, Barr, 9 
S. & R., 141 ; Appeal of Mifflin County 
National Bank, 98 Pa., 160; Barker's 
Estate, 1 Lanc. Law Review, 313. But 
it is equally well settled that an auditor 
may receive testimony to show that, since 
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its reodition, the judgment has been paid, 
or otherwise satisfied: Borland's Appeal, 
66 Pa., 470 ; and he may even, at the in- 
stance of general creditors, receive evi- 
dence to show that a judgment given for 
one purpose has been fraudulently used by 
the plaintiff for another and different pur- 
pose: Stark's Appeal, 128 Pa., 545. If, 
then, the judgment was given for Iluber's 
own benefit, it would be fraudulent and 
absolutely void ; for, in such case, it would 
be an attempt on the part of the debtor to 
obtain a personal advantage to himself at 
the expense of his creditors, by conspiring 
with plaintiff to protect him against them. 
No debtor can thus preserve a secret lien 
for his own benefit ; and, if the judgment 
was absolutely void in its incipiency, a 
transfer by the plaintiff, who was cogniz- 
ant of the fraud, could surely not restore 
it to life. If, on the other hand, it, by 
any construction, could be considered as a 
trust for Ruber's wife, it would be equally 
inefficacious. The law does not presume 
the existence of a separate estate in the 
wife: Eavanson vs. Pownall, 182 Pa., 
587 ; and a wife, in a contest with credi- 
tors whose debts existed when the judg- 
ment was confessed, must establish that it 
was given to her bona fide to secure a debt 
due to her from her husband for money of 
her separate estate : Wilson vs, Silkman, 
97 Pa., 509 ; and, in the absence of such 
proof, the judgment must be deemed fraud- 
ulent as to such creditors: Billington t;8. 
Sweating, 172 Pa., 161. Even a judg- 
ment confessed to a wife by one who is 
neither indebted nor about to engage in a 
hazardous business, is fraudulent as to 
creditors, if confessed for the purpose of 
protecting the wife in case her husband 
should afterwards become embarrassed : 
Shank vs. Simpson, 114 Pa., 208. As, 
therefore, there is no evidence here pre- 
sented to show any estate in the wife, or 
any indebtedness due to her, if such a 
trust was created, it was fraudulent and 
void, and the rights of the assignee could 
not, by virtue of a transfer, rise higher 
than hers. 

If, then, the judgment was not confessed 
to C. Reese Eaby in trust for either J. 
Milton Hnber or his wife, and, if, as we 



have just said, it would be absolutely void, 
even if so confessed, if any validity re- 
mains in it, it would be by virtue of it be- 
ing a trust for the protection of the Kneis- 
ley estate. Mr. Eaby could not be con- 
sidered in the light of an active trustee. 
It was purely a dry trust, and, therefore, 
he had no right to divert the judgment 
from its original purposes for the benefit 
of the defendant in the judgment. If 
Hcidlebach had any title, it must have 
been through Eaby as trustee of the 
Kneisley estate, and the transfer of the 
funds of that estate to him as collateral for 
purchase money due to him as assignee by 
Huber, the defendant in the judgment and 
his assignor, could under no circumstances, 
be maintained. In order that we may 
keep before us a perfect understanding of 
the situation, we must never lose sight of 
the fact that he who is the exceptant in 
this case and the claimant of the judgment 
is the assignee of the assigned estate who 
sold the land to the debtor, and whose at- 
torney, at the time the judgment was trans- 
ferred, had information not only from the 
record that Eaby was a trustee, but had 
also positive information that it was held 
to secure trust moneys for which J. Milton 
Huber was liable. The knowledge of his 
attorney was his knowledge. The assignee 
had no right to ask for, nor had Eaby any 
right to give, the judgment, with the 
knowledge of these facts. Nor could 
Heidlebach, the assignee, hold the judg- 
ment against the creditors, even though 
the claim of the Kneisley estate could not 
be made out. An assignee of a bond, 
with notice of the illegality of the contract 
which forms the consideration, will not be 
protected by even a declaration of no set- 
off: Duquesne Bank's Appeal, 74 Pa., 
426 ; Griffiths vs. Sears, 112 Pa., 528. 

Under these circumstances, we do not 
see how the auditor could have made any 
other distribution than the one he did. 

We are perfectly satisfied with the re- 
sult, except, we think that, in the calcula- 
tion, a small error of $10 was made, 
which, if we are right, should hereafter be 
corrected. We, therefore, overrule the 
exceptions to the auditor's report and 
absolutely confirm the same. 
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Exceptions overruled. 

The appellant thereupon took this ap- 
peal assigning for error the action of the 
Court below in dismissing the exceptions 
filed to the action of the auditor in sustain- 
ing the exceptions filed to the account and 
surcharging the credit for the amount of 
the Eab; judgment, in awarding a 
dividend thereon to the Kneisley estate, 
and in admitting the evidence of Mr. Eaby. 

B. F, Bavia^ for appellant. 

In order to warrant the surcharge by 
the auditor of the Eaby judgment there 
should have been proof of fraud. 

Speakman's Appeal, 7 Pa., 25. 

Miller's Appeal, 102 Pa., 544. 

There was no evidence that Mr. Rein- 
oehl knew that the judgment was confessed 
to protect the Kneisley estate if it was so, 
or that the appellant had any such knowl- 
edge or of any " collusion." The evidence 
was that Huber had told him otherwise. 

Reinoehl was apparently deceived by 
Huber, and under Gray vs. Hartman, 6 
Superior, 195, and Lewis vs. Baker, 162 
Pa., 510, he could contradict him. 

If this surcharge is sustained the appel- 
lant loses the money. Neither he or 
Reinoehl had anything to gain by the 
transaction. 

One fact cannot be presumed from 
another which is itself but an inference. 

McAleer vs. McMurry, 58 Pa., 126. 

Neither Mr. Eaby nor Mr. Huber were 
competent witnesses to impeach the trans- 
fer of the judgment. 

Eby vs. Eby's Assignees, 5 Pa., 435. 

Johns' Adm'r vs. Pardee, 109 Pa., 545. 

Tisch vs. Utz, 142 Pa., 186. 

Mr. Eaby had a right to transfer the 
judgment, and the appellant gave value for 
it in assuming liability for the balance of 
the purchase money. And the word 
** trustee" written on the bond does not 
alter the case. 

Act of May 28, 1715, Sec. 1, 1 Sm. L., 
90. 

Ash ton vs. Atlantic Bank, 3 Allan 
(Mass.), 217. 

Dillaye vs. Bank, 51 N. Y-, 345. 

1 Perry on Trusts, 4th ed., Sec. £25, 
p. 289. 



The Kneisley estate was not named on 
the bond. 

The assignee of a bond does not take it 
subject to the secret equities of third per- 
sons. 

Appeal of Mifilin County Bank, 98 Pa., 
153. 

The auditor had no authority to make 
distribution to the Kneisley estate. 

Meckley's Appeal, 102 Pa., 586. 

W. U. ffenselj for appellee. 

When the assignor sold the real estate 
for $4,050, he became liable to account 
for that amount. Instead he collected 
$1146.90 less than that amount, and asks 
credit for the latter sum and that the 
creditors shall lose it. 

There is evidence that both appellant 
and Mr. Reinoehl knew that the judgment 
was for the Kneisley estate. 

Both Mr. Eaby and the assignor, Mr. 
Huber, testified that they did. 

The knowledge of appellant's counsel 
Mr. Reinoehl was the knowledge of the 
appellant. 

Abbott's Trial Ev., 2nd Ed., 928. 

The auditor had jurisdiction to inquire 
into the validity of the transfer of the 
judgment- 
Borland's Appeal, 68 Pa., 470. 

Stark's Appeal, 128 Pa., 545. 

If given to Mr. Eaby as a dry trustee 
for the Kneisley estate it could not be used 
for any other purpose. 

December 18, 1902. 

Per Curiam : The various questions 
involved in this appeal were carefully 
passed upon by the Court below in a well- 
considered opinion, dismissing the excep- 
tions to the report of the auditor mak- 
ing distribution of the balance in the hands 
of the assignee. The questions involved 
are all fully discussed and the authorities, 
upon which the several conclusions rest, 
are cited. We can add nothing, by fur- 
ther discussion, which would make more 
clear the grounds upon which the conclu- 
sions of the court below rest. We are ail 
of the opinion that the judgment should be 
affirmed. 

The ninth assignment of error here re> 
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lates to the admission of the evidence of 
C. Reese Eabjr, Esq., by the auditor. It 
does not seem to have been raised in the 
coart below, but the grounds upon which 
it was received are fully vindicated in the 
opinion of the Court below as to the con- 
tention of the appellant that the assign- 
ment by Eaby to Heidlebach could not be 
collaterally attacked. 

The assignments of error are all over- 
ruled and the decree affirmed. 



Common S^ens^^mv. 



C. p. OF LANCASTER COUNTY. 

People's Tmst, Savings and Deposit Co. vs. 
Aaron 8. Holman, Defendant, and Peo- 
ple's Building, Loan and Deposit 
Oo., Garnishee. 

Building assoniations — Set-off of value 
of stock against holder^ s indebtedness. 

The payment of dues on building associatiun 
stock does not ipso facto work an extinguish- 
ment to the extent uf the value of the stock of 
the holder's mortgage indebtedness to the asso- 
ciation. Hence the purchaser at sherifiTs sale 
of the real estate of such stockholder and mort- 
gagor, cannot, by notice, compel the association 
to credit the value of the stock against the mort- 
gage indebtedness, there having been no trans- 
fer of the stock to the association as collateral 
security and no appropriation by the association 
or the mortgagor of its value in payment of the 
mortgage iodebtedne^s, and such stock is sub- 
ject to attachment by other creditors notwith- 
standing such notice given by said purchaser to 
the association. 

August Term, 1902. No. 131. 

Motion for judgment upon interrogator- 
ies and answer. 

Goyle ^ Keller^ for plaintiff. 

Appel ^ Appely for garnishee. 

R. V, Alexander^ for defendant. 

January 17, 1903. Opinion by Lan- 

DIS, J. 

The facts of this case are, that the plain- 
tiff was the holder of a promissory note for 
$300.00, dated April 4, 1902, signed by 
Mame E. Rudy, to the order of Aaron 8. 
Holman, payable ninety days after date, 
and endorsed by the said Uolman. On 



August 7, 1902, after maturity and protest, 
it caused a foreign attachment to be issued 
against the defendant, in which the Peo- 
ple's Building, Loan and Deposit Company 
was summoned as garnishee. Judgment 
was entered against the defendant, and the 
garnishee filed its answer, in which it ad- 
mitted the following facts: On May 8, 
1889, Holman borrowed from the Building 
Association $2,000, giving as security 
therefor a mortgage, with accompanying 
bond, on a brick dwelling house and lot of 
ground, located in the borough of Manheim. 
At the same time, he subscribed for five 
shares of the 28th series of the capital 
stock of said association. In the beginning 
of the year 1897, these shares were with- 
drawn and applied to the reduction of the 
said mortgage, and this, with a payment in 
cash, reduced the amount due thereon to 
$800.00. lie then executed a new bond, 
conditioned for the payment of $800.00, 
with interest and premium, as follows : 
Four dollars monthly installment on stock, 
401 00 monthly premium, and four dollars 
monthly interest. The bond was given as 
collateral security for the above-mentioned 
bond and mortgage. At or about the same 
time, he subscribed for two shares in the 
44th series of said association, and this 
stock still stands in his name on the books 
of said corporation, the last payment upon 
it having been made by him in June, 1902. 
The amount due the association on Novem- 
ber 31, 1902, on the mortgage and stock, 
was $843.25, and the value of the said 
two shares in the 44th series was, on June 
30, 1902, $296.74. Neither Holman nor 
the Building Associalion ever appropriated 
the value of the said shares to the pay- 
ment of the loan secured by the said mort- 
gage, and no transfer was ever made of the 
said stock to the association as collateral 
security. It appears, however, that A. 
Florence Shenk, who held a judgment next 
after the mortgage, purchased, at sheriflfs 
sale, the real estate upon which the mort* 
gage security is a lien, and she then noti- 
fied the Building Association that it must 
appropriate the value of the said stock to 
the reduction of its mortgage. If her posi- 
tion is correct, and it must so act, then the 
Building Association has a complete de- 
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feme to the plaintiflTs attachment ; but if 
this is not a correct proposition, it follows 
that judgment must be entered in favor of 
the plaintiff. 

The payment of dues on the stock of a 
building association does not, ipso facto^ 
work an extinguishment of so much of a 
debt due by the shareholder to the asso- 
ciation. The debtor may so apply it, but 
the payment itself is not an application of 
the money to the reduction of the indebted- 
ness. The debtor is not compelled to give 
up his stock whenever suit may be brought 
upon his obligation. Such, however, 
would bo the necessity of his case, if the 
law applied, against his consent, to the in- 
stallments paid by him upon his stock to the 
discharge of his indebtedness. North 
American Building Association vs. Sutton, 
85 Pa., 468. This is equally the rule 
even when the stock is assigned to the 
association as collateral security. Econ- 
omy Building Association t;^. Hunger- 
buehler, 93 Pa., 258. The debtor can 
apply it upon the indebtedness. Early h 
Lane's Appeal, 89 Pa., 411. And, if he 
does so at the inception of the contract, he 
cannot thereafter successfully question it. 
York Trust, Real Estate and Deposit 
Company, Receiver, vs. Gallatin, 186 Pa., 
150. Or the association, by virtue of its 
assignment, may do so. Erthal vs. Glueck, 
10 8up., 402.' But, if neither of them 
makes the application, strangers cannot 
compel it, for they stand upon an entirely 
different footing. Hence, where an as- 
signee, for the benefit of the creditors of a 
mortgagor, gave notice to an association 
not to apply the payments on stock to the 
mortgage debt, the purchaser of the real 
estate bound thereby could not compel the 
association to do so in order to reduce the 
mortgage. Spring Garden Association vs. 
Tradesmen's Loan Association, 46 Pa., 
498; Springville S. F. & L. Association 
vs. Haber's Adminis., 38 Leg. Int., 329; 
Link vs. Germantown Building Asso., 89 
Pa., 15; Endlich on Building Associa- 
tions, Sec. 462. In the more recent case 
of Wadlinger vs. Washington Association, 
168 Pa., 622, a debtor, who had given a 
judgment bond and also assigned his stock 
to the association as security, subsequently 



transferred the stock to a third person, 
who then demanded of the association that 
it collect its debt upon the judgment bond, 
and thus keep intact the payments on the 
stock. The equities of the assignee were, 
however, ignored, and the association was 
permitted to exhaust the stock payments, 
even though it was to his detriment, the 
assignor having, by his assignment, for- 
feited his right to an appropriation of the 
stock, and the assignee, as a third party, 
having no right to interfere. See, also, 
Philadelphia Mercantile Loan Association 
vs. Moore, 47 Pa., 233. It has also been 
lately decided, by Swartz, P. J., in Lewin 
vs. Building k Loan Association, 28 G. 
C. R., 55, that, in order to effectuate the 
application of payments on the stock to the 
debt, it requires an active appropriation by 
one or the other of the parties. If neither 
apply it to the debt, it is liable to the 
claims of the creditors of the debtor, and 
may be taken in execution to satisfy them. 
There are only two parties to a building 
association contract who can appropriate 
stock dues to the mortgage debt, the bor- 
rower and the association. Strangers, 
whatever their equities may be, can re- 
quire nothing which the parties do not. 
^^A building association is not a mere 
stakeholder. A stockholder can not en- 
tangle himself with strangers, and then 
ask the association to act as arbitrator to 
work out the equities detween the rival 
claimants to the stock. The officers of an 
association have difficulties of their own in 
administering the' affairs of the organiza- 
tion, and the law will not burden them with 
the solution of outside matters, involving 
disputed questions of law and fact." It 
I has been even held, in Freemansburg Build. 
I & Loan Associationv«.Watts, 199Pa.,221, 
. that, ** where a borrowing member of a 
' building and loan association gives the 
aesociation an obligation which provides 
for the payment of the principal debt in 
equal monthly installments, until the whole 
is paid, ^according to the Act of Assembly 
and the terms and provisions of the Con- 
stitution and By-laws of said association/ 
the monthly installments cannot be appro- 
priated to a direct payment on account of 
the loan with the effect of leaving dues on 
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the stock unpaid." These questions are 
also fall J discussed, and disposed of in the 
same way, in Johnson vs, Sharon Building 
Association, 16 Sup., 811. See, also, 
Hemperlejr vs. Tyson, 170 Pa., 885 ; 
American Mechanics' Building & Loan 
Association vs. Dunlap, et al., September 
Term, 1900, No. 84 (20 Lang. Law 
RiviBW, 59). 

As it then clearly appears that A. 
Florence Shenk has no interest in this con- 
troversy, and has no rights which she can 
assert against the Building Association, 
and, as it makes no claim upon the stock, 
it follows that the plaintiff is entitled to 
judgment on the answers, and we, there- 
fore, enter judgment in favor of the plain- 
tiff and against the garnishee for the sum 
of $296.74. 

Judgment for plaintiff. 



C. P. OP LANCASTER COUNTY. 

Mary E. Eberhr, Adm'x of Adam J. Eberly, 
dec'd, ys. Esaias Billingsfelt (No. 2). 

Sheriff'' s sales — Notice to dpfendant — 
Return of sheriff. 

It is too late to object to irregularities in giv- 
ing notice of a sheriff's sale after the deed baa 
been acknowledged, delivered to the purchaser 
and recorded and the purchase money paid. 

A sherifiTs sale will not be set aside for irrega- 
larities in the notice to the defendant where the 
defendant had actual notice and attended the 
sale. 

Where the sheriff left a sale bill at the defend- 
ant's residence daring his absence from home, 
this is sufficient notice to the defendant. 

The return of a sherifTs sale is not irregular 
because it is not entered on the docket and its 
endorsement on the writ is not sworn to. 

November Term, 1908. No. 87. Ex. 
Doc. 

Role to set aside sheriff'^ sale. 

B. F. Lavis^ for rule. 

John W. Denlinger and William J. 
Eberly^ contra. 

January 17, 1903. Opinion by Lan- 

DI8,J. 

Nineteen tracts of real estate were sold 
by the sheriff, as the property of the de- 
fendant, on November 15, 1902, and on 
Saturday, November 22, 1902, the sheriff's 



deed was acknowledged in open court and 
subsequently delivered to the purchaser. 
The defendant now asks that it be cancelled 
and the sale set aside : First, because no 
notice was given to the defendant of **such 
sale and of the day and hour when, and the 
place where, the same will be, and what 
lands or tenements are to be sold, and the 
place where they lie ; " secondly, because 
the sale was improperly held, as all the 
properties were sold as a whole ; and, 
thirdly, because the records or dockets did 
not show a return to the sale, and the re< 
turn endorsed upon the writ was not 
sworn to. 

As in depositions taken in support of this 
rule, the defendant testified that, while he 
was not at home at the time, be was in- 
formed, upon his return, that the sheriff 
had been there, and, according to his re- 
collection, a sale bill was left at his house 
on that day by the sheriff; that he knew 
when the sale was to be held, and where, a 
short time before it was held ; and that he 
was present with his counsel at the sale, it 
is unnecessary to dwell upon the first 
reason assigned. The purpose of the Act 
of Assembly is to give notice to the de- 
fendant, and where it is evident, as it is in 
this case, that he had actual notice of 
everything to which he was entitled under 
the Act, he has no just cause of complaint. 
But, outside of this, the deputy sheriff 
swears he performed his duty, and details 
the manner in which he did it, and, in my 
judgment, it was quite sufiicient. In Lan- 
caster Saving Institution vs. Reigart, 2 
Clark, 515, a case arising in this court, 
Lewis, P. J., said: "In addition to the 
publication of the notice of sale as required 
by law, the sheriff left a copy at the resi- 
dence of the defendant. * * * The defend- 
ant was absent from his house at the time 
the notice was left, but it does not appear 
that the sheriff knew where to find him, 
or that he had changed his residence. The 
notice must, therefore, have the effect of a 
notice left at the defendant's place of 
abode. It appeare also that he attended 
at the sale, and furnished what was stated 
to be a more perfect description of the 
property, which was read to the bidders 
and others. Under these circumstances, it 
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18 considered that the sheriff did all in his 
power to comply with the provisions of the 
law respecting the notice of sale, and that 
the notice given was sufficient." 

As to the second objection, it appears 
that all of the properties were first offered 
separately, and then as a whole. A larger 
price being bid for them as a whole than 
separately, they were sold in the most ad- 
vantageous way. Of course, this was en- 
tirely correct, and its mere statement is a 
complete answer. 

The third complaint seems to be equally 
without foundation. Upon the back of his 
writ, the sheriff has endorsed the following: 
"Nov. 15, 1902. Sold the within de- 
scribed real estate to Mary E. Eberly, ad- 
ministratrix of Adam J. Eberly, deceased, 
for the sum of $0,025.00. Deduct costs, 
$251.74 = $5,767.26. So ans. Thomas 
F. McMichael, Sheriff." In my experience 
at this bar, 1 never knew, and never saw, 
any other method of returning a writ of 
execution. It is strictly in accordance with 
the practice of this court. It is true that 
the officer" must" make return of his pro- 
ceedings to the court, according to the 
command of his writ, but there is no pro 
vision that he shall do so under oath, and 
the filing of the return with the prothono- 
tary, who is the clerk of the Court of 
Common Pleas, has always been considered 
with us a proper compliance with the Act. 
It is not intended that a departure shall 
be made from this practice without reason 
at this late day. 

Aside from all this, there is an insuper- 
able obstacle in the path of the exceptant 
at the present time to the making absolute 
of this rule. The sheriff's deed has been 
acknowledged, delivered to the purchaser 
and recorded, and the purchase money 
paid. It was said, in Connelly vs. City of 
Philadelphia, 86 Pa., 110, that "there is 
no doubt about the power of the Court of 
Common Pleas to set aside a sheriff's sale 
at any time before the deed is acknowl- 
edged, or even after that act, if done at 
the same term ;" but, in Evans V8, Maury, 
112 Pa., 300, it was held that, " after a 
sheriff's sale has been confirmed,- the pur- 
chase money paid, the deed acknowledged, 
recorded and delivered to the purchaser, 



and possession of the premises taken by 
him, the court has no power, upon a rule 
to show cause, to set aside the sale and 
compel the purchaser to deliver up the 
deed to be cancelled. The delivery of the 
deed by the sheriff, after it has been 
properly acknowledged, the sale confirmed 
and the purchase money paid, vests the 
title in the purchaser. It is a good title 
until it is proved that he procured it by 
fraud upon the defendant in the execu- 
tion." In Cooper vs. Wilson, 96 Pa., 
409, Mr. Justice Paxpon said: "There 
must be a point of time when such irregu- 
larities [referring to a failure to post a bill 
upon a half lot owned by a terre-tenant] 
are cured. The law fixes the acknowl- 
edgment of the sheriff's deed as that time. 
Were we to relax this rule, we might 
imperil titles." See, also. Media Title & 
Trust Company vs, Kelly, 185 Pa., 131 ; 
Reed vs. McNary, 30 Pitts., 317; Sipp 
vs. Insurance Company of North America, 
8 Dist. Rep., 283. I am, therefore, of 
opinion that the rule Should be discharged. 
Rule discharged. 



0. C. ADJUDICATIONS. 



On Thursday, February 5, 1903, Judge 
Smith handed down adjudications in the 
following decedents' estates : 

Elizabeth Witmer, Strasburg borough. 

Annie Witmer, Strasburg borough. 

Tobias M. Kauffman, East Ilempfield. 

Petronella Schmidt, city. 

Rudolph F. Rauch, city. 

John Burkhart, Manheim township. 

David Eckman, Strasburg township. 

Mary Ann Wade, East Drumore. 

Jacob H. Burkhart, East Lampeter. 

Morris H. Gibble, Mount Joy township. 

James Van Buskirk, Berks county. 

Rachel J. Hogg, Colerain. 

On Monday, February 16, 1903 : 
Isaac K Brandt, of Rapho Township. 
Sarah Hubley, of City. 
German Hinds, of Columbia. 
Martha F. Weaver, of E. Earl. 
Samuel Witmer, of Quarry ville. 
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Fahnestock's Estate (Keller Exr's Appeal). 

Bequest of " income " of coal and timber 
lands. 

A clause in a will giving; the rente aud in- 
comes of the testator's real estate until sold to 
bis widow covers the income irora wood and 
coal lands in which the testator was inter 
ested and which were incapable of producing 
income save by the sale of timber and leasing 
ooal rights, the testator having had knowledge 
of the condition of said lands, and that meas- 
ures were being taken to make them produce 
income which resulted in timber and coal leases 
being entered into shortly after his death. 

Appeal of W. H. Keller, one of the 
executors of R. E. Fahnestock, deceased, 
from the decree of the Orphans' Court of 
Lancaster County dismissing exceptions to 
the auditor's report in said estate and con- 
firming the same absolutely. 

The auditor, Wm. R. Brinton^ reported 
inter alia as follows : 

** Testator gives the rents and incomes 
of his real estate, including the West Vir- 
ginia lands to his wife, and further directs 
that she shall not pay the taxes on the 
West Virginia lands, which taxes are to be 
paid out of another portion of his estate. 

The single question arises, Does the 
said snoQ of $1,065.90, being the net 
amount of the twenty dividends upon the 
West Virginia lands now in the hands of 
the executors, pass to Mrs. Elizabeth 
Fahnestock under testator's devise to her 
of all the rents and incomes of his real 
estate, or is it properly a part of the prin- 
cipal or corpus of the estate ? 

Mr. Return E. Fahnestock acquired his 
interest in these lands in the year 1865; 
Michael Bouvier and wife by their inden- 
ture dated January 7, 1865, and recorded 
in Wyoming County, in the State of West 
Virginia, in Deed Book No. 3, page 227, 
and in McDowell County in the same State, 
in Deed Book 1, page 26, conveyed the 



said lands consisting of thirty-six thousand 
seven hundred and 6fty acres (86,760 A^ 
to Jonathan Patterson, Jr., Richard G. 
Ridgway and William 6. Boulton, as 
trustees, in crust for the owners of said 
property, as appears in exhibit marked 
*W. R. B., 1.' The valuation of the 
tract was fifty-six thousand dollars ($56,- 
000), divided into fifty-six shares of 
$1,000 each. Mr. Fahnestock owned a 
one-fifty-sixth interest in said lands, which 
were known as the Lasher tract, and the 
valuation of the same was one thousand 
dollars at that time. After considerable 
difficulty with squatters and after con- 
siderable litigation the titles to this tract 
were perfected, and the title to this whole 
tract is now in George F. Lasher, Charles 
S. Whelen and John Wagner, as trustees. 
These lands yielded no incomes up to 
about the time of Mr. Fahnestock's death, 
but timber leases were made shortly be- 
fore his death, and he knew of the prob- 
able income from these lands from the 
timber leases. Your auditor also finds 
that the general character of these lauds is 
mountainous and rocky and that crops can- 
not be raised, nor do they have any other 
source of income except what may bo de- 
rived from timber and coal operations. 
Outside of the timber and coal they have 
practically no value, and yield no income. 
The timber which has already been cut 
from the tract is onlv timber exceeding 
twelve inches in thickness, and what is 
known as strictly merchantable timber, and 
there still remains on the tract a largo 
quantity of timber suitable for making 
poles, props, ties, etc., such as might be 
used in coal operations. The dividends 
paid by the trustees, and which formed 
the subject of this dispute, are derived 
from the proceeds paid to the trustees on 
the timber leaseeu Quite a number of 
these leases were produced before your 
auditor and copies have been made and 
are identified and attached to the notes of 
audit. 

However, the principal value of these 
lands lies in the deposits of ooal, which are 
now being opened by the trustees; several 
coal leases have already been made, and 
several operations have been started last 
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summer. These leases are made at ten 
cents a ton royalty, at a minimum of three 
thousand tons the first year, five thousand 
tons the second year and six thousand tons 
for each succeeding year up to thirty 
years, with the privilege for renewal for a 
further period of thirty years. Several 
of these leases were produced at the meet- 
ing of the audit and copies of the same 
showing formal parts of the leases are filed 
with the notes of audit. The deposits of 
coal in these lands, with mining operations 
of ordinary size, are likely to last and 
continue for several generations, and quite 
possibly for over a century, according to 
the estimates of the coal deposits testified 
to before your auditor. 

Testator gives and bequeaths the income 
and rents from the West Virginia lands 
until sold to Mrs. Fahnestock. The lands 
are not susceptible of cultivation and have 
no means of rendering any incomes except 
from lumber and coal operations. This 
provision of testator's will, is meaningless, 
unless you take the view of it that it means 
to give her the income derived from the 
lumber and coal operations. And it seems 
to the auditor that this view is especially 
strengthened by the fact that, at or before 
the time when the will was made, opera- 
tions bad been started under the timber 
leases, and income from the West Virginia 
lands was expected from that source. 

The cardinal principle in construction of 
wills is that a bequest should be so con- 
strued as to have some force and effect and 
meaning, and that the construction shall 
conform as nearly as possible to the inten- 
tion of the testator. If the view were 
taken that the income from the lumber and 
timber operations did not pass to Mrs. 
Fahnestock, then his bequests of the in- 
come of the West Virginia lands will carry 
nothing and be entirejy meaningless, and 
it seems clear to your auditor that she 
should be awarded the income or dividends 
for these lands, as carrying out the plain 
intention of the testator as disclosed by the 
language of the will. These operations 
are not in the nature of a sale, but con- 
stitute a leasing of the timber and coal 
right, from which is derived a regular in* 
come or dividend, and will extend, so far as 



human foresight can tell, over a long period 
of years, possibly over a century, yielding 
during that time dividends. An examina- 
tion of the accounts will show that these 
dividends from the West Virginia lands 
have been accruing at regular and stated 
times, which also strengthens the fact that 
they are and should be regarded as income. 
The word income means any gain or profit 
which accrues or arises from property or 
business, and these dividends made under 
the timber operations seem to be clearly 
within the ordinary meaning of the word 
income, and in the absence of any express 
provision that these dividends at stated 
periods should be retained by the executors 
and added to the principal, it would seem 
to be a strange and unnatural construction, 
and contrary to the testator's intentions to 
decide that these dividends should be re- 
tained and the moneys invested by the ex- 
ecutors and that Mrs. Fahnestock should 
receive only the interest on the total 
amounts of these dividends. 

The Pennsylvania decisions sustain the 
conclusion that income derived from lumber 
and coal leases, in which the operations ex- 
tend over a term of years, passes to the 
life tenant, or the party having the life in- 
terest, as income. 

In Eley's Appeal, 103 Pa. St., page 
800 (1888), the Supreme Court held, in 
an opinion by Mr. Justice Sterrett, that 
where the testator made a devise of an in- 
terest in real estate to his son, to whom 
should be paid Uhe interest or income 
arising from the same,' and after his 
death the principal sum was bequeathed to 
others in remainder, it was held that pay- 
ments made under coal leases were income, 
and payable to the life tenant. 

In Wentz's Appeal, 106 Pa. St., 801 
(1884), Silas H. Wentz, the testator, di- 
rected his trustees to convert and pay over 
all the income arising from his estate, real 
and personal, to his wife during her life or 
widowhood, with the remainder to his chil- 
dren. In this case the coal lands were 
leased and opened after the death of the 
testator, and the Supreme Court, in the 
opinion delivered by Mr. Justice Gordon, 
hold * the rents or royalties from the coal 
leases were undoubtedly income arising 



Digitized by 



Google 



JiiAHCASTEB LAW REVIEW. 



116 



from the realty. Had the mines been 
opened in the lifetime of the testator, there 
coald be no question but that thej might 
have been worked even to exhaustion for 
the benefit of tho life tenant.' The Court 
awarded the income from coal leases to the 
widow, and saying, among other things, 
that the land was useful as coal land and 
for nothing else, and that the testator 
could not have intended that the income 
for the support of his wife and children 
should be derived and limited to the leasing 
of a barren waste surface. 

In McClintock vs. Dana, 106 Pa. St., 
386 (1884), the executors under the will 
leased certain coal lands which were opened 
when the testratrix died and the lessees 
were empowered to mine the coal until it 
was exhausted, paying certain royalty or 
rent. The Supreme Court held that the 
life tenant was entitled to the royalty or 
rent under the coal lease as income, and in 
the opinion delivered by Mr. Justice Clark 
the Supreme Court said that her income, 
that is the income of the life tenant, was 
to be computed upon the basis of the pro- 
ceeds derived from the operation of the 
mine, or interest upon the proceeds of an 
actual sale, and the Supreme Court further 
says that the testatrix 'certainly never 
intended that her daughter (life tenant) 
should receive merely the interest upon 
instalments representing the actual annual 
profit or yield of the mines.' 

In Shoemaker's Appeal, 106 Pa. St., 
892 (1884), Supreme Court, in an opinion 
delivered by Chief Justice Mercur, held 
that a life tenant unless precluded by 
restraining words may not only work open 
mines, but may work them to exhaustion. 

In Duffy's Estate, 17 Pa. Super. Ct., 
244 (1901), the Superior Court held that 
the testator's widow, who was the life 
devisee, was entitled to receive the pay- 
ment of the royalties or income from the 
testator's coal lands, and further that she 
was entitled to receive the same directly 
from the lessees, even without passing 
through the executor's hands. 

In Bedford's Estate, 126 Pa. St., 117 
(1889), the Supreme Court held that the 
rents or royalties in the trustees' hands de- 
rived from a lease of coal was payable to 



the wife for life, as life tenant, and was 
not of the corpus of the estate, to be held 
by the trustee under the trust. 

The same principle of law is recognized 
in the Estate of George L. Oliver, de- 
ceased, 186 Pa. St., 43 (1890). 

It thus appears by an unbroken line of 
Pennsylvania oases that our Supreme 
Court held that a life tenant is entitled to 
the proceeds derived from lumber and coal 
operations on lumber and coal lands, where 
the lands have no special value, and can be 
used for no other purposes except lumber 
and coal operations." 

The auditor then awardsd the said 
dividends to Mrs. Elizabeth Fahnestock, 
and exceptions were filed to his action in 
awarding the same to her and in awarding 
to her more than the income of the said 
dividends. 

The Court below dismissed the excep- 
tions in the following opinion: 

May 22, 1902. Opinion by Smith, 
P. J. 

All exceptions to the carefully prepared 
report of the learned auditor are dismissed, 
and the report is confirmed. 

This appeal was then taken, and this 
action of the Court assigned for error. 

Coyle ^ Keller^ for appellant. 

There appears to be a conflict in the de- 
cisions bearing on the question here raised. 

In Blakley vs. Marshall, 174 Pa., 425, 
and Marshall vs. Mellon, 179 Pa., 871, the 
Supreme Court held that where lands were 
conveyed to persons for life, with remain- 
der to other persons, and leases were made 
of the lands for the purpose of operating 
for oil and the operations developed oil in 
paying quantities, the life tenants were 
entitled only to the interest on the rents or 
royalties reserved in the lease, and at their 
death that the corpus of the fund made up 
of the aggregate of the royalties should go 
to the remainder men. 

Here the trustees had power to lease 
the lands, which makes the case resemble 
those decisions in which the will gave the 
executors power to lease the land. In fact, 
the management was wholly in the hands of 
the trustees, and the testator could not 
himself even lease the lands. 
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Under Mulholland's Estate, 154 Pa., 
491, timber is real estate. 

J. W. Browrij for appellee. 

A will should be constructed to allow 
every part to take effect if possible. 

Finney's Appeal, 113 Pa., 18. 

McConnell vs. Wright, 160 Pa., 284. 

This will would be meaningless as to the 
West Virginia lands, unless interpreted as 
the auditor did. It was shown that the 
testator knew all about this land and what 
could be done and was being done with it. 

In the two cases cited by the appellant 
the facts materially differ from those of the 
present case. 

The auditor's position is sustained by an 
unbroken line of Pennsylvania decisions. 

Eley's Appeal, 103 Pa., 300. 

Shoemaker's Appeal, 106 Pa., 392. 

McClintock V9. Dana, 106 Pa., 886. 

Wentz's Appeal, 106 Pa., 301. 

Bedford's Appeal, 126 Pa., 117. 

Wodburn's Estate, 138 Pa., 606. 

Smith V9. Rawle, 19 W. N. C, 401. 

Thomson's Estate, 153 Pa., 332. 

Oliver's Estate, 186 Pa., 43. 

Morris vs. Land Co., 164 Pa., 326. 

Duffy's Estate, 17 Superior, 244 

January 20, 1903. Opinion by Wil- 
liam W. Porter, J. 

The answer to the question involved 
hangs upon the meaning of a part of the 
fifth clause of the will of R. E. Fahne- 
stock. The testator by the terms of a 
certain deed of trust affecting real estate 
in West Virginia, held rights, which he re- 
garded as interests in land, and treated as 
such in making his will. He knew, as the 
auditor finds, that the property was timber 
land and that measures were being taken 
by the trustees to make it yield dividends. 
In this knowledge he wrote his will by 
which he directs that all his real estate 
shall be sold by the executors in five years 
from his death, save his ^Mnterests in 
West Virginia, which they may have a 
period of ten years to dispose of in, or 
sell, whenever they deem it advantageous 
to my estate." He then provides, ** all 
the rents and incomes of my real estate 
directed to be sold (until sold and con- 



veyed) I give and bequeath to my wife," 
etc. This means that the wife is to get 
the rents and incomes from all his real 
estate, until it shall be sold. He includes 
in the category of real estate, his interests 
in West Virginia. Until the^e are sold, 
the wife is to have the rents and incomes 
of them. In view of his knowledge of the 
condition of the land in West Virginia and 
of the character of its impending develop- 
ment, he must have intended that such in- 
come as should accrue should go to his 
wife until his interests should be closed 
out by the sale. As the lands were in- 
capable of producing income save by the 
sale of timber and the leasing of coal 
rights, the wife was entitled to the income 
so derived. Any other construction would 
result in striking from the testator's will 
the expression of an intent that the wife 
should receive the usufruct and benefit de- 
rived from the West Virginia interests 
pending their sale. The true intent of the 
testator is carried out by affirming the 
decree entered by the court below, which 
follows (so far as they are applicable) the 
numerous precedents cited in the report of 
the auditor. 

The judgment is affirmed. 



ommon ^/*i»s~Ji»it. 



C. p. OF LANCASTER COUNTY. 
J. Irvin Smith vs. John L. Miller. 

Constables — Duty of to serve writs — 
Magistate^s record — Fahification of — 
Certiorari— Acts of March £1, 1772, 
Sec, 6. 1 Sm. L.,366, aiid March 20, 
1810, 6 Sm. L., 161. 

A constable is not bound to execute a writ 
unless the defendant resides in his district, or 
be is tbe constable next nearest to the defend- 
ant, and in such case where be refused to serve 
the writ and sent it back to the magistrate he 
can not be proceeded against for such refusal or 
for neglecting to make a return. 

In such case the Act of March 21, 1772, re- 
quiring demand to be made before bringing an 
action against a conntable for anything done iu 
obedience to any warrant is not applicable as 
the constable refused to do anything in obedience 
to the warrant. 

Tbe discretion of a magistrate in selecting tbe 
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next and most convenient constable is not an 
arbitrary, but a legal discretion, and he can not 
at his whim abuse this discretion and proceed 
toartitraiily say that a certain c<mKtable ij« the 
next and most convenient vi hen in fact he knows 
or ought to know that he is not. 

Where a maglKtrate's record states that a 
plaiufiflF was present and was sworn it is pie- 
sumed that the judgment is based on this 
alleged evidence and not on other possible 
proof's, and when it is shown on certiorari that 
the plaintifT in fact did not ai»pear the judgment 
will be set aside. 

Where the record as made ui> by a magistrate 
does not conform to the facts as admitted by 
the plaintifi' on certiorari the judgment should 
be set aside. 

The court may on certiorari take note of a 
fatal error not embodied in the exceptions. 

September Term, 1902. No. 10. 

Certiorari. 

Cha9, W. Eaby^ for certiorari. 

A, B. Hasder^ contra. 

January 17, 1903. Opinion by Lan- 
Dis, J. 

The facts, as gleaned from the record 
and from the depositions taken upon the 
present certiorari^ seem to show that the 
above-named plaintiff, having a claim for 
wages of manual labor against one Samuel 
J. Pennell, brought suit against him before 
an alderman of the city of Lancaster, and 
judgment was entered by the alderman 
against Pennell for the sum of $23.83. 
Pennell lived in Salisbury township, but 
the summons was directed to the defendant, 
who is the constable of Paradise township, 
and the defendant accepted and served the 
writ. The alderman then issued an execu- 
tion upon the said judgment, which he also 
directed to the said defendant ; but Miller 
refused to receive this writ of execution, 
and immediately returned it through a 
member of the bar to the magistrate. The 
magistrate again sent another writ to the 
defendant ; but this, in like manner, was 
also promptly refused and returned. The 
alderman then issued a summons against 
the constable, in accordance with the 
twelfth section of the Act of March 20, 
1810, P. L., 208, in which he recited that 
it was a summons " against John L. Miller, 
constable of Paradise township, Lancaster 
county. Pa., to show cause why judgment 
and execution should not issue against- him 



for the amount of an execution for a debt 
for wages of manual labor directed and de- 
livered to him in favor of the plaintiff and 
against Samuel J. Pennell, which he has 
neglected to return according to law." 
The proceedings of tiie alderman, as re- 
turned, state: ''August 12, 1902. The 
defendant fails to appear. The plaintiff 
appears and demands judgment. Plaintiff 
sworn, and, upon a full examination of the 
proofs and allegations, judgment publicly 
for $23.00, original judgment and interest, 
and $4.00 alderman's costs on original 
suit; total judgment, $27.00 and costs of 
suit, on August 12, 1902, at nine and a 
half a. m., for plaintiff. August 13, 1902, 
execution issued." The fact is, that J. 
Irvin Smith, according to his own testi- 
mony, was not present at the alderman's 
office at the time of the hearing, and, of 
course, could not have been sworn and 
heard, as stated in tiie record ; and outside 
of this entry, there is nothing to show that 
any evidence was presented at that time. 
It is fair to presume that, where the state- 
ment is made that the plaintiff was present 
and was sworn, th^me are the proofs and 
allegations upon which the justice depended 
for his judgment. Where it is afterwards 
shown that he did not appear at all, the 
falsification of the record is such as to cast 
doubt upon the integrity of the judgment. 
It cannot then be said, in order to' sustain 
it, that perhaps other proofs were there 
adduced. Thus, in Eckstein V9. McCoy, 
3 Lang. Law Rev., 178, where the justice 
made an entry in his docket that** proof of 
plaintiff's claim was made," and it was 
shown that the plaintiff did not appear and 
no proof was produced, the judgment was 
reversed. 

The Act of Assembly does not require 
the justice to set out the evidence upon 
which the judgment is founded, but only 
the kind of evidence on which the plain- 
tiff's demand rests. Act of March 20, 
1810, sec. 4, P. L., 210 ; Baker vs. Rich- 
art, 12 C. C. R., 318; Cook v>». Minick, 
1 C. C. R., 603. And this is especially 
so where the judgment is by default. 
Miller r«. Savage, 2 Luz. Leg. Reg., 191 ; 
Moore V9, Sutliff, 7 Luz. Leg. Reg., 79 ; 
Merriam V9, Myerscough, 4 C. P. Rep., 
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52; Shafcr t>«. Kelly, 4 Cv 1?. ftep., 44; 
Ott V8. Snjder, 3 LaKC. Law Rev., 185. 
But, if th« iust^De proceeds vrithoui ehy 
evidence «it all, it is such misfcohtluct as can 
be shown by depositiy>h» knd such as is suf- 
ficient to.setfiBide the judgment on certior- 
<irt. Ro4id Commissioners of Mill Creek 
vs. Prckinger, 51 Pa., 48- The record^ 
^s Boade up, does not conform to this TAbbs 
as admitted by the plaintiff^ ^ni, if excep 
tions had been filed to it on this account, 
a €uflScient reason would be presented for 
setting «iside these proceedings ; but, eVteh 
thoTigh this be so, this court h^S ^eld, in 
Ackerman vs. Stoner^ 7 Lanc. Law Rev., 
Y3, that, '* while the point has not been 
made by exception, the Court will note a 
substantial and fatal error in the proceed- 
ings^ where it is deemed essential for the 
purpose of justice." See^ also^ tiiinlek' 
and Yoder V9. Weidner^ 1 Woodward, 6. 
If it was necessary^ wtt toight seize upon 
this pretext to prt-veVit what would other- 
wise be a wrongful use of judicial process. 
Only some of the exceptions, we think, 
require consideration at our hands. The 
first one is, that *' the rt^cord of the alder- 
man does not flhiow what return, if any, 
was made by the defendant to the execu- 
tion issued by J. Irvin Smith against Sam- 
uel J. Pennell." It would, perhaps, be 
ttore proper to say that the magistrate's 
record contains statements not strictly in 
keeping with the facts. The transcript 
says that the constable neglected to return 
the writ according to law, whereas it ap- 
pears, from his own evidence, that the con- 
stable refused to accept and execute the 
writ. If he was not bound to execute it, 
he certainly could not be proceeded against 
for neglecting to make a return, and, even 
if he should have served it, his conduct 
should have been set forth in the record, 
and his liability should have rested upon 
this neglect. In stating the case as he did, 
the alderman was placing it upon a false 
•basis. He should have stated the actual 
facts as they were, and not as he conceived 
they ought to have been, or as he desired 
them to be. The proceedings of a magis- 
trate which must rest, if at all, upon a non- 
existing fact, cannot stand. This seems to 
be the situation which here confronts us. 



The Sebohd exceplioh is, that the record 
fails t9 dh<[)W that demand had been made 
at the defendant's usual place of abode by 
the party intending to bring this action, or 
by his attorney or agent, in writing, etc., * 
and that he had neglected or refused for 
the space of six days after sueh demand, 
and that ihfe toagistrate had, therefore, too 
jurisdiction to issue the suinmons. The 
Act referred to, and which is relied upon^ 
by counsel for feicfeptahh tb siistain this 
propbsitibh, \i the Act of March 21, 1772, 
Sec. t), 1 Sm. L., 365. It provides that 
" no action shall be brought against any 
constable or oflScer, or any person or 
persons acting by his or their order, and 
in his aid, for anything done in obedience 
to any warrant under the hand and seal of 
any justltie of the peaCe, until dematid 
hath been made or left at the usual place 
of his abode by the party or parties in- 
tending to bring such action, or by his, her 
or their attorney or agents in writing, 
signed by the party demanding the satDe, 
of the perusal and copy of such warrant, 
duly certified under his hand, and the 
same hath been neglected or refused for 
the space of six days after such demand." 
It is, however, evident that the Act does 
not here apply, for the very contention of 
the exceptant is that the defendant was not 
doing anything •* in obedience to any war- 
rant/* but that he refused to accept it, and 
returned it to the magistrate. This objec- 
tion is, therefore, not fatal to the proceed- 
ings, and the exception which embodies it 
must be dismissed. 

The third and fourth exceptions raised, 
however, the most important question in 
the case. It is conclusively proven that 
Samuel J. Pennell lived in Salisbury town- 
ship, and that the defendant is the con- 
stable of Paradise township. M. D. Lynch 
is the constable of fcfalisbury township, and 
the adjoining townships to Salisbury are 
Leacock, Sadsbury, Paradise, Bart, East 
Earl and Caernarvon. It is ten miles from 
the house of the defendant to that of 
Samuel J. Pennell; whereas. Constable 
Lynch lives about five miles distant, and 
the next nearest constable is the constable 
of Sadsbury township, who resides about 
(wo and a half miles away from Pennell. 
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At the time the defendant received the 
executions, he was under medical attend- 
ance, and, when the present proceeding 
was had, he was sick in bed. The alder- 
man says he had no knowledge of this, and 
that, when he ist^ued the summons, he did 
not know where Pennell resided, except 
that it was somewhere in that section of 
the county. But this, of course, makes no 
diflference now, as the summons was duly 
served, and, after that time, he had, or 
could have easily obtained, such knowledge. 
He give9 no reason why, after it was 
refused, or even before, he did not issue 
the execution to the constable of the dis- 
trict in which Pennell lived, or to the next 
nearest constable to him, and the crucial 
question therefore arises whether, under 
these circumstances, the defendant was 
bound to serve the writ. 

The Act of March 20,1810, Sec. 11, 
P. L., 208, cammands that the writ shall 
be " directed to the constable of the town- 
ship, ward or district where the defendant 
usually resides, or can be found, or to the 
next constable most convenient to the de- 
fendant." In the case of Commonwealth 
M. Lentz, 106 Pa., 643, which was from 
this county and is very similar in its facts 
to the one now before us, the summons was 
served by Lentz, who was neither the con- 
sfable of the ward in which the defendant 
resided, nor the next nearest constable. 
After judgment had been entered, an 
execution was also issued to him, which he 
refused to serve, and thereupon suit was 
brought against him and his bondsmen. 
The Supreme Court, in passing upon the 
case, say : " The question does not involve 
the power of the alderman to direct the 
writ as he did, but rather the power of the 
constable to refuse to receive it. That it 
is not only customary, but lawful, for 
aldermen and justices of the peace to issue 
their process to other constables than the 
one residing in the same ward with the de- 
fendant, we do not doubt ; neither do we 
hesitate to say that any constable within 
the magistrate's jurisdiction who would 
voluntarily receive such writ would be 
bound to execute it, and that he, with his 
sureties, would be responsible for a default 
or neglect in its proper execution. So, we 



agree witb the dicta as found in Clark vs. 
Worley, 7 S. & R., 349, that not only is the 
constable of the township in which the de- 
fendant resides bound to receive and execute 
writs issuing from any alderman or justice 
of the county, but also that a like obliga- 
tion is imposed upon the constable next 
most convenient to the residence of such 
defendant. The Act of Assembly, how- 
ever, imposes no such duty on any other 
constables than as above stated. One who 
is neither next nor most convenient to the 
defendant cannot be compelled to receive 
and execute such writ, though directed to 
him. The constable is a township or ward 
officer ; outside of it, he has no jurisdiction, 
and even his power to execute process be- 
yond his immediate district arises rather 
from the jurisdiction of the magistrate than 
from his own. The magistrate's power 
over the constable, however, is limited. 
He cannot compel, ad libitum^ any con- 
stable of the county to serve his writs and 
execute his process. The Act of 1810 
gives him such power over only two such 
officers — the one, elected for the ward in 
which the defendant resides, and the other, 
him who may be next or most convenient 
to such defendant ; but he has no such 
power over a constable not embraced by the 
above recited provision. So it is all well 
and proper to say that, where process has 
been executed, the power of the magistrate 
to select the officer to serve it cannot be 
attacked collaterally ; for, as was held in 
Smith VB. Schell, 13 S. & R., 336, that is 
a matter upon which he has a right to con- 
sult his own judgment and convenience. 
This, however, is not in point, for the 
question is not who may, but who must, 
obey the behest of the justice, and to as- 
certain this, we are compelled to revert to 
the statute. * * * The statute answers : 
*Tho constable of the ward, district or 
township where the defendant resides, or 
the next constable most convenient to the 
defendant.' In this sentence, force, of 
course, must be given, not only to the word 
' next,' but also to the words * most conven- 
ient.' " The discretion, however, of a 
magistrate in selecting the next and most 
convenient constable is not an arbitrary, 
but a legal, discretion. Some of the town- 
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ships of the counties of the state contain 
many miles of area, and the magistrate can- 
not, at his own whim, abuse this discretion 
and proceed to arbitrarily say that a cer- 
tain constable is the next and most conven- 
ient, when, in fact, he knows, or ought to 
know, that he is not. If this were so, he 
could select and enforce any constable to 
serve his process, and the right of the con- 
stable to refuse, no matter how distant he 
might be from the party defendant in the 
writ, would be lost in the power of the 
magistrate to choose. This would result, 
not only to the injury and inconvenience of 
the constable, but also to the injury of the 
suitor, in that costs and unnecessary ex- 
pense would be imposed upon him. We 
are of opinion that the conduct of the al- 
derman in this case was contrary to law, 
and we, therefore, sustain these exceptions. 

Exceptions A, C and D are accordingly 
sustained, and the proceedings of the mag- 
istrate are set aside. 

Exceptions sustained. 



Lincoln. 

The following is from an address on Lin- 
coln by Senator Quarles, of Milwaukee: 

"A mountain is a mystery; such was 
Abraham Lincoln. It is tall, rugged, iso- 
lated; so was he. It has seams and crev- 
fces that would disfigure the beauty of a 
hill, but constitute no blemish on such 
massive sublimity. Among its rugged 
crags are sheltered spots of rare beauty, 
where the sunshine loves to linger, where 
flowers bloom and cooling streams sparkle, 
where the rich coloring of nature delights 
the eye. But there are great patches of 
denuded rock which tell of the harsh attri- 
tion of the early glacier. The clouds that 
veil its summit lend it an air of mystery 
and melancholy. Great storms beat up 
against it with tremendous fury. The 
lightning, with its vivid glow and the quick 
responses of the deep-toned thunder, tell 
of the awful struggles that are waged about 
its lofty peak. Yet through storm and 
tempest it remains unmoved. Its cold gray 



surface condenses the moisture in the 
threatening clouds and sends it down in ) 
raindrops to refresh and fructify the earth 
below. Its grand mission remains the 
same through all its varying moods. The 
same God that made the mountain made 
the man. His mysteries defy all human 
analysis." 

" Parts and poverty," said Lord Chan- 1 
cellor Talbot, *'are the only things needed 
by the law student." 



Counselor Law— I see you got a dis- 
agreement of the jury ? 

Counselor Case— 0, yes, it was easy. 

** How did you manage it ? " 

" Why, I got two fellows on the jury ; 
one owns an automobile, and the other 
owns a horse. I knew those two would 
never agree." 



SUPERIOR COURT DECISIONS. 



On Feb. 12, 1903, the Superior Court 
handed down an opinion aflBrming Coe et ah 
V8, Eichenberg, appellant. 



0. C. ADJUDICATIONS. 



Adjudications in the following decedents' 
estates have been handed down by Judge 
Smith : 

Monday, February 16, 1903: 

Jacob M. Amway, of Mount Joy Boro. 

Elizabeth Suavely, of Leacock Twp. 

February 19, 1903 : 

William A. Weidle, of City. 

Samuel Karte, of Manheim Twp. 

Barbara Bomberger, of Warwick Twp. 

A. D. Rohrer, of City. 

David Gockley, of W. Cocalico Twp. 

Henry Mehl, of Columbia Boro. 

Henry E. Leaman, of City. 

Samuel Witmer, of Quarryville. 

February 21, 1903: 

Elizabeth Brown, of Little Britain. 

Emma Bausman. 

Catharine Eby Hohman, of Chicago. 

Josephin Matt, of City. 
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E. Frank Ooe Co. vs. S. U. Eichenberg, 
Appellant, 

Book account — Written contract — Alle- 
gata and probata. 

In a 8iiit on a book account for fertilizers 
sold and delivered, it is not error to admit in 
evidence a mere order or agreement for the 
sale of fertilizers at the prices named therein 
in carload lots without specifying any particu- 
lar amount to be delivered thKreunder, which 
agreement was not embodied in the statement. 

Appeal of S. U. Eichenberg, defendant, 
from the judgment of the Court of Com- 
mon Pleas of Lancaster County on a ver- 
dict for the defendant. 

The plaintiff declared on a book account 
for goods sold and delivered and a promis- 
sory note on which defendant was an 
endorser. No defense was offered. 

On the trial before Livingston, P. J., 
the Court under objection and exception 
admitted the "order and agreement" to 
sell fertilizers at specified prices and the 
defendant's letter ordering the goods, al- 
leged to constitute together a written con- 
tract. (First and second assignments of 
error,) 

Also the note of Philip Doster endorsed 
by defendant. (Third assignment of 
error.) 

Also the copy of the book account at- 
tached to the depositions alleged to differ 
from that attached to the statements. 
(Fourth assignment of error.) 

The Court under objection and ex- 
ception admitted in evidence the fol- 
lowing question and answer, propounded 
in depositions to John Ralston, a witness 
for plaintiff: 

Q. Did the E. Frank Coe Co. sell and 
deliver any goods or merchandise to S. U. 
Eichenberg within six years last past that 
they have not been paid for ? If yea, de- 
scribe the merchandise, giving dates, quan- 
tities, prices and terms of payment, and 



state particularly all payments made on 
account and all credits to which he is in 
any manner entitled. Give details in full. 
A. They did. On or about the 11th 
day of June the plaintiff sold to the de- 
fendant the following goods : 
80 bags Prize Brand Grain Fertil- 
izer at $17 per ton '. . . . . $68.00 
150 bags Grass and Grain Fertil- 
izer at $21 per ton 168.00 

60 bags XXV Phosphate at 

$19.60 per ton 68.50 

1 bag Medium Pure Ground Bone 
at $27.90 per ton 2.79 

Making a total of $297.29 

The goods were delivered to the railroad 
for transportation on or about the 2d day 
of September, 1897. 

The terms were as follows : 

January 1, 1898, for goods sold for the 
crop of 1897 a discount of $1 per ton was 
to be allowed from above price for all 
cash settlements made on or before No- 
vember 16th, next following the shipment. 
E. Frank Coe Co. agreed to carry the 
stock unsold at the time of settlement, the 
same to be stored by the defendant free of 
cost to the company. I have no knowledge 
or information concerning the payments 
which were made on account of this sale 
and shipment." (Fifth assignment of 
error.) 

The Court also under objection and ex- 
ception admitted Henry W. Millard's and 
John L. Alien's answer to the same in 
terrogatory, to be read in evidence. (Sixth 
assignment of error.) 

The Court refused to allow the Defend- 
ant's plea of Surprise and requested con- 
tinuance. (Seventh assignment of error.) 

The Court charged the jury as follows : 
" We direct the jury to find for the plain- 
tiff for the sum of his claim, and will give 
you a rule for a new trial. You may find 
a verdict for $237.62 for the plaintiff." 
(Eighth assignment of error.) 

H. Frank Eshlemauy for appellant. 

A written contract was allowed in evi- 
dence which was embodied in the state- 
ment in violation of the rules of practice 
and the procedure act of 1887. 
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Malone v$. Railroad Co., 157 Pa., 430. 

Wilkinson vs. Welde, 196 Pa., 508. 

People's Mat Fire Ins. Co. v$. GrofF, 
11 C. C, 686. 

There was a disagreement between the 
allegata and the probata in that the state- 
ment sets forth a sale and delivery of the 
goods between Sept. 2, 1897 and July 6, 
1898, while the contract admitted showed 
a sale in June, 1897. 

The contract was therefore not admis- 
sible. 

Wilkinson v$. Welde, 196 Pa., 608. 

The answer to the fourth interrogatory 
was also improper because in support of a 
contract not properly proven. 

The admission of the alleged book 
entries was improper because the copy at- 
tached differs from the copy sworn to in 
the depositions. Though the amounts may 
be the same, they cannot both be exact 
copies of the same original book and page. 
The copy of book entries should have been 
excluded also because there was no evi- 
dence of who made them. The note was 
improperly admitted in evidence, because 
being at the suit of an endorsee against 
the endorser, and not against the maker. 
The note is improperly laid in the state- 
ment, for the statement in such case must 
set out that the note was presented to the 
maker for payment before suit can be 
brought on it. 

Penn Nat. Bank V8. Soap Co., 161 Pa., 
184. 

Chestnut St. Bank vs. Ellis, 161 Pa., 
241. 

The plaintiff, under the above circum- 
stances, was bound to amend his state- 
ment before proceeding. Had he done so, 
the defendant could have plead surprise, 
and had the opportunity of a later court 
to prepare his defense. 

W. F. Beyer y for appellee. 

The paper which defendant calls a con- 
tract and thinks should have been annexed 
to the plaintiff's statement was a mere quo- 
tation of prices — no quantities specified — 
and even this quotation by plaintiff's agent 
states on its face that it was subject to ap- 
proval by his firm. Defendant never asked 
for nor received such an approval. 

Every court is the best judge of its own 



rules and ought not to enforce them so 
rigidly as to work injustice. 

Sterling vs. Ritchie, 17 S. & R., 268. 

Magill's Appeal, 69 Pa., 480. 

Suit was not brought on a written con- 
tract, but on an ordinary book account for 
goods sold and delivered at current prices 
and without reference to an old quotation 
made months before. 

A copy of {Jain tiffs' book nacount of 
original entries waa annexed to this state- 
ment and served on defendant, and its cor- 
rectness was testified to by members of 
plaintiffs' firm. 

The only difference between the two 
copies of the book account is that in one a 
credit of two payments is lumped. 

The note had been credited as cash and 
charged back when protested. 



February 11, 
Orlady, J. 



1903. Opinion by 



This action was brought on a book 
account for merchandise sold and delivered 
as specified by date and item in the plain- 
tiff's statement. The goods were received 
and used by the plaintiff who promised to 
make payment therefor. The only assign- 
ment of error pressed on our attention is 
the first, which alleges error in receiving 
in evidence two exhibits which were 
properly identified. The " written con- 
tract" mentioned was not in any sense a 
contract, but a mere order and agreemeat 
for the sale of fertilizers at the prices 
named therein in carload lots, without 
specifying any particular amount to be 
delivered thereunder. It was executed in 
duplicate and the defendant retained a 
copy thereof, and subsequently he gave an 
order for goods at the prices quoted 
therein. This paper was merely pre- 
liminary to the doing of business between 
the parties, and, standing alone, did not 
determine the liability of either party. It 
required a subsequent order for, and de- 
livery of goods to bring it into life, and its 
only value would be to limit the defend- 
ant's liability to the prices therein desig- 
nated. The suit was not brought on this 
paper; the defendant's plea of surprise 
was properly overruled, as it was not sup- 
ported by an affidavit; and the facts 
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okiaied as a reason for the motion were 
not sofflcient to justify the court in grant* 
ing a continuance. The real contract be- 
tween the parties was the order for the 
goods, and as there was no defense 
offered, the court below properly directed 
a verdict for the plaintiff. 

The assignments of error are overruled 
and the judgment is afiSrmed. 



H^amntan £has"iau\ 



C. p. OP LANCASTER COUNTY. 

OoBunonwealth Building and Loan Aas'n of 
Lebanon vs. John B. Btrob. 

Mortgages — Attorney's fee — When will 
be disallowed — Voluntary payment. 

The attoiniey's fee for collectioo inserted in 
mortgages !s iu the nature of a penalty and may 
be reduced or even disallowed altogether at the 
discretion of the court. 

Where by the acts of a plaintiff the defendant 
if lulled into fancied seourity, there should at 
least he a demand made upon him before execu- 
tion or scire facias issues, in order to render him 
liable under a clause for attorney's commissions. 

Where, however, the defendant in such case 
has paid the amount of said commissions to the 
sheriff, although with instructions not to pay it 
over, this is a voluntary payment and the de- 
fendant cannot recover it from the sheriff. 

Money voluntarily paid on a claim of right 
where there has been no mistake of fact, cannot 
be recovered on the ground that the party sup- 
posed he was bound iu law to pay when in 
truth he was not, even though the claimant had 
resorted to legal process to enforce his claim. 

Angost Term, 1901. Nos. 67 and 58. 
Ex. Doc. 

Rule on sheriff to pav attorney's com- 
mission and costs on set. fa. 

Coyle ^ Keller and S. P. Lights for 
plaintiff and rule. 

/>. McMullen^ for defendant. 

January 17, 1903. Opinion by Lan- 
Dis, J. 

On July 23, 1901, the plaintiff issued 
writs of scire facias to August Term, 1901, 
Nos. 89 and 90, on two mortgages held by 
it against the defendant, and, on the same 
day, it also entered up the judgment bonds 
which accompanied the aaid mortgages. 



and caused executions to be issued thereop 
to the above numbers and term. The de- 
fendant, thereupon, without more, paid to 
the sheriff' the debt, interest and costs od 
said writs of execution, including a five 
per cent, attorney's commission mentioned 
therein, but instructed him to retain in his 
hands and not to pay to the plaintiff or ita 
attorney the said attorney's commission^ 
amounting, on the writ issued to August 
Term, 1901, No. 57, to $33.68, and on 
the writ issued to August Term, 1901, 
No. 58, to $27.64. The judgment bonds 
contained a provision for an ^'attornoy'a 
commission of five per cent, for collection^ 
hereon," and also a ^^ waiver of inquisition' 
and condemnation of any property that 
may be levied upon by virtue of any exe- 
cntion, which execution may issue forth' 
with on failure to comply with any of the 
conditions hereof." The defendant also 
refused to pay the costs upon the said 
writs of scire facias. 

One of these mortgages was dated July 
27, 1896, and was given to secure a loan 
of $600.00, and the other was dated Feb* 
ruary 20, 1897, and was given to secure a 
loan of $700.00. The association held 
stock of the defendant as collateral for the 
loan. The defendant became in arrears, 
and, on June 1, 1901, the secretary of the 
association wrote to him, reminding him of 
his arrearages and suggesting that he have 
his two loans transferred into a new class, 
and that to pay off both, would require 
$1,189.54, and a new loan of $1,200.00 
would realize sufficient to pay the old loans 
and whatever costs would be incurred by 
the change. To this letter, the defendant 
replied on June 3, approving of this idea, 
but suggesting that the papers be so drawn 
that, if one property would be sold, that 
part could be released. On June 12th,. 
the secretary wrote, stating that the exec- 
utive committee had decided to grant two 
new loans, one of $500.00 and one of 
$600.00, the defendant to pay the over- 
plus then due of $86.74 and $52.80, re- 
spectively, in cash. To this letter, the 
defendant responded that the association 
could either draw a new mortgage for 
$1,200.00, or two mortgages, one for 
$700.00 and one for $500.00; and oa 
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June 20tb, the secretary sent a bond and 
mortgage for the new loan, and also an ap- 
plication for one share of stock, and an as- 
signment, with a request that they be exe- 
cuted and returned, and stating that their 
attorney would, in a few days, be in Lan- 
caster^ to satisfy the old mortgages and 
record the new one. On June 26th, he 
wrote another letter, urging that the matter 
be attended to, and, on June 29th, the de- 
fendant telegraphed to the attorney of the 
association : " Papers ready ; see Judge 
McMullen." The mortgage sent by the 
aecretary to the defendant was received by 
him ; but, instead of executing it, he took 
it to his counsel in this city, and, through 
the said counsel, made arrangements to 
borrow from the People's Trust, Savings 
and Deposit Company the sum of $1,200.00, 
with which to pay his indebtedness to the 
plaintiff. This yrangement had been 
made when he sent the telegram to the 
plaintiff's attorney, and it was in reference 
to this arrangement that he used the words 
" papers ready " contained therein. He 
also testifies that he immediately after- 
wards sent a letter to the association, set- 
ting forth the fact that the money was in 
the hands of Judge McMullen to pay off its 
claim, and also one to its attorney to the 
same effect. He is not contradicted in this 
respect, except that Mr. Light' says he 
does not remember of ever receiving such 
a letter. However that may be, a letter is 

S resented from him to the secretary, dated 
ulv 2d. in which he states that he had 
sent the above telegram, and also adds: 
*« I wired in the forenoon. I don't see I 
<50uld do anything more." Plaintiff's at- 
torney did not come over to Lancaster, 
and no further correspondence was had ; 
but, on July 23d, he instructed the local 
<)ounsel, who issued these writs, to enter 
up both the judgment bonds and issue ex- 
ecution thereon, and also to issue %cire 
facia% on both the mortgages, and he also 
particularly instructed them that they 
should not notify the defendant before 
doing so. Why he did this does not very 
clearly appear, nor why so many writs 
were issued; for the judgment bonds both 
contained waivers of inquisition and con- 
demnation, and even the land could have 



been sold thereon at a minimum cost. 
Tinder this state of facts, are the above at- 
torney's commissions, in th« hands of the 
sheriff, payable to the plaintiff, or can the 
defendant recover them back ? bo far as 
the costs of the writs of scire facia% are 
concerned, we are unable to see that we 
have anything to do with them at this time. 
These costs would not properly be in the 
hands of the sheriff, and there is nothing 
before us to show that they are there, and 
any question arising in regard to them can 
easily be brought up on an appeal from the 
taxation of costs in those cases. 

The attorney's fee for collection usually 
inserted in mortgages is rather in the 
nature of a penalty than of liquidated 
damages, and may be reduced, at the dis- 
cretion of the Court. It is an agreed 
compensation to the mortgagee for the ex- 
penses incurred by the default of the 
mortgagor. Daly vs, Maitland, 88 Pa., 
384 : Wilson vt. Ott, 173 Pa., 253. Only 
reasonable compensation can be recovered, 
the amount of which, in each case, rests in 
the discretion of the Court. Imler vt. 
Imler, 94 Pa., 372. A contract of this 
character is one of indemnity, and, if the 
defendant neglects or refuses to pay, he 
subjects his creditor to the necessity of 
employing counsel, and should pay there- 
for. Imler v%, Imler, nwpra^ Hogan's 
Estate, 181 Pa., 500. This commission 
does not belong to the attorney, but to the 
creditor, and it cannot be collected as 
costs, but must be included in the judg- 
ment. Mahoning County Bank's Appeal, 
32 Pa., 158; McAllister's Appeal, 59 
Pa., 204 ; Faulkner v%. Wilson, 3 W. N. 
C, 339 ; Schmidt & Friday's Appeal, 82 
Pa., 524. In order to maintain a suit, it 
is not necessary for the holder of the 
mortgage to make any preliminary demand 
for the payment of either the principal or 
interest, nor is it necessary to make such 
demand in order to recover attorney's 
commissions which were stipulated to be 
paid by the debtor. Walter v«. Dickson, 
175 Pa., 204 ; Warwick Iron Company v%. 
Morton, 148 Pa., 72. But in Lewis rt. 
Germania Savings Bank, 96 Pa., 86, it 
was said by Mr. Justice Sterrett that, 
*^ while stipulations for the payment of at- 
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torney's oommiesions in mortgages and 
other securities are valid, they are, never- 
theless, sobject to the equitable control of 
the coart, and will be enforced only to the 
-extent of compensating the plaintiff for 
reasonable and necessary expenses of col- 
lection. Applying this doctrine to the 
case of a debtor who has been misled by 
his creditor and thrown off his guard in 
the manner the plaintiff in error alleges he 
was, it would not be an unreasonable 
exercise of the equitable power of the 
Oourt to refuse any allowance for attor- 
ney's commissions ; but to justify such an 
action on the part of the Court, the defend- 
ant should attest his sincerity and good 
faith by promptly paying or tendering the 
amount of the debt and interest exclusive 
of commissions." And in National Sav- 
ings Fund and Building Association vs. 
Waters, 141 Pa., 498, where a terre- 
tenant of real estate subject to a mortgage, 
being informed that payment was de- 
manded, requested a statement, and a 
statement was rendered, marked " good 
until September 11," and before that date 
a $eire facias was issued, it was held that, 
under a fair and reasonable construction of 
the statement, the terre-tenant had until 
September 11 to pay, and the issuance of 
the 9cire facia» prior thereto being un- 
necessary as well as a breach of faith, 
the mortgagee was not entitled to recover 
attorney's cemmissions. In Lindley vs. 
Ross, 137 Pa., 629, it was held that, 
under the facts of that case, a demand nnd 
refusal to pay were necessary before the 
defendants could be subjected to the pay- 
ment of attorney's commissions, and, in a 
per curiam opinion, the Court says : ** This 
was the rule laid down in Johnson rs. 
March, 21 W. N., 570, where it was said, 
* in the absence of satisfactory evidence of 
a demand for payment before entering the 
judgment and issuing the execution, we 
think the necessity of resorting to the ser- 
vices of an attorney for collecting the 
money does not appear, and, without proof 
of such necessity, the defendants ought 
not to be subjected to the payment of the 
commissions.' " And in Moore's Appeal, 
110 Pa., 438, it was also said : " In John- 
son vs. Marsh, 42 Leg. Int., 92 [21 W. 



N. C, 670] we refused to allow commis- 
sions even after execution issued, because 
there was no satisfactory evidence of a 
demand for payment before entering judg- 
ment, although the debt had passed 
maturity. Once more we condemn this 
practice, and trust we may not again have 
occasion to pronounce upon it." 

It is somewhat difficult to reconcile the 
various cases upon this subject. But we 
gather from them at least this principle, 
that, where by the acts of a plaintiff, the 
defendant is lulled into fancied security, 
there should at least be a demand made 
upon him before execution or scire facias 
issues, if he is to be called upon to pay the 
expenses of the plaintiff under a clause 
providing that an attorney's commissions 
shall be paid. Therefore, we think that, 
from all the facts of this case, after the 
knowledge which the attorney of the 
association had that the papers — whatever 
papers they were — were in the hands of 
Judge McMulleu, a reputable member of 
this bar, it was not quite the proper thing 
for him to employ local counsel and order 
them to issue the executions, without say- 
ing anything to the defendant, and then 
come before this court and ask for the 
commission provided for in the bonds and 
mortgages, and particularly is this so, 
when, from the issuing of not only execu- 
tions, but also of the scire facias^ it would 
seem as if there was something more in 
mind, by the proceedings which were 
ordered against the defendant, than the 
mere honest collection of the debt. There- 
fore, if, at that time, the defendant had 
paid the debt, interest and costs, and made 
an application to this court to relieve him 
of the payment of the attorney's commis- 
sion, I think we undoubtedly would have 
done so. 

But, unfortunately, that is not the situa- 
tion. He has placed himself in a position 
where we cannot help him. This money 
was paid to the sheriff, .and I do not see 
how he can recover it back. It is well 
settled as a general rule, that money 
voluntarily paid on a claim of right, where 
there has been no mistake of fact, cannot 
be recovered back on the ground that the 
party supposed he was bound in law to 
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pay, when, in truth, he was not. In such 
case be shall not be permitted to allege 
his ignorance of the law, and it shall be 
considered a voluntary payment. In Col- 
well vs. Peden, 8 W., 327, it was held 
that assumpsit would not lie against a 
landlord for money paid by a tenant after 
a warrant of distress had issued in good 
faith to recover rent alleged to be in 
arrears, althoufi^h, in fact, no rent was 
actually due. It was there argued that 
the payment was not voluntary, that the 
tenant must either pay or have his furni- 
ture sold. Yet the court held the tenant 
could not recover by reason of there being 
no rent due. He might have maintained 
either trespass or replevin. In Espy V9. 
Allison, 9 W., 462, a purchaser at sheriff's 
sale, being under the impression that he 
was liable to pay a bond secured by a 
mortgage on the property purchased, paid 
the same, and afterwards discovered that 
he was not bound to pay it. It was held 
that he could not recover the money back, 
the holder of the bond having consci- 
entiously received the same. In Boas vs. 
Updegrove, 5 Pa., 516, an execution had 
issued on a judgment against the former 
owner of the land to sell it. The terre- 
tenant, supposing the judgment to be still 
a lien on the land, after it was advertised 
for sale, paid the money to the sheriff. 
Before the return day of the writ, the 
money was ruled into court, and the terre- 
tenant proved that the judgment was no 
lien and that he had paid it under a mis- 
take. It was held to be voluntary pay- 
ment, which the terre-tenant could not 
recover back, and that the plaintiff in the 
execution was entitled to the money. In 
Taylor vs. The Board of Health, 31 Pa., 
73, it was held that a payment of taxes is 
not compulsory because made under a 
threat, express or implied, that the legal 
remedies for it would be resorted to, and 
in Union Insurance Company vs. City of 
Allegheny, 101 Pa., 250, where a mort- 
gagee bought in land at a sheriff's sale 
under a levari facias issued upon a judg- 
ment obtained on his mortgage, and poll 
taxes had been assessed on the property 
for the two years previous to the sale, the 
claims for which were subsequently filed. 



and a fi. fa. was issued by the city 
solicitor under the Act of Assembly* by 
virtue of which the lands were advertised 
to be sold, whereupon A paid the amount 
supposed to be due under protest, and it 
was afterwards acknowledged that the 
taxes were discharged by the sheriff'a 
sale, it was held that the payment was 
voluntary and could not be recovered back. 
In Gould vs. McFall, 118 Pa., 455, where^ 
after judgment entered, an execution 
issued and levy was made upon the de- 
fendant's real estate, and a writ of error 
was taken upon the judgment, and a few 
days before a sale advertised the-defend- 
and paid the debt, interest and costs, and 
the sheriff returned the writ money made, 
and subsequently, on argument of the writ 
of error, the judgment was reversed and 
set aside, it was held, on a rule to show 
cause, that a restitution would not be 
awarded ; and in Beale vs. Green, 16 
C. C. R., 607, that, where a voluntary 
payment is made by the defendant in an 
execution, of the debt, interest, costs and 
attorney's commission, to the sheriff, the 
attorney's commission cannot be recovered 
back. 

Much, therefore, as it may be desired to 
help the defendant — for it is believed that 
he has some equities — I am unable, under 
the law, to do so, and the rule as to the 
attorney's commissions must be made 
absolute. 

Hule as to attorney's commissions made 
absolute. 
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O. C. OP LANCASTER COUNTY. 
Estate of Andrew W. Baer. 

Decedenfs estate — Claim for services — 
Relationship. 

A claimant who was engaged to marry the 
decedent can not recover from his estate under 
an implied contract for his boarding, washing 
and nursing while visiting at her home. 

February Term, 1902. No. 3. 
Adjudicatton. 
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Cha$ B. Kline^ for estate. 

John M. Q-roff^ for claimant. 

John E. Snyder^ B. F, Davi$ and 
0. Ross Eshleman^ for heirs. 

January 15, 1908. Smith, P. J. 

* * * The only other claim against the 
estate is that of Maggie Smith for board- 
ing, washing, nursing, funeral expenses, 
etc. 

The relationship which existed between 
Andrew W. Baer and Maggie Smith in 
some respects was anomalous. The evi- 
dence is conclusive that they were lovers 
and that their intimacy was such as fre- 
quently leads to matrimony. For fifteen 
months he visited her every Saturday 
evening, remaining at her house until 
Monday morning, and on several occasions, 
when taken sick, continued with her until 
well. For an accepted lover to be given 
bed and board at the house of his betrothed 
is not unusual, particularly when he jour- 
neys to a distant town to see her. She 
was considerate and kind to him, and 
cheerfully administered to his comfort in 
sickness and health. Weekly a bountiful 
lunch was prepared by her, which, at their 
parting on Monday morning, she gave to 
him. His clothing was washed and ironed 
by her and ready for him on his arrival 
every Saturday evening, and his holiday 
suit was left in her care. If he had lived 
two weeks longer they probably would 
have been married. Without premonition 
or warning he was stricken on the street 
and carried to her home a corpse. There 
his body was prepared for burial and lay 
i^ut two days. 

For the meals eaten by him, the clothes 
washed for him, and the lunches carried 
away by him, Maggie Smith now asks to 
be paid. To allow this claim it is neces- 
sary to find some theory by which a sweet- 
heart may demand compensation in money 
for gifts and labors of love. There is no 
evidence from which any other conclusion 
can be drawn than that they were engaged 
to be married, and that the gifts and ser- 
vices were voluntary expressions of her 
affection. There was no contract relation 



between them other than of a matrimonial 
nature. 

It would be a misfortune if the purely 
social, or more tender relations, could be 
warped and bent into contract obligations 
measurable by dollars and cents. It would 
stun the normal and becoming intercourse 
between the sexes. If with invitations 
there lurked insidious bills, bonds of in- 
demnity or other guaranties might be 
necessary to lure even the susceptible 
man to run the uncertain gauntlet of a 
courtship. 

For neither pay nor love is it usual for 
the lady to do her young or old man's 
washing, nor is it the custom to supply 
him periodically with a basket of proven- 
der. Nevertheless, these seem to have 
been some of this lady's ways of showing 
her affection. With a pie and a cup of 
jelly may go a sentiment more tender and 
sincere than that often accompanying 
jewels and American Beauties. He gave 
her a music box. What else, if anything, 
does not appear. He was a man of 
property. He earned from ten to twelve 
dollars a week and received a pension of 
twenty- four dollars a month. No family 
was depending upon him. He gave a 
thousand dollars to Carrie Mosey, for 
whom both his deceased wife and he had 
an affection. If the bed, the board, the 
lunch and the washing were not gifts, the 
presumption is that he paid for them. It 
is improbable that this mature lover re- 
pudiated such bills for fifteen months, and 
it is probable that if he had, she would 
have repudiated him in less time. The 
claim is disallowed. 

The sudden death of Andrew W. Baer 
severed all existing relations with Maggie 
Smith. From the time his corpse was 
taken into her house the condition was 
changed. The sentiment which stimulated 
matrimonial intentions ceased. She is en- 
titled to compensation for the use of her 
house and her services from the time the 
dead body was carried into it until it was 
carried out, and we award to her for the 
same the sum of $50.00. ♦ * * 
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Last Words of Webster. 

Concerning " last words," A. H. McRae 
of New York, has this to say of Webster : 
*^ I knew an old lady who was a neighbor 
and intimate friend of the Websters in 
Washington. She explained to me the 
meaning of his last words — *I still live.' 
Webster, as all the world knows, was a 
hard drinker. Liquor caused his death. 
In his last days he was kept alive by 
brandy, which he constantly craved. The 
day he died his physician called on him 
«arly in the morning and found him very 
low, and as he thought, unconscious. 
Turning to the nurse, he said : " * If he is 
alive at 8 o'clock give him another drink 
of brandy.' The family gathered at the 
bedside to see him breathe his last. A 
<;lock in the room struck eight. For a 
moment he remained silent; then, as no 
one pflfered to help him, he said, rousing up 
and opening his ox eyes, ^ I still live.' 
The nurse, recollecting the doctor's in- 
structions, hastened to give him another 
drink, which proved to be his last, as he 
relapsed into a quiet stupor and died 
within an hour. The old lady did not have 
a very high opinion of Webster from a 
moral standpoint, knowing that the im- 
mortal words, *" I still live,' were uttered 
for the purpose of getting a final drink." 



An old barrister was giving advice to 
bis son who was just entering upon the 
practice of his father's profession. '*My 
son," said the counselor, ** if you have a 
<^ase where the law is clearly on your side, 
but justice seems to be clearly against you, 
urge upon the jury the vast importance of 
austaining the law. If, on the other hand, 
you are in doubt about the law, but your 
olient's case is founded on justice, insist 
on the necessity of doing justice, though 
the heavens fall." *' But," answered the 
son, ^^ how shall I manage a case where 
both law and justice are dead against me?" 
^* In that case," replied the old man, " talk 
round it !" 



0. C. ADJUDICATIONS AND 
OPINIONS. 



Judge Smith has handed down adjudica- 
tions and opinions in the following deced- 
ents' estates : 

Adjudications ; 

February 28d : 

Martha F. Weaver, of E. Earl Twp. 

February 27th : 

Henry Herr, of Manheim. 

Opinions : 

February 23d : 

Robert A. Evans (the younger), of 
Lancaster. Exceptions dismissed and re- 
port of auditor confirmed absolutely. 

Jacob B. Newcomer, of Manor Twp. 
Exceptions to adjudication dismissed. 

February 25th : 

Andrew W. Baer, of city. Exceptions 
to adjudication dismissed. 



OPINIONS IN LOCAL COURTS. 



On Saturday, February 28, 1908, Judge 
Landis handed down the following opinions: 

Abraham B. Kreider and Sarah Ereider 
V8. The Pennsylvania Railroad Company. 
Rule for new trial refused. 

Norbeck vs. The Independent Telephone 
Company. Rule for new trial discharged. 

In Washington Borough vs. Margaret 
and Albert Steiner, counsel was directed 
to prepare a mandatory injunction decree 
against the defendants to compel them to 
erect their house on the borough street line. 

A. J. Melchoir vs. The United Tele- 
phone and Telegraph Company, the Court 
continued the injunction in conformity with 
the opinion filed. 

Mollie Geist vs. Dionysius Rapp. Rule 
for new trial discharged. 
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C. p. OF LANCASTER COUNTY. 
Sensenig vs. Oity of Lancaster. 

City streets — Vacation of — Damages. 

Iii tbe absence of special legislative provision 
for the recovery of damages, a city is not liable 
for damages for tbe vacation of a street deeded 
to it by adjoining property owners. 

December Term, 1898. No. 16. 

Rule to strike off non suit. 

fV. U. ffensely for rule. 

E. M. Q-ilbert and C. E. Montgomery^ 
contra. 

January 17, 1908. Opinion by Lan- 
Dis, J . 

In accordance with the Act of April 18, 
187S, P. L., 811, the councils of the City 
of Lancaster were required to appoint an 
engineer to make drafts or plans of the 
city streets, not only of those which were 
already opened, but also of those which 
were to be opened from time to time in the 
future. This was accordingly done, and the 
plan, so far as it relates to the northeastern 
section of the city, was presented to the 
Court, and, on June 17, 1877, was duly 
approved. Upon it were the lines of a 
projected street called Plum street, which 
extended from New Holland Avenue north- 
ward to Frederick street. Subsequently, 
proceedings were had to assess the dam- 
ages which would be caused by the open- 
ing of this street ; but, before these pro- 
ceedings were consummated or the street 
opened, it was vacated from said New Hol- 
land Avenue northward to within about 
three hundred feet of said Frederick street. 

Levi Sensenig, John Mentzer and R. H. 
Brubaker owned a certain tract of land, 
containing about ten acres, located on the 
northwest side of New Holland Avenue, in 
a northeasternly direction from Plum street, 



as above proposed upon the city plan. 
Some time prior to 1876, they conveyed 
to the city of Lancaster a tract of land, 
running in a north westernly direction from 
New Holland Avenue, through this tract, 
sixty feet wide. The land thus purchased 
was used as a street, and was improved 
and taken charge of by the city. It was 
called Park Avenue. It did not appear 
upon the plan of the city as adopted, and, 
therefore, by force of the Act of Assem- 
bly, it was, as a city street, vacated. It, 
however, had always been opened (;o public 
travel, and remained so up to the time 
these proceedings were instituted. Part 
of the land which was formerly owned by 
Sensenig, Mentzer and Brubaker, finally 
became vested in Levi Sensenig alone. He 
carried on, at this place, the business of a 
drover, and maintained there a droveyard, 
with cattle pens and other improvements. 
He alleged that, by reason of the vacation 
of Park Avenue, his business was hindered 
and interrupted, and he was obliged to re- 
linquish the same and to remove his stock- 
yards and cattle business from the said 
premises, and to abandon the same for the 
purposes for which it was then used, 
whereby he was subjected to great loss 
and depreciation of his property. The 
real question, therefore, which arises in 
this case is, whether or not the plaintiff can 
recover damages for injuries, if any, sus- 
tained by him because of the vacation of 
this street. 

In Paul vs. Carver, 24 Pa., 207, Tid- 
marsh street; in the district of Moyamen- 
sing, was vacated by an Act of the Legis- 
lature. The plaintiff asserted that this was 
an injury to him, because his property 
could not be conveniently reached, unless 
the street should be kept open and unob- 
structed. Black, J., delivering the opinion 
of tho court, said : " But the plaintiff 
argues that the Legislature has no consti- 
tutional power to vacate a public street 
without the consent of all the persons 
whose private interests are, or may be, af- 
fected by it. To open new highways, 
whether streets or country roads, and to 
vacate those which are useless, inconven- 
ient and burdensome, is a power which 
must reside somewhere in every well regu- 
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lated government. In our own, we have 
many laws conferring this authority on 
courts, on county and township oflBcers, on 
city and borough councils, and on special 
commissioners. In very many cases, also, 
the General Assembly has, by its own di- 
rect and immediate acts, ordered that 
streets and roads should be vacated, as 
well as opened, widened, and otherwise 
altered. Do all these laws violate the con- 
stitution ? We cannot find anything in 
that instrument with which they are in con- 
flict. Surrendering the right of way over 
a public road to the owners of the soil, is 
not taking private property for public use, 
and the proprietors of other land incident- 
ally injured by the discontinuance of the 
road are not entitled to compensation. A 
private road is private property, and an 
Act of Assembly to close it up without 
paying for it, would be depriving the owner 
of his property. But a public road be- 
longs to nobody but the state ; and, when 
the government sees proper to vacate it, 
the consequential loss, if there be any, 
must be borne by those who suffer it, just 
as they would bear what might result from 
a refusal to make it in the first place. It 
is true that there is much property in the 
Commonwealth whose principal value would 
be taken away by closing the avenues which 
lead to it, and we are warned that, if we do 
not declare it unconstitutional, an act may 
'be passed to vacate Chestnut street. If 
the possible abuse of a power were suflB- 
cient to prove that the legislature cannot 
have it, then it would also prove that it 
does not exist at all ; and this would bring 
us to the absurd conclusion that there is no 
authority anywhere in the state to vacate 
a useless road and substitute a better one 
in its place. Every function of govern- 
ment may be injudiciously exercised, but 
still we must trust it with somebody. That 
of vacating roads is as necessary as any 
other ; and, while we cannot promise that 
everybody's interest will be taken care of, 
we have faith in our system to believe that 
no atrocious wrong will be done. We have 
no fears that Chestnut street will be closed 
up, at least for the present. 

It would appear that, because of this 
decision, the Act of April 21, 1858, P. L., 



386, relating to damages for the vacation 
of streets in the city of Philadelphia, was 
passed ; and, while we have not carefully 
examined all the special Acts of Assembly, 
we have no doubt that other acts exist 
upon the same subject, applicable to par- 
ticular localities. But it will not be dis- 
puted that the law, as then determined by 
the courts, was, that no damages could be 
recovered for the vacation of streets or 
roads, unless the Legislature had specially 
provided such a remedy. The question, 
therefore, arises whether or not this condi- 
tion of things has been changed by the 
new constitution of 1874. 

It is here claimed that article 16, section 
8, which provides that ** municipal and 
other corporations and individuals, invested 
with the privilege of taking private prop- 
erty for public use, shall make just com- 
pensation for property taken, injured or 
destroyed by the construction or enlarge- 
ment of their works, highways or improve- 
ments, which compensation shall be paid or 
secured before such taking, injury or de- 
struction," especially applies to a case like 
this ; and it is particularly insisted that 
the property of the plaintiff was injured or 
destroyed, in the sense contemplated by 
the constitution, and that, therefore, he 
should receive compensation at the hands 
of the municipality. Let us see how this 
question has been treated in subsequent 
decisions. The first case in which it was 
fully discussed is McGee's Appeal, 114 
Pa., 470. The plaintiff filed a bill in 
equity, complaining that the Pennsylvania 
Railroad Company, under a contract with 
the city of Pittsburg, through her councils, 
who claimed to have the power to make 
such a contract under an Act of Assembly, 
had taken and appropriated Washington 
street, a public street of the city of Pitts- 
burg ; that he owned property beyond the 
portion of the street thus taken, which was 
greatly damaged by such unlawful taking 
and using of the said street, etc. The de- 
fendants demurred, and the question that 
arose was, whether or not, the city coun- 
cils having vacated the street, any damages 
were due to the plaintiff. Mr. Justice 
Clark, in discussing the question, says: 
^' In the absence of any constitutional re- 
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strictioDi the power of the Legislature to 
vacate streets and highways, or to invest 
municipal corporations with this power, 
cannot be doubted : Dillon on Mun. Corp., 
666. In Pennsylvania, a highway Ms the 
property of the people ; not of a particular 
district, but of the whole stat'3 ; who, con- 
stituting, as they do. the legitimate sover- 
eign, may dispose of it by their represauta- 
tives and at their pleasure ': Case of the 
Phila. & Trent. R. R. Co., 6 Wh., 25. 
Prior to the adoption of the present con- 
stitution, there was certainly no restriction 
of the powers of the Legislature in this re- 
spect ; the Legislature had a clear right to 
vacate any public highway, with or with- 
out the consent of the person whose private 
interests are or may be affected by it. * * 
Nor is the power of the Legislature in this 
respect restricted by the provisions of the 
constitution of 1874. * * * But, by the 
vacation of Washington street, no private 
property was taken or applied to public 
use ; on the contrary, private property, 
which bad heretofore been appropriated by 
the public, was surrendered to the proper 
owner, and when thus surrendered, who 
can gainsay the right of the owners to use 
it, with their other property, in the con- 
struction or enlargement of their works, 
highways or improvements ? Whether or 
not the ordinance of the councils was a 
wise and prudent measure, we are not 
called on to consider ; its avowed, and 
doubtless real, purpose was, to subserve 
the public interest ; it may, however, have 
originated in a mistaken policy ; it may 
have conferred a benefit upon one to the 
incidental injury of others. But the func- 
tions of civil government must be trusted 
to somebody, and the results of its inju- i 
dicious exercise must be borne without j 
complaint. We are of opinion, therefore, ; 
that the vacation of Washington street and 
the appropriation of the ground by the 
railroad company, the owners of the abut- 
ting property, would not, in the absence of 
any special legislative provision for dam- 
ages in such case, be subject to the consti- 
tutional condition that compensation shall 
be first made for property taken, injured 
or destroyed. If, as in the vacation of 
Center street, 19 W. N. C, 89, there had 



been a special provision for the award of 
damages to the owners of property injured 
by the vacation, a different question would 
be presented. The injury which the plain- 
tiff suffered was from the vacation of the 
street, and this was the act of a municipal- 
ity to which the plaintiff was subject." 
This was followed by Howard street, 142 
Pa., 601. It was there said: *-That the 
Commonwealth was under no constitutional 
obligation to pay for the damage caused 
by vacating a street, was decided in Paul 
V8, Carver, 24 Pa., 207, and is so held 
under the present constitution: McGee's 
App., 114 Pa.. 470. But it has never 
been held, nor, so far as I am aware, ser- 
iously contended, that the Legislature 
might not put such obligation on the Com- 
monwealth or its agents by statute :" and 
again, in In re Melon Street, 182 Pa., 
897 : '* Before the adoption of the new 
constitution, the Commonwealth was under 
no obligation to make compensation for 
damages caused by the vacation of streets. 
* * * And, for the purpose of this argu- 
ment, it may be conceded that, since its 
adoption, no such duty is imposed by the 
provision that compensation shall be made 
for property taken, injured or destroyed, 
and that the right to recover damages for 
injury so resulting exists only by virtue of 
special legislative provision" In Morris 
V8. Philadelphia, 199 Pa., 867, where 
ground covered by a street was conveyed 
to the city of Philadelphia ^^ to have and 
to hold * * * to the same extent and to 
the same effect as if the said street had 
been opened by a decree of the Court of 
Quarter Sessions for the county of Phila- 
delphia under proceedings had for that pur- 
pose under the road laws of the Common- 
wealth of Pennsylvania," it was held that 
the deed gave to the city the same power 
over the street that it bad over a street 
opened by adverse legal proceedings, and 
the right of the city to narrow or vacate 
such street by ordinance of councils and 
action of the board of surveyors was be- 
yond doubt, and the liquidation or pay* 
ment of damages was not a prerequisite to 
the legal vacation. 

We need not discuss the proposition as 
to whether exact justice between the muni- 
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cipality and the individual citizen is ar- 
rived at by maintaining this rule. Suffi- 
<;ient is it that it has been a rule of law for 
fifty years, and it would seem to be more 
beneficial and more consonant with judicial 
administration that the legislature, rather 
than the court, should change it. 

As, therefore, it is conceded that there 
is no Act of Assembly whereby any liabil- 
ity is imposed upon the city of Lancaster 
for the vacation of streets, we feel satisfied 
that the plaintiff had no right to recover in 
this action, and that, therefore, the judg- 
ment of non-suit was correctly entered, 
because of this, we now refuse to take it 
off, and accordingly discharge this rule. 

Rule discharged. 



C. P. OF LANCASTER COUNTY. 
McOanley vs. Bomberger. 

Wills — Direction to sell real estate — 
Conversion — Election of beneficiary to 
take in original fomi, 

A decedent's will directed that ceitain real 
estate ehould be sold and that the balance of 
the proceeds left after building a house thera- 
from on another tract should go to her daughter, 
'who was her executrix, for life and then to the 
-danghter's children during their lives, without 
any disposition over. The daughter died with- 
out having converted said real estate, leaving 
an only child. 

Held, that the will worked a conversion, and 
the real estate was inherited by the grandchild 
as personalty, and said grandchild could convey 
a title in fee simple. 

Land directed to be changed into money or 
money into land is to be considered and treated 
as that species of property into which it is 
directed to be converted, although there is in 
fact no conversion. 

Where the whole beneficial interest in the 
land or money directed to be converted belongs 
to the person for whose use it is given, equity 
will permit him to elect to take in land or 
money as the subject happens to be at the 
moment. The making of a deed by the person 
entitled shows his election to take the land it- 
.self instead of the proceeds. 

December Term, 1902. No. 26. 

Case stated. 

John E. Malone^ for plaintiff. 

Simon P, Ehy^ for defendant. 

January 17, 1903. Opinion by Lan- 
ms, J. 

Martha Bomberger, the defendant, pur- 



chased at public sale from Louisa Mc- 
Cauley, the plaintiff, for the sum of $1,428, 
a lot of ground with buildings thereon 
erected, containing on the south side of 
Ferdinand street in the Borough of Man- 
heim, thirty-eight feet and — inches, and 
extending in depth of that width, southward, 
one hundred and six feet to a ten-foot-wide 
private alley. A deed was tendered to 
her in due form and the purchase money 
was demanded, but she refused to accept 
and pay the purchase price, alleging as a 
reason therefor that Louisa McCauley did 
not have a fee simple title in said premises. 
In order to have this objection investigated, 
the present case stated has been agreed 
upon. 

This property, with other real estate, 
formerly belonged to one David Fisher, 
who died February 24, 1880. The 
legality of his title is not in controversy. 
He made a deed to Elizabeth Fisher, his 
wife, and up to this point it is also agreed 
that the title was complete. Elizabeth 
Fisher died on October 29, 1878, leaving 
a last will and testament, in which among 
other things she provided as follows: 
"No. 1, thirty-two feet, Nos. 2 and 3, 
each thirty feet and each of them extend- 
ing southward one hundred and six feet to 
a three-foot alley, shall by my hereinafter 
named executors, bo sold, converted into 
cash and the proceeds with the material fit 
for use in the old buildings on the corner 
lot, shall be used to build a dwelling house 
on the corner lor, which house shall be a 
two-story log dwelling, not more than 
eighteen or twenty feet front, with a two- 
story back building or kitchen; this house 
and lot of ground, and the money if there 
be any left after the dwelling house is 
completed, my daughter Susanna shall 
have the use of during the term of her 
natural life, and no part of it shall ever 
come into the hands of her husband, and 
at the decease of my daughter Susanna, 
the same shall descend to her child or 
children, during the term of their natural 
lives." 

Susanna Fisher was her only daughter 
and heir and was also sole executrix of the 
said will. She died on May 29, 1897, 
leaving an only child, Louisa McCauley, 
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the plaintiff, who was born November 24, 
1863. The lot of ground sold to the de- 
fendant is the one mentioned in the above 
recited will of Elizabeth Fisher as No. 2. 
At the time of Elizabeth Fisher's death 
there were no improvements upon this lot, 
bat the buidings now elected thereon were 
placed there by Susanna Fisher during her 
lifetime. The lot was not sold by Susanna 
Fisher as executrix according to the direc- 
tions of said will, but was used by her as 
real estate during her life, and since her 
death up to the present time has been used 
in the same manner by the said Louisa 
McCauley. Louisa McCauley is the wife 
of William McCauley, and they have now 
living two children who are yet in their 
minority. 

If this land is to be treated as real 
estate, vesting as such in the said plaintiff 
under her grandmother's will, her right to 
make a good title for it is extremely doubt- 
ful, for it is provided in the said will that 
whatever may be left after the house on 
the corner is completed shall go to Susanna 
Fisher for life, and at her decease to her 
child or children for life without any dis- 
position over. In Reynolds' Estate, 175 
Pa., 257, it was held that, "Where a 
will gives all testator's estate to his wife 
^ for and during her natural life ' and 
makes no disposition of the remainder, she 
takes only a life estate therein." And to 
the same effect is Hoffner v$, Wynkoop, 10 
W. N. C, 8. A different rule, however, 
applies as to personalty. The bequest of 
the interest of a fund without the interpo- 
sition of trustees or direction for invest- 
ment, vests an absolute estate in the fund 
itself. Silknitter's Appeal, 45 Pa., 865 ; 
Diehl's Appeal, 86 Pa., 120; Grove's 
Estate, 68 Pa., 429; Appeal of Merkel, 
109 Pa., 235; Ritter's Estate, 148 Pa., 
577 ; Kiefel'v*. Kepler, 173 Pa., 181. 

But it will be observed by the terms of 
Elizabeth Fisher's will that there is a 
positive direction, not a discretionary 
power only, to sell. The familiar equitable 
rule 18, that land directed to be changed 
into money, or money into land, is to be 
considered and treated as that species of 
property into which it is directed to be 
converted, although there be, in fact, no 



conversion. Allison vs. Wilson, 18 S. & 
R., 330; Morrow vs. Brenizer, 2 Rawle, 
185. Nor can it now be questioned that the 
mere direction to executors or other trus- 
tees in a last will to sell land breaks the 
descent and vests the legal estate in the 
executors. No interest in the land de- 
vised to be sold passes to the persons 
among whom the proceeds are to be dis- 
tributed. They take, under the will, a 
mere chose in action ; a claim strictly of a 
personal character. Allison vs. Kurtz, 2 
Watts, 185; Miller vs. Meetch, 8 Pa., 
417. In Hunt's and Lehman's Appeals, 
105 Pa., 128, it was said by Paxson, J., 
that ** It ought to be settled by this time 
that, in order to work a conversion, there 
must be either: 1st. A positive direction 
to sell ; or 2nd. An absolute necessity to 
sell in order to execute the Will ; or 3rd. 
Such a blending of real and personal estate 
by the testator in. his will as to clearly 
show that he intended to create a fund out 
of both real and personal estate, and to be- 
queath the said fund as money." See also 
Dundas's Appeal, 64 Pa., 325; Roland 
vs. Miller, 100 Pa., 47 ; Fahnestock vs. 
Fahnestock, 152 Pa., 56 ; Darlington vs. 
Darlington, 160 Pa., 65 ; Reid vs. Clen- 
denning, 193 Pa., 406: Keim's Estate, 
201 Pa., 609. To work a conversion, the 
direction to sell must be positive, irrespect- 
ive of contingencies and independent of 
discretion. Peterson's Appeal, 88 Pa., 
397; Anewalt's Appeal, 42 Pa., 414. 
As, therefore, in this case the executor 
was directed to sell and convert this prop- 
erty into cash, and to hold the balance, if 
any, for her own use, during the term of 
her natural life with remainder over, it 
seems to me to be clear that there was a 
conversion of this real estate, and that so 
far as its legal status is concerned it came 
to and was inherited by Louisa McCauley 
as personal property. 

It is, however, objected that it was 
never sold and always remained, and is 
yet, real estate. This, under the decis- 
ions, is of no importance. *' Where the 
whole beneficial interest in the land or 
money directed to be converted belongs to 
the person for whose use it is given, 
equity will permit him to elect to take in 
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land or money as the subject happens to be 
at the moment." Miller vs. Meetch, supra. 
In Battersby vs. Castor, 181 Pa., 565, 
where a testator gave his executors the 
power to sell his real estate, and directed 
them to invest in good and sufficient securi- 
ties until his youngest child arrived at the 
age of twenty-one years, and should then 
divide the same among them, but the 
power of sale was never exercised by the 
executors, as it was not deemed for the 
best interests of the testator's wife and 
children so to do, and after the youngest 
child came of age, the children conveyed 
their interests to their mother, who subse- 
quently sold to a third party, it was held 
that the conveyance by the children was an 
election on their part to take the land in 
specie. In Beatty vs. Byers, 18 Pa., 
105, it is ^aid: *^ Equity permits them to 
take the land in lieu of the proceeds, and 
when the election is unequivocally mani- 
fested, an estate commensurate with the 
interest they would have had in the fund, 
if raised, vests in the beneficiaries. This 
manifestation may be by acts in pais^ but 
these must be of such a character as to 
leave no reasonable doubt of the intent ; 
and where several are interested, all must 
unite in the act." Evans's Appeal, 63 
Pa., 188 ; Henderson vs. Henderson, 188 
Pa., 899 ; Holliday vs. Hively, 198 Pa., 
885. 

Being of opinion, therefore, that Louisa 
McCaulay had a fee simple title to the said 
lot of ground, which she can convey to the 
said defendant in accordance with the 
terms of the case stated, we do now enter 
judgment in favor of the plaintiflf and 
against the defendant for the sum of 
$1,428.00. 

Judgment for plaintiff. 



Q. 8. OP LANCASTER COUNTY. 
Road in East Hempfield Township. 

Road law — Notice of view — Rule of court 
No. 9y Sec. 5, page 71 — Release of 
damages. 

A report of road viewers wiU be set aside 
where no notice was given of the time and place 



of the meeting of the viewers to a married 
woman in whose name was the title to a farm 
over which the road passed, although her hus- 
band was duly notified, attended the meeting, 
and claimed to own the property, and damages 
were awarded to him, and she knew of the 
meetings and that he was attending them, but 
did not request bim to attend as her agent. 

A report of viewers will be set aside where it 
is shown that tlie viewers, having decided in 
favor of the road, did not endeavor to procure 
releases of damages from owners of property 
over which the road extended. 

It is not necessary that road viewers should 
actually walk over the whole of the land on 
which they locate the proposed road where 
they can see over a field from one side and by 
going around continue the view from the other 
side of the field. 

April Sessions, 1902. Minute 483. 

Exceptions to report of viewers. 

W. H. Roland and M. G. Scheaffer^ 
for exceptions. 

If. Frank Eshleman^ contra. 

January 17, 1903. Opinion bj Lan- 
Dis, J. 

We do not think it necessary to give at- 
tention to any of the exceptions filed to the 
report except the Second and Third excep- 
tions. These raise the points that Mrs. 
Elmira Herman, who is the owner of a 
farm over which the road will pass, was not 
notified of the time and place of the meet- 
ing of the viewers, and that the viewers 
did not endeavor to procure releases from 
her and Mrs. Augusta Kuhlman. 

That Mrs. Herman owned this land ap- 
pears from her deed which was upon 
record at the time of the view, and that 
she had no notice of the view is now virtu- 
ally conceded. It was however proven 
that her husband, Jacob Herman, was 
present at all the meetings claiming that 
the property was his, and that a copy of 
the notice attached to the report was 
served upon him. Upon the draft his name 
is given as the owner, and in the report 
the viewers have awarded to him $170 
damages. But while she admits that she 
knew that a view was being held and that 
her husband was attending, and that her 
husband talked to her about the damages 
which would be done to the place, she also 
states that he did not report to her the 
damages, that he did not tell her they were 
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assessed to him, that he did not attend at 
her request, and she saw no one serving 
notices and did not release her damages, 
nor was she asked to do so. Jacob Her- 
man, her husband, testified that he did not 
attend any of the meetings at the request 
of his wife and was not acting as her agent, 
that he did no|; make any such representa- 
tions to the viewers, and that none of the 
viewers asked him who was the owner of 
the property. No evidence has been pro- 
duced to contradict these facts so far as 
they affect Mrs. Herman. 

In this situation can this report be sus- 
tained ? Rule IX, Section 5 of Rules of 
Court, page 71, provides, that "In all 
cases of views or reviews for roads when 
the road is laid out over improved land of 
a person, the person occupying such land 
or the owner thereof, if residing in the 
county of Lancaster and such residence 
can with ordinary diligence be ascertained, 
shall receive five days' notice of the time 
and place of meeting of viewers." For 
lack of this reports have been set aside 
in many cases, and in Grapevine Road, 18 
U. C. R., 639, it was decided by Bell, 
P. J., that an owner of land affected by 
the opening of a road is entitled to notice 
of the time and place of the view, and it is 
immaterial if the owner knew of the view, 
if he was not properly notified thereof. 
In the case of Road in South Abington 
Township, 109 Pa., 118, it was said by 
Clark, J., " In the Act of 1886 there is no 
provision made for notice ; it may have 
been supposed that the presentation of a 
petition to the court, the appointment of 
viewers, their actual appearance upon the 
ground, the view and survey of the route, 
and the filing of their report, were circum- 
stances of such notoriety as would put all 
parties on their guard (Baldwin & Snow- 
den Road, 3 Gr., 62), and that the inter- 
vention of a whole term of court gave full 
opportunity for knowledge and tor prepa- 
radon to resist the confirmation. But as 
the appropriation of a man's property and 
the assessment of his damages, without 
notice, is repugnant to every principle of 
justice, it was held in a number of cases, 
under the Act of 1836, notably in Neeld's 
Road, 1 Pa., 356; Boyer's Appeal, 87 



Pa., 267, and Central Railroad Co.'s Ap- 
peal, 102 Pa., 38, that notice to the 
property owner is absolutely essential to 
the validity of the view or assessment." 
It was also held in Road in Upper 
Hanover, 44 Pa., 277, that it is competent 
for the Court of Quarter Sessions by rule 
to require specified notice to be given. 

In Road in Lower Saucon Township, 1 
North., 41, the cause of complaint wa& 
that Anna Stofilet, one of the owners of 
the land along the route of the proposed 
road, did not have notice and no damages 
were assessed to her. It appeared that 
notice was served upon her husband, who 
was a joint owner with her of the land. 
She either saw or heard the notice to him,^ 
and she sent word to the viewers that she 
had knowledge of the view, but could not 
attend. It was held by Schuyler, P. J., 
that under the Northampton county rules- 
of court the proceedings were irregular 
and the report was therefore set aside. In 
Road in Lower Nazareth Township, 2 
North., 199, the road ran through land in 
which Mrs. Sarah Fogel had only a life 
estate, and her children the reversion in fee. 
The children were not notified of the time 
or place of holding the view, although all of 
them were residents of the county. In the 
same manner Daniel Fogel held a tract as 
tenant by the curtesy, his children having- 
the fee, and no notice was given to them, nor 
were damages awarded to them. It was 
held that these proceedings were irregular 
and the report was set aside. In Kke 
manner in our own court in In re Road in 
East Cocalico Township, 11 Lane. L. R., 
1 18, two sisters and a brother owned the 
land through which the proposed road was 
laid out. Notice was given to the brother, 
but none to the sisters, and no damagea 
were awarded to the sisters. It was de- 
cided that the report should be set aside as 
fatally defective. 

It was provided by the Act of May 14,. 
1874, Sec. 1, P. L., 164, that "It shall 
be the duty of all persons appointed to- 
view and review any public or private 
road or bridge, if they shall decide in favor 
of locating said road or bridge, to endeavor 
to procure from the persons over whose 
land such location may be made releases 
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from all claims for damages that might 
arise from the opening of such road." 

In Road in Rash Township, 10 Dist., 
650, where the report failed to set forth 
that personal notice was given to land- 
owners and occupants thereof, and also 
failed to set forth that the reviewers en- 
deavored to procure releases from such 
owners for damages, it was also held that 
the report was defective. I find however 
in Road in South Abington Township, 
supra, Mr. Justice Clark says: "Nor is 
it necessary to the validity of a report, 
that the viewers should state in it that they 
have endeavored to obtain releases. * * * 
It will be presumed that the viewers per- 
formed their duty, and that all things were 
rightly done unless the contrary be shown." 
In the present case however this presump- 
tion is rebutted by the explicit proof that 
they did not obtain or endeavor to obtain 
releases from the exceptants. 

The exception that the viewers did not 
walk over the whole of the land on which 
they located the proposed road, has no 
merit. It was not necessary for them to 
actually walk over a wet wheat-field, when 
by the use of their eyes they could see 
over, and then by going around could con- 
tinue the view from the other side. 

The 2nd and 3rd exceptions arc sus- 
tained and the report is now set aside. 

Exceptions sustained. 



f^ff^J Mist^^ii^m- 



Jurors Not Judges of Irony. 

The following story is told of Lord 
Bowen : He was trying a case of burglary 
with a Welsh jury, and it was urged for 
the defense that the prisoner was in the 
habit of walking on the house-tops at mid- 
night, and had merely taken off his boots 
and dropped into the house out of cur- 
iosity. In summing up, Bowen said to 
the jury: " If you believe that the prisoner 
considers the house-tops the proper place 
for an evening stroll, and that the desire 
to inspect the inside of the house was but 
a natural and excusable curiosity, you will 



acquit him and will approve his conduct in 
showing so much consideration as to take 
off his boots for iear of disturbing the 
sleepers." The irony was unmarked; the 
jury took him seriously, and acquitted the 
prisoner. He never tried the ironical 
vein again. It recalls the story of Lord 
Kenyon trying an action for a penalty for 
shooting game without a license. " Gentle- 
men," said the defendant's counsel, " it is 
true that they have sworn my client fired 
at the bird, that it fell dead, and that he 
bagged it. It is of no use to deny that. 
But how does it appear that the bird was 
killed by the shot? What proof is there 
that it did not die of fright ? " And the 
jury thought there was none. 



Thb London Chronicle, 1781, says that 
an attorney in Dublin having dined by in- 
vitation with his client several days pend- 
ing a suit, charged six-and-eight pence for 
each attendance, which was allowed by the 
master on taxing the costs. In return for 
this the client furnished the master with a 
bill of the attorney's eating and drinking, 
which the attorney refusing to pay, the 
client brought his action and recovered the 
amount of his charge. But he did not 
long exult in his victory, for in a few days 
afterwards the attorney lodged an informa- 
tion against him before the Commissioners 
of Excise for retailing wine without a 
license, and not being able to controvert 
the fact, to avoid an increase of costs, he 
submitted, by advise of counsel, to pay the 
penalty, a great part of which went to the 
attorney as informer. — 10 Notes and 
Queries, SiS. 



C. P. OPINION. 

On March 7, 1903, Judge Landis 
handed down an opinion discharging the 
rule for new trial in Pioso vs, Bitzer. (No- 
vember Term, 1901. No. 4). 
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C. p. OF LANCASTER COUNTY. 

Hillegas vs. Beinhart. 

Iftju n ction — Crowing roosters. 

An iojuDctioti will not be allowed at the in- 
stance of a hotel keeper to stop the crowing of 
game cocks in the early morning on adjoining 
premises, no direct damages being proven. 

Equity Docket, No. 4, page 87. 

Motion to dissolve preliminary injunction. 

W. T, Brown, for plaintiff. 

Noises may be stopped by injunction. 

Hilliard on Iiij., 3d Ed., p. 332. 

Dillon vs. Slater, 11 W. N. C, 18. 

Ball vs. Ray, 8 L. R. (C. H. app), p. 
467. 

Sparhawk vs. \i. P. Ry. Co., 54 Pa., 
401. 

Brigg.^ vs. Vatter, 4 W. N. C, 272. 

Piano playing was enjoined in 

Feeney vs. Barthold, 2 Am. & Eng. 
Die. on Eq. 

Gold beating was enjoined in 

Appeal of Art Club, 22 W. N. C, 75. 

Carpet cleaning works were enjoined in 

Rodehausen vs. Craven, 141 Pa., 546. 

Slaughter house was enjoined in 

Shadlein vs. Bach, 11 W. N. C, 202. 

Running factory between certain hours 
was enjoined in 

Burke vs. Myers, 10 W. N. C, 481. 

Carrying on lawful business at unreason- 
able hours was declared a nuisance in 

Dennis vs. Eckhart, 3 Grant, 389. 

Ringing church bells was declared a 
nuisance in 

Harrison vs. St. Mark's Church, 12 
Phila., 259. 

Soltan vs. De Held, 9 Eng. Law & Eq., 
104. 

Bleating of calves at night was declared 
. a nuisance in 



Bishop vs. Banks, 83 Conn., 121. 

The present case falls under the head of 
those noises arising from a business carried 
on for no useful purpose. 

John A. Naumariy for defendant. 

Injunction will not be granted where act 
complained of is not a nuisance per se, or 
the facts are doubtful. 

Bell vs. 0. & B. R. R. Co., 25 Pa., 161. 

McDonough vs. Roat, 8 Kulp, 433. 

Raub vs. Tamany, 5 Kulp, 114. 

New Castle vs. Raney, 130 Pa., 546. 

City of Phila. Appeal, 78 Pa., 33. 

Or where no recovery can be bad at law. 

Sparhawk vs. Union Pas. Ry. Co., 54 
Pa., 401. 

Shell vs. Kemmerer, 13 Phila., 502. 

Injury is "irreparable" because too 
great for compensation, not because too 
small for estimation. 

Rhodes vs. Dunbar, 57 Pa., 274. 

Only one rooster was proved to have 
crowed, and no damages were shown. 

Complainant must show clear case. 

Warren vs. Hunter, 1 Phila., 414. 

McClain's Appeal, 25 W. N. C, 246. 

Plaintiff must first establish act as a 
nuisance by trial at law. 

Easton vs. Pass. Ry. Co., 4 Law Re- 
view, 97. 

New Castle vs. Raney, 130 Pa., 562. 

Rhea vs. Forsyth, 37 Pa., 507. 

Wood vs McGrath, 150 Pa., 451. 

Adams Equity, § 211. 

Bispham's Eq., 490. 

Preliminary injunction should be refused 
where reasonable doubt. 

Brown's Appeal, 62 Pa., 21. 

Mammoth Vent. Co. Appeal, 54 R., 183. 

No jurisdiction if evidence conflicting. 

Story's Eq. Jur., Sec. 924. 

Rhodes vs. Dunbar, 57 Pa., 274. 

Commissioners vs. Long, 1 Pars., 146. 

Crowder vs. Turkler, 19 Vesey, 617. 

Com. vs. Rush, 14 Pa., 186. 

Mowday vs. Moore, 133 Pa., 598. 

Mirkie vs. Morgan, 134 Pa., 144. 

Chicken raising is a lawful business. 

A lawful business will not be interfered 
with where evidence admits of a reasonable 
doubt. 

McCaffrey's Appeal, 105 Pa., 253. 
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Hagner vs. Hayberger, 7 W. & S., 107. 

Brightly's Eq., Sec. 298. 

Wier's Appeal, 74 Pa., 241. 

Preliminary injunctions should not be 
made mandatory. 

Washington Boro. vs. Steiner, 19 Pa. 
Superior, 498. 

Compelling defendant to remove his 
game cock was mandatory. 

January 17, 1903. Opinion by Landis, 
J . 

Pleadings. In this case the plaintiff 
on October 1, 1902, filed the following 
bill of complaint and obtained thereon a 
preliminary injunction, which the defendant 
now seeks to dissolve. This bill reads as 
follows: 

" Your orator complains and says : 

1. That he is the lessee of Hotel Co- 
lumbia, at !Nos. 309 and 311 Locust 
Street, in the Borough of Columbia, in the 
County of Lancaster, State of Pennsylva- 
nia, for a term of years, said lease expir- 
ing April 1, 1907; that he is under a 
written lease to pay a heavy rental to the 
owners of the< said real estate and is under 
a great expense to keep and maintain the 
said hotel as a first class and suitable place 
for travelers and sojourners ; that he has 
been conducting the said demised premises 
as a hotel for some time past for permanent 
and transient guests who use and occupy 
sleeping rooms in the hotel building ex- 
tending from Locust Street to Alley H in 
said Borough of Columbia. 

2. That Peter Reinhart, the defendant, 
is the owner of a number of game cocks 
and other chickens, and he keeps them 
confined' in the lot of ground, No. 307 
Locust Street in said Borough of Colum- 
bia, the rear of which said lot where the 
said game cocks and other chickens are 
confined, adjoins the lot on which said 
Hotel Columbia is located on the south and 
is within twenty (20) feet of some of the 
sleeping rooms in said hotel, and all the 
sleeping rooms except those in the front 
part ot the hotel building have windows 
therein facing the lot where the said game 
cocks and chickens are kept. 

3. That during the night time, when 
your orator's guests are sleeping, they are 



constantly awakened by the crowing of the 
game cocks and other chickens, whose 
crowing causes loud, shrill, annoying and 
disturbing noise and noises occurring at 
irregular but close intervals every night 
from about one o'clock A. M. until five 
o'clock A. M.; that many of your orator's 
guests have complained to him of their 
slumber being disturbed and their peace of 
mind and rest annoyed by unusual and dis- 
turbing noise and noises from the crowing 
of the game cocks and other chickens on 
defendant's premises; that some of his 
guests told your orator they would not 
stop again at the hotel so long as these 
game cocks and chickens were permitted to 
annoy and disturb their sleep ; that these 
unusual noises disturb the comfort of your 
orator's family and household, and occa- 
sion great annoyance to him in his business 
by reason of the numerous complaints on 
the part of his guests, and threaten loss in 
his business for which he has no adequate 
remedy at law. 

4. That your orator has repeatedly re- 
quested the defendant to remove his game 
cocks and chickens from the lot where they 
are confined to some otner place where his 
hotel guests would not be annoyed and dis- 
turbed, but the defendant refused to accede 
to the request of your orator. 

Your orator therefore prays : 

First. That the said defendant, his 
agents and employees be restrained and 
enjoined preliminarily in the first instance 
and afterwards perpetually from keeping 
game chickens and game cocks in his 
said lot. 

Second. That the court order and de- 
cree that defendant maintains a nuisance, 
I if the keeping of the game cocks and 
j chickens and their crowing at night causes 
; disturbing and unusual noises amounting 
in law to a nuisance. 

Third. That your Honorable Court will 
grant to the plaintiff such other relief as it 
may deem fit and proper in the premises. 

Fourth. General relief." 

To this bill of complaint the defendant 
on November 12, 1902, filed the following 
answer, viz.: 

^* The defendant, now and at all times 
hereafter, saving and reserving to himself* 
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all the benefit and advantage of exception 
which can be had or taken to the many errors 
and uncertainties and other imperfections 
in the bill of complaint contained, for 
answer hereunto or unto so much or such 
parts thereof as this defendant is advised 
is or are material or necessary for him to 
make answer unto, answering, says : 

1. He neither admits nor denies the 
allegations of paragraph one of the plain- 
tiff's bill, but requires proof of the same. 

2. In answer to paragraph two of the 
plaintifTs bill, he admits that he is the 
owner of some game cocks and other 
chickens, and that he keeps two or three 
t^ame cocks and some 'other chickens con- 
fined on the lot of ground No. 307 Locust 
street in the borough of Columbia, and de- 
nies the rest of the allegations contained in 
said paragraph two. 

3. He denies the allegations of para- 
graph three of plaintiff'^s bill. 

4. He denies the allegations of para- 
graph four of plaintiffs bill. 

And defendant avers that for years he 
has been engaged in breeding game 
chickens, and that said breeding of game 
chickens is a legitimate business, and that 
for some time prior to the occupancy of the 
Hotel Columbia by the said plaintiff, de- 
fendant bred and raised game chickens on 
the premises No. 307 Locust street, in the 
borough of Columbia, which defendant be- 
lieves he has a perfect right to do. 

Wherefore defendant prays that the said 
bill may be dismissed, the preliminary in- 
junction granted in this case be dissolved, 
and that he may be dismissed hence with 
bis reasonable costs and charges in this 
behalf most wrongfully sustained." 

Findings of Fact. — The plaintiff in 
this hill is (he proprietor of a hotel prop- 
erty in the borough of Columbia, which 
fronts on Locust street, and extends in 
depth to alley H. He first occupied it on 
June Ist last, and his term is five years, 
with the privilege of three years addi- 
tional. The defendant is the occupant of 
certain premises, owned by his wife, 
which front on Third street, and run back 
to the said hotel property, and a part of 
Mrs. Reiuhart's land also runs parallel 
therewith. Upon the defendant's prop- 



erty, and within a distance of about four- 
teen feet from the plaintiff's building there 
were constructed five wire pens, in which 
chickens were kept, and also a board stable 
for them to sleep in at night. These the 
defendant has maintained in the same use 
ever since he lived upon the property, 
which has been a period of about three 
years. Some of these chickens were game 
cocks, and during the time intervening be- 
tween June 1, 1902, and the filing of this 
bill, he had for most of the summer two 
game roosters, sometimes, however, three, 
but at the time of this hearing only one. 
These were not common barnyard or, as 
was designated in the testimony, " dung- 
hill " roosters. Their tones were not of 
the ordinary sound, but fell upon the ear 
with a shriller and more aristocratic note. 

The plaintiff's back building faces Rein- 
hart's yard, and it was alleged in the bill, 
and proven on the hearing, that, at times, 
these game cocks, crowing from one to five 
o'clock in the morning, " caused loud, 
shrill, annoying and disturbing noises," 
whereby the guests of the plaintiff in the 
rear portio»i of the back building were dis- 
turbed in their peaceful slumbers, and con- 
sequently complaints were made by them 
to the plaintiff. Not all of those who oc- 
cupied rooms in the back building were 
thus annoyed, and most of them admitted 
that, after they became accustomed to it, 
they ceased to be troubled thereby. In 
fact, a well-known gentleman, who occu- 
pied one of these rooms for a period of 
thirteen months, testified that his sleep 
was, from this cause, never interfered with; 
but he no doubt slept the sleep of the just, 
and, therefore, knew no wakenings. 

It was shown that there were other 
roosters kept in the immediate neighbor 
hood, Mr. Gable having one within ten 
feet of Reinhart's premises, and in fact, 
most all tlie neighbors having chickens of 
some kind. The witnesses did not at all 
times see these particular roosters crow, 
but most of them had no doubt as to the 
source from whence the obnoxious noises 
came, for they, as they state, had heard 
them " flop their wings," and one has 
positively declared that he knew their 
voices. 
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In the yard of the plaiDtiff were placed 
electric lights, and these lights threw their 
rays around the coops. This, with the 
banging of shutters late at night and other 
loud noises, was said by the defendant to 
have awakened the roosters from their 
sleep, and, when thus aroused, they were 
beyond control, and hence their vociferous 
clamor. 

There was no evidence produced that 
the plaintiff has ever suffered any damage 
from this particular cause: but the com- 
plaints that have been made to him lead 
him to fear that such may be the result, 
and he has, therefore, taken time by the 
forelock. He therefore requested the de- 
fendant to remove these fowls from his 
premises, but the defendant has refused to 
accode to this demand, and, because of 
this, the plaintiff now seeks this method of 
relief. 

Conclusions op Law. — The general 
rule of law is, that one may not use his 
property so as to do injury to another ; 
but this is subject to the qualification that 
he may use it in the ordinary way and for 
such purposes as it is commonly used in 
tlie community in which the property is 
located. We do not mean to say that 
great " concord of sweet sounds," even 
though caused by roosters, may not, at 
certain times and in certain places, prove, 
in the aggregate, a nuisance ; but we are 
taught that the law does not meddle with a 
reasonable use of property. It is only 
when the use is unreasonable, in view of the 
rights of others, that it gives a remedy. 
Yet, while every person may use his prem- 
ises according to the dictates of his own 
taste, without reference to the taste or 
necessity even of his neighbor, so long as 
such use is lawful, when he steps outside 
his legal rights and does that which is in 
jurious to others, his acts create an action- 
able nuisance. Wood on Nuisances, sec. 
498, p. 582. The law only deals with 
real, substantial injuries and such as arise 
from a wrongful use of property, and will 
not lend its aid to check one engaged in a 
lawful pursuit, simply because his neighbor 
is annoyed, or v\eu daufajicd, thereby ; 
unless tijo n?v coii.plnincd of is both in vio- 
lation of that neighbor's right and unrea- 



sonable. Ibid,, sec. 497, p. 578. The 
criterion of liability for a supposed private 
nuisance, affecting the bodily comfort of 
the plaintiff, is whether the inconvenience 
should be considered as more than one of 
mere delicacy or fastidiousness, or an in- 
convenience materially interfering with the 
ordinary comfort of human existence — not 
merely according to elegant or dainty 
modes and habits of living, but according 
to the plain and simple modes which are 
incident to the life of the masses of our 
people. Bennington vs. Klein, 6 W. N. 
C, 281. Every noise is not a nuisance, 
nor, when produced in the exercise of a 
lawful occupation, should the strong arm 
of a chancellor be extended to suppress it. 
Therefore, it was held that the operation 
of a manufactory, by day and night, in a 
city, which necessarily caused some noise 
and vibration in the neighboring private 
residences, would not be restrained by in- 
junction where the evidence was not such 
as to satisfy a chancellor that the noise 
constituted a substantial and unjustifiable 
nuisance to the complainant. McCaffrey's 
Appeal, 105 Pa., 253; Evans vs. Fertil- 
izing Company, 160 Pa., 209, and the 
many cases therein cited; Wahl vs. Cem- 
etery Association, 197 Pa., 197. That a 
thing may possibly work injury to some- 
body, is no ground for injunction. If the 
injury be doubtful, eventual or contingent, 
equity will not interfere by injunction. 
Irreparable injury is the foundation for in- 
tervention by injunction; not irreparable, 
because so small that it may not be esti- 
mated, but because likely to be so great 
as to be incapable of compensation in dam- 
ages. There must be injury and damage 
both to justify injunction. Rhodes vs. 
Dunbar, 57 Pa., 274. "To make out a 
case of special injury to property from a 
nuisance, * * * something materially af- 
fecting its capacity for ordinary use and 
enjoyment must be shown, before the act 
complained of will be enjoined; something 
demonstrable in some way, not a specu- 
lative, fanciful injury to those occupying 
it." Sparhawk vs. The Cnion Passenger 
Ry. Co., 54 Pa., 401. 

There are numberless noises and incon- 
veniences which are not conductive to per- 
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feet rest, but all these are the music of the 
night, and while silently bearing with 
them, we must at times close our windows 
and keep out or deaden the disturbing 
soundb, if we would hope for partial 
quietude. As, therefore, in this case 
there are no damages proven which work 
irreparable or, in fact, any direct injury 
at the present time, and because the 
alleged complaint is rather eventual or 
contingent instead of an actual existing 
nuisance, we are of opinion that it is not 
such a case in which a court of equity 
should interpose, and, therefore, that the 
preliminary injunction granted should be 
dissolved. 

Preliminary injunction dissolved. 



H^ommon ^leas'^^mt. 



C. p. OF LANCASTER COUNTY. 

Delaware Mercantile Go. vs. Knight. 

Contract — False represent atio7i» of agent 
to induce signing. 

In a suit on a written contract, an affidavit is 
insufficient which avers that the defendant was 
iuduced to sign the contract by the false repre- 
sentations of the plaintiffs' agen\; that certain 
other parties had signed or ^ere about to sign 
similar contracts, the alleged misrepresentation!) 
not entering into the elements of the contract 
itself. 

False representations of an agent in procuring 
a contract are not a defense thereto unless 
authorized by the principal. 

November Term, 1900. No. 51. 

Rule for judgment for want of a suflScient 
aflSdavit of defense. 

A. B, J^owden^ for rule. 

W. 7J. Harnish^ contra. 

April 18, 1901. Opinion by Landis, J. 

On June 25, the defendant subscribed 
to the above company, and, in the contract, 
agreed that " the only charge shall be the 
above subscription of ten dollars, and ten 
cents on each claim handled by the com- 
pany, with the privilege of paying two 
dollare when becoming a member, and the 
balance of eight dollars, or any portion 
thereof, on demand." At the bottom of 
the subscription paper were the following 



words: "N. B. Solicitors are not author- 
ized to change the terms of contracts." 
The defendant paid the two dollars on 
account; but the balance remained due 
and unpaid. After demand on the part of 
the company, suit was brought to recover 
the same before an alderman, and judg- 
ment was obtj^ined against the defendant. 
The defendant then took out an appeal to 
this court, and the plaintiff, having filed 
his statement, served a copy of it, in 
accordance with our rules, upon the de- 
fendant's attorney of record. The defend- 
ant then filed an affidavit of defense, in 
which, admitting his signature to the con- 
tract, he averred that it was obtained by 
fraud, in that the plaintiff's agent repre- 
sented to him that Dr. W. H. Lowell and 
Dr. C. P. Stamm had entered into the 
same contract and nearly all the other 
dentists in the city were about to do so. 
These statements, he says, were material 
inducements which fed him to execute the 
subscription blank, and that they were un- 
true. The plaintiff, averring the insuffi^ 
ciency of this defense, entered this rule 
for judgment. 

It is clear that no sufficient defense to 
the action has been made out. The alleged 
misrepresentations were not as to anything 
contained in the agreement itself. So far 
as appears, the defendant read the blank 
and fully knew its contents before signing. 
If, however, he did not, he had a full 
opportunity to do so, and he cannot make 
his own negligence an excupe for evading 
the contract. If he did read it, he knew 
that the agent had no authority to change 
its terms, and that being so, even if mis- 
representation as to its purport was then 
made to him, he could not, by his own 
parol evidence, set it up to vary the 
written terms. But an examination of the 
affidavit of defense shows that he does not 
assert that his original contract was any 
different from that set forth in the state 
ment. He could, therefore, have no de- 
fense, unless the inducement held out by 
the agent that others had signed, or were 
going to sign, was sufficient. These rep- 
resentations did not enter into the elements 
of the contract itself; lor, if such a doc- 
trine could be sustained, many subscrip- 
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tions, honestly taken, could be vitiated. 
But, even if the agent told the defendant 
an untruth, yet it was in a minor detail 
and not in an essential part of the contract; 
nor was the principal in any way a party 
to it. 

In Endlich on Affidavits of Defense, 
page 360, Sections 446-7., it is said : 
*' Upon the same principle which requires 
a denial of plaintiff's bo tt a fides or holder- 
ship for value, to affect with fraud perpe- 
trated by another — where the defense set 
up is fraudulent representations by one 
acting as plaintiff's agent in the transac- 
tion, the authority of the agent to make 
the statements complained of must he dis- 
tinctly and unequivocally averred. Thus, 
the representations of an agent of an in- 
surance company, made to the insured at 
the time of procuring from him the premium 
note sued upon, cannot be set up as a de- 
fense, unless it is also averred that such 
agent had authority from the company to 
make the statement." Pennsylvania Cen- 
tral Insurance Co. r«. Kniley, 2 Pear., 
229; Keffer vs. Robinson, 2 W. N. C, 
689. " Unauthorized and lalse misrepre- 
sentations by an agent to receive applica- 
tions for insurance and the premium for a 
mutual insurance company as to the place 
where the risks were taken, are not ad- 
missible as a defense to an action on the 
premium note to the company." Hackney 
vs, Allegheny County Mutual Insurance 
Co., 4 Pa., 185. 

We are, therefore, of the oj»inion that 
the defendant has not made out a sufficient 
defense, and we, accordingly, are obliged 
to enter judgment in favor of the plaintiff 
and against the defendant for the sum of 
eight dollars, with interest from October 
26, 1900. 

Judgment for the plaintiff. 



C. P. OF LANCASTER COUNTY. 
J. L. Detwiler & Son vs. S. XT. Eichenberg. 

Suit for goods sold — Affidavit of defense 

— When svfficiently specific — Goods 
not ordered — Storage — Damaged goods 

— Time of payment. 

In a suit for the price of floods sold and de- 
livered an affidavit of defense is sufficient which 



avers that the defendant did not oi-der all the 
>50od8 received and notified the plaiotiffs that 
he held such excess of goods in storage for 
them, a list of them heing appended, that he 
was not to pay for the goods until sold and 
fully half thereof remained unsold, and that 
certain of the goods were damaged by moths, 
and the plaintiffs notified thereof, and claiming 
credit for amounts alleged to repi-esent the value 
ot such excfss and of the damaged goods and 
for storage charges. 

November Term, 1902. No. 4. 

Hule for judgment for want of a suffi- 
cient affidavit of defense. 

Geo, Ross Eshlemav and S. V. Hosier- 
man^ for rule. 

H. Frank Ushleman^ contra. 

January 17, 1903. Opinion by Lan- 
DIS, J. 

The plaintiffs, who are merchants doing 
business in the city of Philadelphia, sold 
to the defendant, who resides near Akron, 
this county, and keeps a store, certain bills 
of goods, consisting of sundry kinds of 
clothing, upon which there remains unpaid 
$7<)l.o8. The goods were furnished at 
various times between September 16, 
1901, and August 15, 1902, and amounted 
in the aggregate to $1,061.58, hut $150 
was paid on September 24, 1902, and 
$150 on October 7, 1902, and the above 
mentioned is the balance still remaining 
due. It was to recover this balance that 
the present suit was brought. A state- 
ment of the claim was duly filed and served 
upon the defendant, and a rule has now 
been entered for judgment. 

But, the defendant has filed an affidavit 
of defense and a supplemental affidavit of 
defense. lie claims in his affidavit of de- 
fense that he did not order all of the said 
goods, but that in nearly every instance 
two or three and often four times as much 
were sent as ordered, and in some instances 
goods not ordered at all. That he did not 
accept said excess, but merely stored them 
for the plaintiff, and so informed the plain- 
tiff, whereupon the plaintiff agreed " to 
make it right," and not charge the de- 
fendant with the goods not ordered. A 
list of these is contained in paragraph 6 of 
the affidavit of defense, and they are valued 
at $832.2U. The defendant then alleges 
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that the agreement was not that the bill 
should be paid in four months, but the de- 
fendant was to have all the time he re 
quired, depending upon how fast he suc- 
ceeded in selling the goods, and that any 
notes given were to be renewed, until 
money was realized to pay the same out of 
the goods themselves. That a great quan- 
tity, viz., fully one-half, of them are yet 
on hand and unsold. That among the 
goods shipped were several moth-eaten 
garments, which are entirely unmarketable, 
and these are specified as 8 fine suits at 
from $6.00 to $8.00,6 overcoats at $6.00, 
$6./)0 and $7.00 each, and 12 children's 
suits at from $2.00 to $2.50, and there 
was more or less moth through the entire 
stock, deteriorating its value to the extent 
of $100.00 or over. That the damaged 
condition of the stock was made known to 
the plaintiffs, and they agreed to make 
proper deductions, which they have not 
done. In the supplemental affidavit of de- 
fense, he further avers that the goods were 
shipped to him in bulk, but as soon as he 
discovered the quantities in excess of his 
order, he informed the plaintiffs that such 
goods must be removed at their expense. 
He finally asks credit for $100.00 for de- 
terioration, $60.00 for storage of goods 
not ordered, and $332.26 for goods not 
ordered, and admits a balance due of 
$279.82, which he, however, says will not 
be due until January 1, 1903. 

It is alleged by counsel for the plaintiffs 
that these affidavits are vague, indefinite, 
evasive and uncertain, and are, therefore, 
insufficient to prevent judgment. It may 
be that, in some respects, these objections 
are well founded, and yet it would appear 
that, in some of his claims, he is sufficiently 
definite to obtain a credit, provided his 
statements are believed. For all purposes, 
the affidavits of defense, at this time, im- 
port verity, and we must at this hearing 
give them that effect. As an issue of fact 
18 raised between the parties, we must sub- 
mit the case to a jury to be passed upon 
by them. The rule to show cause must, 
therefore, be discharged. 

Role discharged. 



Measuie of Damages in Case of Sale of 
Article that has no Market Value. 

The market value of an article is ob- 
viously the standard of damages for breach 
of a contract to sell it, when there is any 
such market value. A more difficult ques- 
tion arises when the article for which the 
contract was made has no market value. 
An interesting case on this question is that 
of Huyett-Smith Manufacturing Co. v«. 
Gray, 129 N. C, 438, 57 L. R. A., 198, 
which holds that the measure of damages 
for breach of warranty of the capacity of a 
kiln for drying lumber is not, when there 
is no kiln of the agreed capacity on the 
market, the difference between the value 
of the kiln sold and one of the required 
capacity, but is the difference between the 
value of the apparatus delivered and the 
contract price. An extensive review of 
the authorities on the subject in a note to 
this case establishes the following conclu- 
sions : 

While damages for breach of a contract 
of sale or purchase are to be measured 
with reference to the market value of the 
thing sold whenever that is possible, the 
absence of a market in which it can be pro- 
cured or sold does not defeat a recovery 
for the breach. The party injured is 
nevertheless entitled to reimbursement for 
the injury sustained, but the damages are 
to be measured by some other method. 

This method depends upon the character 
of the thing purchased, the situation of the 
parties, and the purpose of the purchase, 
and is affected by all the varying circum- 
stances of the cases in which the question 
arises. 

As a general rule, the total absence of 
any market in which the article in question 
could be either bought or sold warrants a 
recovery for breach of the contract of sale 
of the difTerence between the contract 
price and what it would cost the purchaser 
to obtain it, though the reasonable value 
of the article is sometimes adopted as the 
measure when the cost of production can 
not be accurately ascertained. If there is 
an available neighboring market, however, 
or if there was a market at some other not 
too remote time, that is to be resorted to, 
making allowance for cost of transporta- 
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tion or delay, in determining the measure 
of damages. 

Where the article is purchased for a 
special purpose, known to the vendor, that 
purpose will generally control a purchaser 
for the purpose of reselling, being entitled, 
on breach by the vendor, to the difference 
between the contract price and the price to 
be obtained on the resale ; and a pur- 
chaser, for the purpose of using the article 
purchased, being entitled to the difference 
between the contract price and what it 
would cost him to obtain it, or, if he could 
not obtain it, the amount of loss suffered 
by him on the product of such intended 
use through failure to obtain it. 

The vendee, however, must do all he 
can to avoid or reduce injury by way of 
trying to procure the thing purchased else 
where, or to otherwise occupy himself or 
his machinery, or to procure an available 
substitute for that which ho was to have ; 
and while he is entitled to recover the 
necessary expense of so doing, he can only 
recover, in addition thereto, the difference 
between what he would have made had the 
article contracted for been supplied and 
what he was enabled to make without it. 

When the breach is by the vendee, the 
vendor is generally entitled to recover the 
difference between the contract price and 
the cost of manufacture or prodnction, 
where the breach occurred before the pre- 
paration of the article; if it occurred after- 
wards, he is entitled, on surrender of tlie 
article, or when it is useless in his hands, 
to the full contract price. 

But he, too, must reduce damages as 
much as he can; and if a market at a place 
other than the place of delivery is avail- 
able, or if he can otherwise dispose of the 
article sold, he can only recover the differ 
ence between the amount for which he 
could dispose of it and the contract price, 
together with the cost of transportation. 

It would seem that to constitute an ab 
sence of market for an article within the 
meaning of the above rules there must have 
been an absence of any substantial market 
where such articles were bought and sold 
generally. A mere nominal market fur- 
nishes no basis for an estimate of damages for 
a breach of contract. — Case and Comment, 



0. C. OPINIONS AND ADJUDI- 
CATIONS. 



On Thursday, March 12, 1903, Judge 
Smith handed down the following opinions: . 

Adjudications : 

Estate of Samuel Witmer, dec'd. 

Opinions : 

Estate of Robert A. Evans, dec'd. Ex- 
ceptions to adjudication dismissed and ad- 
judication conOrmed absolutely. 

Estates of Robert Hogg and Rachel J. 
Hogg, dec'd. Exceptions to inquest in 
partition dismissed, and inquest confirmed 
absolutely. 

Estate of Eliza A. Brown, dec'd. Rule 
to show cause why real estate should not 
be sold dismissed at cost of petitioner. 

Estate of Amanda Landis, dec'd. Ex- 
ceptions to adjudication dismissed, and ad- 
judication confirmed absolutely. 

Estate of Benjamin L. Denlinger, dec'd. 
Rule on trustee to give security or be dis- 
missed was dismissed at cost of petitioner. 

Estate of George Speise, dec'd. Ex- 
ceptions filed to report of auditor by Wil- 
liam II. Fisher and Mary Speise dismissed, 
except exception B, which is sustained, 
for $11; exception 8, ** insurance, $250," 
and exception 11, ** costs of audit, $246." 

In the same estate the exceptions filed 
to James B. Henderson, administrator 
c. t. a., were dismissed, subject to qualifi- 
cations and corrections made, and the 
auditor's report confirmed. 

In the same estate the rule to show 
cause why James B. Henderson, one of the 
administrators c. t. a., should not be dis- 
missed, was discharged, costs to be paid 
out of the estate, and the rule on the above 
administrator to give counter security was 
also refused. 

Estate of David Souder, dec'd. Excep- 
tions to proceedings for sale of real estate 
dismissed at cost of exceptants. 

Estate of Caroline Kemper, dec'd. Ex- 
ceptions to the adjudication dismissed and 
adjudication confirmed absolutely. 

Estate of Frederick Schweager, dec'd. 
Exceptions to adjudication dismissed atid 
adjudication confirmed absolutely. 
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C. p. OP LANCASTER COUNTY. 
. Geist vs. Bapp. 

Negligence — When for jury — Practice 
— Models — Relationship of juror to 
plaintiff — New trial. 

Where, in an action for damages for a fatal 
accident caused by the breaking of a scaflfold, 
the scaffold was proven to have been con- 
stmcted under the supervision and by direction 
of the defendant, and several witnesses testi- 
fied to its unsafeness, there is sufficient evidence 
of negligence to take the case to the jury. 

In such case it is not improper to exhibit 
before the jury a small model not admitted in 
evidence, showing the general character of the 
oonstrnction of the scaffold, although not of 
absolutely correct proportions, this fact being 
explained to the jury and the defendant per. 
mitted to show wherein it was inaccurate. 

It is not a valid reason for a new trial that a 
Juror's vrife's mother worked for a long time as 
a servant, her child being with her, in the 
family of the father of the plaintiff's brother- 
in-law's wife, the latter being very intimate 
with and like a sister to the juror's wife. 

December Term, 1900. No. 18. 

Rule for new tnal. 

Coyle ^ Keller and Wm. R. Brinton^ 
for defendant and rule. 

W. U. Hensel and K D. Reilly, 
contra. 



February 28, 1908. 
DI8, J. 



Opinion by Lan- 



In passing upon the first six reasons as- 
signed by the defendant, we have carefully 
reviewed the testimony, the charge of the 
Court, and answers to the points, and can- 
not discover wherein any change could be 
made to the benefit of the defendant, even 
upon a re-trial- The first two reasons go 
to the root of the action itself, as they 
allege a failure on the part of the plaintiff 
to show the cause of the accident. The 
jury having found for the plaintiff, it neces- 
sarily follows that at this time we must 



give the most beneficial effect to her view 
of the case, and regarding, as we must, 
the evidence on her behalf to be true, we 
cannot see how it would warrant us in de- 
ciding the case as a matter of law. We 
have no inclination to quarrel with the prin- 
ciple laid down in Price vs. The Lehigh 
Valley Railroad Company, 202 Pa., 176, 
but we do not understand that there was 
anything new announced in that decision. 
What was there held was that as between 
employer and employee, the mere happen- 
ing of an accident from which negligence 
could have been inferred raises no pre- 
sumption of negligence against the em- 
ployer, and that a specific act of negligence 
must be shown. In the light of prior 
cases, no one cau, surely, at this time 
doubt the correctness of this proposition of 
the law. Five reasons were there assigned, 
any one of which might have caused the 
accident; but no one of which was proven 
to have been the specific cause. Such a 
state of facts gave rise to that decision. 
But in this case the accident was caused 
by the breaking of a scaffold, which it was 
proven had been constructed under the 
supervision, and by the direction, of the 
defendant, and the unsafeness of which 
several witnesses asserted. In Ford vs. 
Anderson. 189 Pa., 261, the Court said 
that ^^ it is not always possible for a plain- 
tiff to show, with the utmost exactness, 
just how the injury occurred, but he must 
always show, at least by a fair preponder- 
ance of evidence, that it vr as caused by the 
negligence complained of." See also 
Brunner vs. Blaisdell Bros., 170 Pa., 25. 
And in Cogle vs. McKee, 151 Pa., 602, 
the plaintiff being injured by the fall of a 
scaffold erected by his fellow workmen and 
his employer, and testimony being pre- 
sented, on behalf of plaintiff, contradicted 
by defendant's evidence, that the scaffold 
was erected in haste; that wrought iron 
nails should have been used; that they 
should have been driven at an angle ; that 
cleats should have been used, and that 
without these the scaffold was unsafe, and 
the Court below having given binding in- 
structions for the defendant, which on 
appeal were reversed, it was said by Mr. 
Justice Williams that ^' the facts once 
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established or conceded, their legal effect 
ie for the Court. When, therefore, upon 
all the evidence, no question of fact is left 
in doubt or in controversy, the trial judge 
should direct the verdict, but if facts are 
in doubt, or there is conflict in the evi- 
dence relating to them, the doubt must be 
resolved, or the conflict decided, by the 
jury 1)efore the legal value of such facts 
can be pronounced by the Court." The 
learned justice, in referring to the facts, 
further said : " True, an equal, and per- 
haps a greater, number of mechanics testify 
that cleats and blocks are unnecessary, and 
that this scaffold, as described by the wit- 
nesses, was securely built. But who shall 
say which class of witnesses should be 
credited? If skilled mechanics cannot 
agree upon the character of the scaffold, is 
it possible that a judge can say, as a 
matter of law, that there was no negli- 
gence in the manner of its construction ? 
Very clearly this was a question of fact." 
These words can be used with great appro- 
priateness in this case. John C. Asper 
made the scaffold, and, as he says, under 
the supervision of the defendant. The 
accident occurred by reason of its being 
insufiicient for the purposes for which it 
was constructed, at least so he testifies. It 
was shown by the defendant that the nails 
of the ledger board were pulled through ; 
some were broken off, and the supports 
from the inside of the window against the 
ledger board and nailed to the outlookers 
were pulled off; that the outlooker, there- 
fore, sagged, the men were thrown to the 
ground, and Abram Geist thereby lost 
his life. If, then, the scaffold was insuffi- 
cient for the purposes for which it was in- 
tended, and was erected not by Asper 
himself as a competent workman, but ac- 
cording to the instructions of Rapp, we 
think the case was bound to go to the jnry, 
for them to determine all the questions 
involved. 

The answer to the defendant's third 
point was, in our judgment, more favorable 
to him than the request made in the point. 
It had been suggested by counsel for the 
plaintiff that Asper was a vice-principal. 
So that the jury might thoroughly under- 
stand the law of the case, we not only told 



them that the proposition contained in the 
point was correct, but also that while ao 
employer was responsible for the acts of a 
vice-principal, Asper was not a vice-prin- 
cipal, but a fellow workman with Geist, 
and that his negligence as such, if the 
building of the scaffold was entirely en- 
trusted to him, would not render Rapp 
liable. We are at a loss to see what cause 
of complaint can be found in this answer. 
In the same manner we think the answer 
to the seventh point was fair to the de» 
fendant, and fully contained the principles 
of law involved in the point. The point 
states that ^^ if the jury believe that this 
scaffold, to make it reasonably safe for the 
purpose of putting on the cornice, should 
have had a brace on the outside from the 
sill of the window to the floor of the scaf- 
fold, and an upright brace on the outside 
along the window frame from the sill to 
the floor of the scaffold, and Geist saw that 
it did not have these braces, or if he did 
not see that it did not have these braces, 
but could have seen if he had looked, then 
the verdict must be for the defendant.'^ 
Our answer was : ** We say, in answer to 
this, that if the want of a brace on the 
outside was a vital defect, and Geist saw 
this defect, or could have seen it if he had 
looked, then he was guilty of contributory 
negligence; if he went on the scaffold with 
eitlber that information, or if he could have 
obtained it as I have stated." No deci- 
cisions have been called to our attention 
since the trial that would lead us to the 
opinion that this answer was incorrect, and 
we yet believe that the law was therein 
properly stated. There was no evidence 
that Geist saw any defect in the scaffold. 
In fact it was shown by the plaintiff that 
there was no means of getting upon it ex- 
cept by going to the square of the roof aud 
letting one's self down from above to the 
scaffold. Of course this was denied hf 
the defendant, but so far as the principle of 
contributory negligence entered into the 
case, it was fairly set forth in the answer, 
and what else could be demanded by the 
defendant ? 

The seventh, eighth and ninth reasons 
complain that the Court erred in permit 
ting plaintiff's counsel to exhibit before 
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the jury what counsel for defendaut alleged 
was an admittedly incorrect model, show- 
ing the alleged construction of the scaffold. 
The plaintiff, however, admitted nothing of 
the kind. In order to explain to the jury 
the character of the scaffold, as the plain- 
tiff's witnesses testified it was erected, a 
small model had been prepared by one of 
them. It was also shown by a brace under- 
neath, how the scaffold should have been 
constructed in order to make it safe. Out- 
side of this brace there were no serious 
objections made to the model, except as to 
what were said to be its mathematical pro- 
portions. Against this the defendant 
brought into Court, and by his workmen 
constructed before the jury, a full sized 
model of the window, the outlookers and 
the platform, as well as the ledger board 
and supports on the inside, in fact every- 
thing complete, as his witnesses stated the 
conditions to be at the time of the acci- 
dent. Neither of the models was offered 
in evidence, but they were used for the 
purpose of demonstrating to the jury the 
general character of the construction and 
the relative position of the scaffold and its 
supports. The Court, in answer to an ob- 
jection of the defendant, said : " The 
Court permits the witness to testify as to 
the model to show the geperal plan upon 
which the scaffold was constructed, not as 
to the mathematical measurements, that is, 
I mean the relative measurements of the 
model, which are evidently not correct." 
And, in addition, we then said that the 
defendant could explain to the jury, if the 
model was not accurate, how and wherein 
it was incorrect. The whole purpose was 
to show, approximately, how the outlook- 
ers were put through the window and were 
secured, and how the platform rested. It 
is important, at all times, to permit demon- 
strations before juries, so that the lay 
mind may fully understand the case which 
is being presented to it. Many facts, as 
they arise, are almost incomprehensible, 
at least to some jurors, unless such demon- 
stration is made, and this method is so 
common ,in jury trials that ewn counsel 
with the books that lie before them upon 
the counsel table, again and again, in a 
rough and somewhat rude way, endeavor 



to example the conditions of affairs for 
which they contend. We do not think 
that it is necessary to say anything further 
upon this subject, for, to our view, it is 
not even open to serious question. See 
Com'th V8. Fry, 198 Pa., 879; Hagan vs. 
Carr, 198 Pa., 606. 

The tenth and eleventh reasons relate to 
the incapacity of a juror, B. P. Brenner, 
to serve upon the case. The tenth reason 
states that his occupation was given on the 
jury list as that of a pattern-maker, 
whereas he is in fact a general carpenter, 
and works at that trade, and the eleventh 
reason that he was a brother-in-law of 
Ezra Geist, who was a brother-in-law of 
the plaintiff. The depositions taken inf 
support of this rule show the fact thBt 
Brenner worked at carpentering twenty- 
five years ago, but that he is now a pat- 
ternmaker, and has been for twelve or 
fifteen years. His occupation, therefore, 
it will be seen, was properly stated. Go 
the question of relationship, it was shown 
that Michael Eauffman was either the 
father or stepfather of Mrs. Ezra Geist, 
whose maiden name was Miss Barbara 
Eauffman. Mrs. Brenner went by the 
name of Miss Connell. Her mother's 
name was Miss Gochenauer. Brenner 
was married over twenty years ago, and 
Ezra Geist was married to his wife twenty- 
three years ago. Miss Gochenauer lived 
for many years in the Eauffman family, 
being hired with them, and Mrs. Geist and 
Mrs. Brenner by reason of this were raised 
there together. They have continued their 
intimacy, and have frequently visited each 
other since. It is undoubtedly the duty 
of courts, as far as practicable, to preserve 
the purity of trial by jury, for, as was 
aptly said by the late Judge Pearson in 
Miley vs. The Bank, 1 Pearson, 541 : 
'* We must keep the streams of justice not 
only pure, but above suspicion," For im- 
proper conduct, either on the part of the 
suitors or jurors, new trials are often 
awarded, and also for causes which exist 
at the time the jury are selected, but 
which were then not known to the parties* 
In most cases, however, of the latter kind, 
the parties must resort to the remedy ot 
peremptory challenges aiven to them by 
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the law. Challenges, such as we are now 
to deal with, are of two sorts, namely, 
principal challenges and challenges to the 
favor. A principal challenge is such where 
the cause assigned carries with it prima 
facie evident marks of suspicion, either of 
malice* or favor, as that a juror is akin to 
either party within the ninth degree; that 
he has been arbitrator on either side; that 
he has an interest in the cause; that there 
is an action depending between him and 
the party; that he has taken money for his 
verdict; that he has formerly been a juror 
in the same cause; that he is the party's 
master, servant, counsellor, steward or 
attorney, or of the same society or corpo- 
ration with him. Challenges to the favor 
are where the party hath no principal 
challenge, but objects only to some prob- 
able circumstances of suspicion, as acquaint- 
ance and the like : 8 Blackstone Com. In 
the Nembda, or jury of the ancient Goths, 
three challenges only were allowed to the 
favor, but the principal challenges were 
indefinite. In like manner, with us, there 
are under the Acts of Assembly four per- 
emptory challenges, the principal challenges 
being also unlimited. Therefore, if Bren- 
ner, the juror against whom objection is 
made in this case, fell under any one of 
the classes which we have enumerated as 
principal challenges, and it having been 
shown that the defendant, at the time of 
the selection of the jury, was not aware of 
his unfitness to serve, we would, of course, 
unhesitatingly grant a new trial for such a 
reason. But, as was said in Moore vs. 
Phila. Bank, 5 S. & R., 41, '' motions of 
this kind ought to be received with great 
caution, because there are few cases tried 
in which something new may not be hunted 
up, and because it tends very much to the 
introduction of perjury to admit new evi- 
dence after the party who has lost the 
verdict has had an opportunity of discover- 
ing the points both of his adversary's 
strength and his own weakness," and 
while the reason might be worthy, at least, 
of some consideration, if sustained by the 
proof, the depositions fail to confirm the 
allegations there made, and we are asked 
to carry the case beyond the limit yet 
found in any reported case. The juror 



was neither a relative of the plaintiff nor 
was he a relative of her brother-in-law, 
Ezra Geist. He had no acquaintance at 
all with the plaintiff, so far as we are in- 
formed. His wife's mother worked as a 
servant in the family of Ezra Geist's 
wife's father, and the child, who afterwards 
became Mrs. Brenner, was there at the 
time. It has not been shown that B. F. 
Brenner was, in any way, concerned or 
unduly influenced by the friendly relations 
existing between Mrs. Brenner and Mrs. 
Ezra Geist, and there is weight in what 
has been urged by counsel for the plaintiff, 
that, by reason of inter-marriage in this 
community and general acquaintanceship, 
it would be hard to find a jury to try a 
case, if all were debarred from serving 
upon the jury who happened either to 
know the parties themselves, or to know 
some who were related to the parties or 
interested in a friendly way in the resulL 
We feel that it would be a dangerous pre- 
cedent to set aside a verdict for such a 
cause as this. 

In like manner, we must refer to the 
twelfth and thirteenth reasons. It is as- 
serted that Frederick Diem, a witness for 
the plaintiff, stated to one Milton Long, who 
was a witness for the defendant, that he was 
to receive fifty dollars if the plaintiff won 
her case, and Lcfhg would also receive fifty 
dollars if she recovered. Milton Long 
testified to substantially these facts, and 
Diem just as positively denied that he had 
ever seen Long, or had any conversation 
with him concerning the case, or made any 
such statement to him. Neither is corro- 
borated by other evidence, and no one 
alleges that the plaintiff was responsible 
j for what Diem was charged with having 
j said. It is unjust to make an innocent 
; party suffer for the misconduct of a witness, 
and the verdict should not be disturbed 
where neither the party nor any one in his 
behalf had a hand in the misbehavior and 
it is certain that injustice has not been 
done. Long does not state that his testi- 
mony was changed in any particular by 
reason of this alleged conversation, and it 
is hard to see, therefore, how the defend- 
ant was prejudiced thereby. Under such 
circumstances, it would be seeking for a 
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pretext, if we were to set aside a verdict 
for such a cause. 

Therefore, examining the case from the 
yarious aspects in which it has been pre- 
soDted on behalf of the defendant, we 
CEDnot see why we should interpose by the 
granting of a new trial. The evidence 
was fully presented ; the questions of law, 
we believe, were fairly submitted. The 
question was a close one, but fairly debat- 
able. If there was any evidence of negli- 
geDce produced by the plaintiff — and we 
think there was — it ^ was the duty of the 
court to submit the facts, and we accord- 
iogly did so. 

The rule to show cause why a new trial 
should not be granted is, therefore, dis- 
. charged. 

Rule discharged^ 



C. P. OP LANCASTER COUNTY. 

Sphrata Water Oompany vi. Borough of 
Ephrata (No. 2). 

Contract for water supply — ReseiBsion 
of — New contract — Evidence — New 
trial — Practice — Act of April SP, 
i^74. Sec. 34, clause 7, page 73. 

The remedy provided by clause 7, Section 84 
of tbe Act of April 29, 1874, does not prevent 
the defendant from alleging that the plaintifi 
ftiled to perform its contract iu a suit by a 
wtter company against a borongh to recover 
under a contract to supply water to tbe borough. 
Tbe Act of 1874 refers only to complaints by 
citizens of a municipality. 

In sach case, where an expert who had 
measared the water supply in July, testified on 
bis theoretical knowledge as to the supply 
doring the winter, such testimony was evidence 
to go for what it was worth,, but the jury was 
properly cautioned to give it but little weight 
when uncorroborated by other evidence. 

Where in such case it appears that the plain- 
tiff Bubmitted to the defendant a new contract 
Bnbsequent to the one on which the suit was 
broui^ht, which new contract failed to be adopted 
by tbo borough authorities, proceedings relating 
to it are admissible in evidence, on the ques- 
tion of whether there had been a mutual rescis- 
lion of the old contract, but it is not conclusive 
u an estoppel against the plaintiff. 

A fail are to instruct the jury as to matters 
ooDcerning which no request for instruction was 
niade to the court by the parties is not reason 
for a new trial. 



September Term, 1895. 
Rule for new trial. 



No. 4. 



2>. McMullen and Appel ^ Appel, for 
plaintiff and rule. 

W. U. Hensel and John E. Malone^ 
for defendants. 

January 17, 1903. Opinion by Lan- 
DI8, J. 

After an earnest effort on the part of 
both counsel and the court to try this case 
strictly in accord with the rules heretofore 
laid down for their guidance, so that this 
protracted and costly litigation might be 
concluded, we find a verdict of a jury in 
favor of the defendant. If, however, the 
plaintiff is correct in its present contention, 
we are little nearer lo the end than when 
we first began. The reasons here assigned 
raise questions which were neither sug- 
gested nor considered upon the former, or 
even upon the presejpt, trial, and their im- 
portance to the issue requires that we 
carefully examine their merits, if any such 
there be. 

We need not again set forth the facts o^ 
the case in detail, for every one who ha3 
had anything to. do with this litigation is^ 
perfectly familiar with them. They re- 
main the same as they were when pre- 
sented on the former trial, modified, per- 
haps, by some few additions and changes. 
It will be sufficient to refer to only such of 
them as are closely connected with the 
points now raised and needful for their 
proper comprehension. 

The contract between the parties pro- 
vided that the water company should 
furnish the borough and its citizens with 
an abundant and sufficient supply of good, 
clear water. The defendant, therefore, 
called W. H. Dechant, a civil and hy- 
draulic engineer. He testified that, in 
July, 1895, which was shortly before the 
bringing of this suit, he measured the size 
of the reservoir, to get its holding capacity, 
and found that to be about 500,000 gal- 
lons. He also testified that he measured 
the inflow and found that there were 
36,000 gallons. He, in addition, stated 
that, from his experience, study and obser-^ 
vation, an abundant and sufficient supply 
of water for a municipality having a 
population of 2,500 would be 40 gallons 
per inhabitant per day, or 100,000 for 
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2,500 populatioD. On this qaestion the 
court charged the jury as follows : " There 
does not appear to ha?e been anj exami- 
nation of the reservoir and the streams 
supplying it, on the part of the borough 
authorities, by an expert witness, at least 
until July 26, 1895, when Mr. Dechant 
measured the size of the reservoir and also 
the capacity of the stream. He stated to 
you its length, width and depth, and says 
Its capacity, up to the inflowing pipe, 
would be about 500,000 gallons. While 
he, at that time, measured the stream and 
said it measured 36,000 gallons in twenty- 
four hours, he also stated that he had not 
measured it at any other time, and that 
springs, in summer, were lower than at 
some other periods of the year. Of 
course, he had no means of knowing, by 
anything that he diA himself, what the 
flow was from November 1, 1894, to May 
1, 1895, and he did not examine the 
springs, and, therefore, knew nothing 
•bout them. This evidence, therefore, of 
itself, should have little weight, unless, in 
>our judgment, it is corroborated sufli- 
ciently by other testimony to convince you 
that the water company did not, during 
the period indicated, keep their reservoir 
as near full as circumstances would per- 
mit." We cannot see how the plaintiff 
can now reasonably object either to the 
testimony as given or to its presentation in 
the charge. Mr. Dechant was an expert, 
and, in making the measurements, it made 
no difference whether he made them be- 
tween November 1 and May 1, or after 
that time. Outside of the measurements 
themselves, his testimony related solely to 
his own theoretical knowledge as to water 
supplies, and while we think it was evi- 
dence to go for what it was worth, it did 
not appear to have any very great strength, 
and the jury were carefully told so and 
cautioned against it. This was done in 
order that there should be no misappre- 
hension in their minds concerning the 
proper weight to which it was entitled. 
The objection does not appear tp us to be 
well grounded, and the third and fourth 
reasons, which relate to it, must, therefore, 
be overruled. 

The fifth reason complains that clause 3 



of section 84 of the Act of April 29, 1874, 
P. L., 73, provides a remedy which the 
defendant can follow, and that, therefore, 
no such defense as non-performance of the 
contract can be made in the present action. 
The proviso in the clause of the above- 
mentioned Act says : ^^ That the said cor- 
porations shall at all times furnish pore 
gas and water, and any citizen using the 
same may make complaint of impurity of 
deficiency in quantity, or both, to the 
Oourt of Common Pleas of the proper 
county, by bill filed, and, after hearing the 
parties touching the same, the said court 
shall have power to make such order in the 
premises as may seem just and equitable, 
and may dismiss the complaints or compel 
the corporation to correct the evil com- • 
plained of." In our judgment, this is not 
a question arising out of the Act of As- 
sembly, but out of the contract. The 
plaintiff stipulated, in consideration of cer- 
tain covenants on the part of the munici- 
pality, to do certain things, in the erecting 
of sufficient reservoirs and the supplying 
of water to the borough, as specifically set 
forth in the agreement and ordinance. It 
is alleged, on the part of the plaintiff, thac 
it performed what it had agreed to do, and, 
on the part of the defendant, that it had 
failed to carry out the agreement, and that, 
therefore, the defendant ought not to be 
held. This was the issue as made up, and 
it seems to us that this Act of Assembly 
cannoty in any wise, affect it. The citizens 
are not Jiere complaining that no sufllcient 
quantity of water was furnished to them, 
but the borough is, because the company 
did not fulfill its agreement. Believing 
that there is nothing substantial in this 
reason, it is also overruled. 

The next objections are raised by the 
first and sixth reasons, and these two, we 
think, may be readily considered together, 
without any danger of obscurity to either. 
It was claimed, upon the trial, and is now 
also urged, that the proceedings relating 
to the second proposition of the water 
company and the ordinance which was 
passed by the council and vetoed by the 
burgess should have been excluded en- 
tirely from the testimony, as their admis- 
sion could serve no useful purpose. In 
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delivering the opinion of the Superior 
Court in this case, reported in 20 Sap. C. 
Rep., 149, Rice, P. J., in discussing the 
effect of this testimony, said: "At any 
rate, its offer did not create an estoppel 
nor operate as a rescission of the original 
contract or as an abandonment of all claims 
thereunder. The utmost that can be 
claimed for it is, that it was, in effect, an 
offer to rescind the old contract and re- 
linquish all rights under it, if the borough 
would enter into the proposed new con- 
tract." He then added: "Possibly it 
would have been evidence upon the ques- 
tion whether there was a mutual rescis- 
sion; but, standing alone, it would not 
establish that fact." The plaintiff then 
earnestly contended that whether or not 
there was an intention to abandon was for 
the jury, and cited as authority on this 
point: Richardson vs. Moyer, 155 Pa., 
174; Waters vs. Wolf, 2 Sup. C. Rep., 
200 ; Youst vs. Martin, 8 S. & R., 428 ; 
Hobbs vs. Columbia Falls Brick Company, 
157 Mass., 109 (see paper book, pages 41 
and 42). We frankly admit that, from 
the language of the Superior Court, we 
were uncertain whether or not it meant 
that this was evidence upon this question, 
bat, standing alone, without more, was not 
sufficient to produce a rescission of the 
original contract, and, therefore,' we ad- 
mitted it, and gave the following instruc- 
tions to the jury concerning its effect : ** It 
is said, by the [Superior Court, that pos- 
sibly this is evidence on the Question 
whether there was a mutual rescission, but 
that, standing alone, it would not establish 
that fact. We have, therefore, admitted 
it in this view, and for no other purposes. 
The utmost that can be claimed for this of 
itself is, that it was, in effect, an offer to 
rescind the old contract and relinquish all 
rights under it, if the bbrough would enter 
into the proposed new contract. This, 
however, was not done, by reason of the 
veto of the burgess." This same proposi- 
tion was contained in the plaintiff's third 
and sixth points, both of which were 
answered in the affirmative. If we have 
mistaken the meaning of the higher court, 
it necessarily follows that there was error 
in the trial ; but we thought it would be 



proper for that court first to specifically 
say so before we should change the ruling- 
in this regard. 

Another reason which influenced us was, 
that the testimony relating to the com- 
mencement of the work was not the same 
as on the previous trial. It was then 
alleged, by Mr. Sener, that, on the faith 
of the contract, the water company imme- 
diately began operations, projected tunnels, 
and drove them into the mountains. It 
now appears that some of the tunnels were 
commenced several months before the con- 
tract was entered into, in anticipation of 
obtaining the same from the borough. 
Some pipes were purchased, according to 
his testimony, during the year, and laid 
along the gutters, but when they were 
purchased and delivered, or in what quan- 
tities, he could not exactly say. He did, 
however, admit that the mill burned down^ 
and he had trouble to get them, and the 
second pipes did not come until a much 
later period than the first. No other work 
of any kind was done within the year 
covered by the contract. 

The learned counsel for plaintiff also in- 
sist that the court, instead of charging the 
jury that, if they found the Ephrata Water 
Company had failed to furnish a supply of 
water according to its contract, the verdict 
should be for the defendant, should have 
instructed them that, if they found that 
any water was furnished, although not a 
full supply, they should find in favor of 
the plaintiff for such supply as 'was fur- 
nished. Here we have a complaint as to 
instructions given by the court to the jury, 
coupled with one that we failed to instruct 
concerning something which an inspection 
of the plaintiff's points will show it at no 
time requested us to charge upon. In 
this same connection, wc may also refer to 
the seventh reason, which also embodies a 
question not presented upon the trial nor 
contained in any of the points. If the 
plaintiff desired specific instruction upon 
any of these questions, it was its duty to 
ask for it. Not having done so, it has no 
rights at this time, to complain that the in- 
structions desired were not given. If, 
however, as a matter of law, we shbuld hot 
have charged that the plaintiff could not r6- 
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<;over if it did not furnish a supply of water 
according to its contract, but that there 
could be a recovery for a proportionate part 
of the time when it alleged it did furnish 
it, that question may, perhaps, be raised, 
and, that it may not be considered as 
having been overlooked nor neglected, we 
will briefly turn our attention to that point. 
It would seem to us that, the plaintiff 
making this claim — and, under this conten- 
tion, the verdict must be governed by the 
amount of service actually performed — 
the duty devolved upon it to show how 
many days in the term the reservoir was 
in a condition required by the terms of the 
contract. This necessarily depended upon 
exact proof. It is clear, from an examina* 
tion of the proofs, that, at times, the reser- 
voir was not, by any means, full. How 
many days, we are unable to tell, for such 
fact has not been testified to by any one. 
If the plaintiff is to recover a proportionate 
share, how could any jury ascertain the 
amount to which it was entitled, unless 
this information was given to them in 
•detail ? How was it possible for them to 
know how many hours or days the reser- 
voir was full or empty, in the absence of 
specific proof? This phase of the question 
was never called to our attention upon the 
trial, and it is actually at direct odds with 
the contention there made, which was, that 
the claim was for all or none. It was dis- 
tinctly stated, at that time, by counsel, that 
this suit was upon a contract, not upon 
quantum meruit^ and that, if a recovery 
<;ould be had at all, it must be had under the 
<3ontract. There is nothing to show that 
^re protection alone was the purpose of the 
contract. Other reasons, besides, entered 
into it. The company was to furnish the 
Borough of Ephrata and all its citizens an 
abundant and suflScient supply of good, 
clear water. The fire plugs and the water 
supply to be furnished to them were an 
incident and not the sole object. It is, 
therefore, diflSoult to distinguish the one 
duty from the other, and it is clear, under 
the evidence, that, except at one time an 
employee of Sener, the contractor, who 
was also a member of the borough coun- 
cils, flushed a sewer, no use was made of 
water furnished by the plaintiff, during the 



period for which suit was brought, by any 
one connected with the borough authori- 
ties. If the basis of recovery is to be 
upon the use of the water by the borough 
itself during this term, it would be very 
small, indeed. 

During the time for which this water 
rent is demanded, there were about thirty 
water consnmers in the borough, and, so 
far as we know, these received a sufficient 
quantity of water for their own uses and 
paid the company for the same : but it 
does not seem to us that the meaning of 
the contract was, that a supply furnished 
to such parties alone was a full compliance 
on the part of the company with its con- 
tract. Provision was contemplated, not 
only for the present, but for the future, and 
not only for any ordinary demand, but also 
for such extraordinary emergencies as might 
arise. This case seems to us to greatly 
differ from U. S. Water Works Co. v$. 
Du Bois Boro., 176 Pa., 439, not only as 
to its facts, but as to the law applicable to 
them. The company and the borough had 
a right to contract together with such pur- 
poses in view, and, if they did so, each one 
was bound to adhere to the contract thus 
made. Whether both of them did so were 
questions of fact to be submitted to a jury, 
and, the jury having passed upon them, 
we do not think we should disturb the 
verdict. 

We hope that this case has been pre- 
sented with sufficient clearness for a final 
disposition of it. If we are mistaken in 
the above rulings, a clear direction as to 
just what views are held by the appellate 
court will be strictly followed. It is, how- 
ever, hardly fair to the appellate court, to 
us or to the litigants, that the questions 
involved should be raised piecemeal. The 
case, from every point of view, ought now 
to be reviewed, so that there may be an 
end of it. 

Rule discharged. 
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C. p. OF LANCASTER COUNTY. 
Sarah Pioso tb. Martha A. Bitzer. 

Married Woman — Transfer of insur- 
ance policy by to hu9hand^9 creditors 
— Evidence to set aside — When in- 
sufficient, 

A married woman who Hi the benefiohury of a 
life iDnuranoe policy may transfer her interest 
therein as security for her husband's debt. 

Such transfer having been made, it can only 
be set aside by eyidenoe of fraud, accident or 
mistake in its procurement, or fraudulent use 
afterwards. 

To set aside the transfer such evidence must 
be by two witnesses or one witness and corro- 
borating circumstances equivalent to the testi- 
mony of another witness. 

In proceedings by the widow and beneficiary 
of an insured to set aside her transfer of the 
policy to her husband's creditors, a notary pub- 
lic of good reputation testified that, at the exe- 
cution of the transfer there were no persons 
present but the husband, the plaintiff and htm- 
lelf, and that he told her she was transferring 
all her title under the policy, and read the 
ftoknowledgment to her and she indicated that 
she was satisfied, although he did not speak 
much German and she spoke broken English. 
The plaintiff's daughter, however, testified that 
she, and not her father, was present at the exe- 
cution of the transfer, that her mother could 
not talk English and the notary could not talk 
German, and she acted as interpreter between 
them, and that the notary spoke of interest and 
not of the principal. The Court refused to allow 
her or her mother to testify to what she said to 
her mother or her mother said to her in Qerman. 
It was also shown that subsequently the widow 
sent her sou to demand the return of the assign- 
ment on the ground of fraud. The Court also 
disallowed evidence of the circumstances of a 
subsequent unsuccessful endeavor by the trans- 
feree to have her again ratify the transfer. The 
plaintiff took no legal action to set aside the 
transfer for more than two years aft-er her ad- 
mitted discovery of the alleged fraud, and after 
the insured had died and other rights had 
intervened. 

Heldy that the rejected evidence was properly 
refused, and this evidence together with that 
admitted for the plaintiff was not sufficient to 
teke the case to the jury, there being but one 
witness in effect produced against the assign- 
ment and the assignor's daughter being contra- 



dicted by the notary, the latter not having 
been proved to have acted as the agent of the 
assignee, and tihe assignor having heen guilty 
of laches. 

November Term, 1901. No. 4. 
Rule for new trial. 

Coyle ^ Keller and Geisenberger ^ 
Rosenthal^ for plaintifi" and rule. 

W. U, Hensel^ contra. 

March 7, 1903. Opinion by Lan- 
DIS, J. 

That a married woman, being thebene^ 
ficiary of a life insurance policy, may 
transfer her interest therein as security for 
her husband's debt is not, in my judgment, 
any longer a debatable question. She 
cannot become accommodation endorser, 
maker, guarantor, or surety, for him or 
any one else ; yet she can mortgage her 
real estate to secure his debts, and she 
can, for such purpose, make an absolute 
transfer of the real and personal property 
owned by her. The authorities on this 
subject are not doubtful. Thus, in Dusen- 
berry vs. Mutual Life Ins. Co. of New 
Tork, 188 Pa., 454, it was held that «'a 
married woman has legal capacity to assign 
a policy of life insurance, of which she is 
the beneficial owner, as security for a debt 
of her husband, contracted prior to the 
assignment." In Eulp vs. Brant, 162 
Pa., 222, it is said that, '' it has so often 
been decided that a married woman may 
assign her personal property as security 
for her husband's debts, and that, if the 
creditor acts on the faith of the assignment, 
she will not be allowed to repudiate it, that 
it is useless to again cite the authorities," 
and that the assignment, in such case, is 
good, although the husband made false 
representations to his wife to secure it, if 
the creditor had no knowledge of the fraud. 
And in Kuhn vs. Ogilvie, 178 Pa., 803, 
it was also held that she could do this at 
any time before the Act of 1893 was 
passed, and that there was nothing in the 
Act which restrained or limited her capa- 
city in that respect. See, also, Wheeland 
vs. Atwood, 192 Pa., 237; American 
Brewing Company vs. Reinsburrow, 197 
Pa., 67; Du Bois Deposit Bank vs. Kuntz, 
175 Pa., 482; Brown's Appeal, 94 Pa., 
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36? ; Dando's Appeal, 94 Pa., 76 ; Bond 
^8. Biinting, 78 Pa., 210. 

The right, therefore, of the plaintiff to 
make the transfer of the insurance policy 
for the purposes for which it was made be- 
ing thus established, and it being admitted 
that she did actually make the transfer, the 
next question arising is, upon what grounds 
can she legally avoid it? It seems, also, 
now to be settled beyond dispute, that, in 
order to reform or set aside a written in- 
;8trument, such as the one now in contro- 
versy, it must be shown that there was 
fraud*, artifice, mistake or imposition prac- 
ticed upon the party at the time the in- 
strument was executed. Parol evidence is 
not admissible to contradict or vary written 
instruments, unless, first, there has been 
fraud, accident or mistake in the creation 
of the instrument itself, or, second, unless 
there has been an attempt to make a 
fraudulent use of the instrument in viola- 
tion of a promise or agreement made at 
the time the instrument was signed and 
without which it would not have been exe- 
cuted : Phillips vs. Meily, 106 Pa., 536. 
In Rowand vs. Finney, 96 Pa., 192, it is 
said : " It is only on the ground of fraud, 
accident or mistake in the procurement of 
a written instrument, or fraudulent use of 
it afterwards, that a chancellor will lend 
his aid to a party who seeks to avoid the 
legitimate operation of such instrument; 
and, while parbl evidence is admissible to 
prove the alleged fraud, accident or mis- 
take, the evidence should always be clear, 
precise and indubitable." Nothing but 
fraud or palpable mistake are grounds for 
rescission ; for, when the parties have 
deliberately put their engagements in writ- 
ing, the law declares the writing to be not 
only the best, but the only, evidence of 
their agreement: Martin vs. Berens, 67 
Pa., 497 ; Hoffmann vs. Bloomsburg and 
Sullivan R. R., 157 Pa., 174; Penn'a 
R. R. Co. V8. Shay, 82 Pa., 198; Longe- 
necker vs. The Church, 200 Pa., 567. In 
other words, if there be absence of proof 
of fraud, accident or mistake, the paper 
must stand. 

The rule as to the evidence required to 
move a chancellor to decree a reformation 
of an instrument, and, therefore, neces- 



sarily permit the question of fraud, mistake 
or contemporaneous oral agreement to go 
to the jury has been applied by holding 
that such an averment must be sustained 
by the testimony of at least two witnesses, 
or one witness and corroborating circum- 
stances equivalent to the testimony of an- 
other witness; and the unsupported and 
contradicted testimony of one of the parties 
in insufficient: North and West Branch 
R. R. Co. vs. Swank, 105 Pa., 665; 
Oppenheimer vs. Wright, 106 Pa., 669; 
Jackson vs. Payne, 114 Pa., 67; llalber- 
stadt vs. Bannan, 149 Pa., 51; Van Voor- 
his vs. Rca, 158 Pa., 19; Dickson vs. 
Ilartraan Mfg. Co., 179 Pa., 343. The 
unsupported oath of one of the parties is 
not sufficient to defeat or change it when 
opposed by the oath of the other party: 
Juniata Building and Loan Association vs. 
Hetzel, 103 Pa., 507; Ballentine vs. 
White, 77 Pa., 20; Sower vs. Weaver, 78 
Pa., 443; Thomas vs. Loose, 114 Pa., 85. 
Therefore, on a scire faeias sur mortgage^ 
where one of the defendants, a married 
woman, testified she was induced to sign 
the mortgage by fraudulent representa- 
tions made to her by a person who de- 
clared himself to be the agent of the mort- 
gagee, and there was no other testimony 
in the case to show that such person was 
the agent of the mortgagee, or to connect 
the mortgagee in any way with the fraud, 
it was held proper for the Court to direct 
the jury to find a verdict for the plaintiff: 
Du Bois Deposit Bank vs. Kuntz, supra. 
And in a scire facias sur mortgage^ given 
by a married woman to secure the debt of 
her husband, it was held that the Court 
committed no error in refusing to allow 
the defendant to avoid her mortgage on 
her own testimony, not only uncorro- 
borated, but contradicted by that of the 
only witness heard on her behalf that fraud 
and duress had been practiced upon her: 
American Brewing Co. vs. Reinsburrow, 
supra. Where a party is induced, by a 
misstatement of facts, to enter into a bond, 
the contents of which he knows, it is his 
obligation; but he may avoid it by the 
false inducement. Where, however, mis- 
representation of the contents of an instru- 
ment is made to an illiterate party, who 
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execates it, it is not his deed : Green vs. 
North Buffalo Twp., 56 Pa., 110. This 
aame principle has also been declared by 
the Supreme Court in Schuylkill County 
V8. Copley, 67 Pa., 386, and in Johnston 
V8. Patterson, 114 Pa., 398, and is laid 
down by Lord Coke, in Thoroughgood's 
Case, which is cited in the case last re- 
ferred to with approval. But in Weller's 
Appeal, 103 Pa., 594, it was held that 
where a German, who understood English 
imperfectly, signed a note, it was imma- 
terial that he was illiterate, because he 
was not obliged to sign the instrument un- 
less he understood it. If, however, he 
did sign it without asking to have it read 
to him, he was bound by it, and that he 
was an illiterate man and understood the 
English language imperfectly did not affect 
the case in the absence of fraud practiced 
upon him. Mr. Justice Paxson, in de- 
livering the opinion of the Court, said: 
" The courts have gone far enough in 
relieving men from their obligations upon 
the plea of ignorance." While great 
liberality is allowed in proving fraud, the 
better opinion would now seem to be, that 
the fraud must be proved, not guessed at, 
and it must be proved by competent evi- 
dence ; Johnston vs. Patterson, supra. 

It is admitted by the parties that Moses 
Pioso was insured in the New York Life 
lusurance Company on July 6, 1887, for 
the sum of §2,500, the beneficiary named 
in the policy being Sarah Pioso, his wife. 
On March 16, 1898, she and Moses Pioso 
transferred this policy to Uriah Bitzer, the 
transfer having upon its face the following 
entry : " This assignment is made as col- 
lateral security for the payment of the in- 
debtedness the said Uriah Bitzer now or 
hereafter to accrue to him by reason of his 
endorsement of the notes of M. Pioso & 
Sons." It was, on October 17, 1901, 
transferred by Uriah Bitzer to Martha A. 
Bitzer, his wife, she having previously, on 
May 26, 1899, lifted notes, for which her 
husband was liable, to the amount of $16,- 
994.89, among which were notes of M. 
Pioso & Sons aggregating $9,500. Moses 
Pioso died on October 5, 1901, and suit 
being shortly after that time brought 
against the New York Life Insurance 



Company, Mrs. Bitzer intervened, and the 
present issue has been framed to try the 
right to the money thus in controversy. 
It is, therefore, necessary to inquire 
whether the evidence of the plaintiff, who 
is endeavoring to set aside the assignment 
of the insurance policy which she executed, 
measures up to the standard established by 
the law. 

From the testimony of the defendant, it 
appears that Edward R. Ileitshu is a sten- 
ographer and Notary Public, having had 
an office with, and having been in the em- 
ploy of Brown & Hensel and W. U. Hensel 
during the last ten years. He testified 
that, to the best of his recollection, Moses 
Pioso, the husband of the plaintiff, signed 
the assignment in his (Mr. Heitshu's) 
oflSce, and that they then went together to 
Pioso's house, which was located on West 
Chestnut Street, in Lancaster City ; that 
Mrs. Pioso signed it at that place, and no 
one else was present beside himself and 
Mr. Pioso. He stated that he could not 
remember distinctly whether he read the 
transfer to her before she signed it, but 
that he laid down the papers and told her 
she was transferring all her right, title and 
interest in the policy to Mr. Bitzer. He 
said that he could not speak much German, 
and she spoke a kind of broken English ; 
but from her manner, she indicated that 
she knew exactly what was being done, 
aud she signed the paper and acknowledged 
it, he using the usual form and talking in 
English, and, when he told her what she 
was doing and read the acknowledgment, 
she indicated that she was satisfied, whether 
by saying "yes" or nodding her head, he 
could not say. He also stated that he did 
net know exactly who gave him directions 
to go to take the acknowledgment ; that, of 
course, it was for Mr. Bitzer's benefit, but 
Mr. Pioso took him to the house, and, to 
the best of his recollection, Bertha Pioso 
was not there at the time. This was the 
substance of Mr. Heitshu's testimony, and, 
although he had no interest whatever in 
the transaction and represented no one 
especially in it, if the plaintiff's case is to 
be sustained on the ground of fraud — and 
it must be on that ground, if sustained at 
all — it follows that the fraud was perpe- 
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trated by him, for he obtained the signature 
of the plaintiff to the assignment, and took 
her acknowledgment, and no one else, so 
far as appears from the testimony, had any 
participation in it. Wo may, perhaps, not 
improperly say that, to those who know 
Mr. Heitshn, little suspicion would arise 
that he, on any account, would be guilty 
of fraudulently panticipating in a wrong 
such as is here attempted to be charged ; 
but, be that as it may, the case, as now 
presented, is^ not what the defendant 
alleges and not what Mr. Heitshu asserts 
in her behalf, but whether or not, as 
against this testimony, the plaintiff has 
shown suflScient facts to take the case to a 
jury, so that they may pass upon the 
credibility of the respective witnesses. 

From the testimony as presented on the 
plaintiff's behalf, as well as the offers 
which were made and excluded by the 
Court and which must be deemed, for the 
present purposes, to have been proven, we 
conclude that Sarah Pioso could not speak 
nor write English, and understood but very 
little of it ; that, when Mr. Heitshu came 
to the house, he was met by her daughter, 
Bertha, and that Bertha called her mother 
and acted as interpreter between them. 
The Court permitted Bertha Pioso to 
testify to all that she claimed took place 
between herself and Mr. Heitshu^ but re- 
fused to permit her to say What she said to 
her mother, or what her mother said to her 
in German in his presence, she having 
testified that she was tiie interpreter and 
there being no evidence nor offer to show 
in any way that Mr. Heitshu understood 
what thus passed between them. She 
stated that nobody was there but herself, 
her mother and Mr. Heitshu, and that Mr. 
Heitshu, to the best of her recollection, 
said that '^ he had in his possession papers 
sent by the insurance company, and his 



purpose in coming was, to know whether 
[her] mother wanted the interest on the 
money or not; " that he spoke in English, 
and it was nocessary for her to translate 
to her mother what he said, and she did 
so, in pursuance of his request. 

It will be observed that the object of the 
plaintiff was, to overcome the rule of law 
requiring two witnesses to testify in order 



that the ease might be carried to the jury ; 
whereas. Bertha Pioso, standing alone, that 
end necessarily failed of accomplishment. 
The plaintiff, therefore, endeavored to show 
by Bertha what her mother said in Ger- 
man to her in reply to what she herself 
had translated to the mother as Mr. 
Heitshu's statements, and then ealled the 
mother to testify to her reply to her 
daughter, without regard to whether or 
not these statements were understood by 
Mr. Heitshu, thus expecting to make a 
second witness, or a corroborative fact 
equivalent to a second one. The very 
theory upon which the plaintiff rested her 
case was, as has been said, that Mr. 
Heitshu could not talk German and the 
plaintiff could not talk English, and because 
of this Bertha interpreted between them. 
How, then, under the circumstances, could 
either Bertha's or the motner's conversa- 
tion, carried on in German, affect Mr. 
Heitshu with fi'aud, or, even if it could be 
introduced, would not the two thus testi- 
fying be equivalent, nevertheless, to but 
one witness? If Mrs. Pioso did not 
understand English, bow could she say that 
anything that Mr. Heitshu stated was a 
misrepresentation of the facts? She could 
only tell, if it had 1>een competent, so to 
show, the words of her daughter to her 
and hers in reply to her daugher. Mr. 
Heitshii could be proved guilty of fraud 
by such as heard him make the misstate* 
ments which induced the signature, and 
not by Mrs. Pioso, who admits she did not. 
The person who did, according to Bertha 
Pioso, was herself alone, and the disallow- 
ance, therefore, of the testimony of Mrs. 
Pioso in this regard was, I think, harmless 
error, if error at all. 

It was also attempted to show that Ber- 
tha Pioso, in translating to her mother^ 
used the word " interesse," which, in Ger- 
man, means use-money, or interest, as dis- 
tinguished from principal, and that the 
plaintiff, therefore, supposed that she was 
receipting for interest. In Spencer vs. 
Colt, 89 Pa., 814, it is said: *^ While 
everything that was said and done at the 
execution of the instrument in evidence, 
the unexpressed intent, motive or belief of 
defendant is not admissible;" and in Na- 
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tiooal Bank of Gatasauqoa vs. North, 160 
Pa.9 803, that the ordinary rule as to trans- 
actions between men is, that one's undis- 
elosed intent is not to affeot the other. See' 
also, Cotn'th vs. Julias, 178 Pa., 822; 
Hopewell vs. Taubton Savings Bank, 150 
Mass., 519. 

Leaving this phase of the case, we now 
proceed to the last one. It was offered to 
prove that Mrs. Pioso only discovered that 
she had transferred this policy lo Uriah 
Bitzer shortly before Thanksgiving Day, 
1898. While we disallowed the offer as 
firdt made, we subsequently permitted 
Gabriel Pioso to testify Concerning it, and 
finally, the counsel agreed that Mrs. Pioso 
would swear that, on October 25, 1898, 
she sent her son, Gabriel, to see Uriah 
Bitzer, to demand the return of the policy 
and the assignment. Oabriel Pioso says 
that he told Bitser that his mother did not 
know what she signed, and '^ that they got 
them that way by fraud." Bitser, how- 
ever, refused to deliver up the papers, and 
some few weeks subsequently, Newton 
Bitier, his son and representative, with Mr. 
Heitshu and Gabriel Pioso, went to Phila- 
delphia and called at a house where Mrs. 
Pioso was then visiting. Uriah Bitzer re^ 
quested Gabriel to go with his son and Mr. 
Heitshu to read the assignment to his 
mother and procure her assent .and ratifi- 
cation to the transfer. Mrs. Pioso was 
then surrounded by her daughter, Mrs. 
Jennie Samuels, her son-in-law, Edward 
Samuels, her daughter Bertha, her son 
Gabriel, and her daughter Florence. It 
was offered to show that Mr. Heitshu, at 
that time, attempted to read the transfer, 
and as soon as he read the name ^' Bitzer," 
she became very much iexcited, and rising 
tip, she said : ** You deceived me before ; 
if you had read the name * Bitzer ' to me, 
I would have known something was wrong, 
and I would not have signed the paper," 
and she then left the room before Mr. 
Heitshu had finished reading it, and that 
Mr. Heitshu said he was very sorry, and 
he never would folrgive himself for what he 
had done. It will be observed that all this 
took place after October 25, when the policy 
Was demanded, and no doubt because of 
that demand. It seems to me to be evident 



that Uriah Bitzer was endeavoring to avoid' 
a law-suit which then seemed tb be threatr 
ened, and with this knowledge on the part 
of every one concerned, and in the pres- 
ence of Mrs. Pioso's family, Mr. Heit«hu 
attempted to read the transfer to her. It 
is now claimed that this was additional evi- 
dence of fraud having been originally per- 
petrated, and should have been admitted*.. 
The character of such testimony, to accom- 
plish such a purpose, seems to me to be- 
entirely inadequate, and, if admitted, to- 
give it that effect would be dangerous in 
the extreme. It would appear to be wholly 
lacking in the essentials that are necessary 
to establish fraud. 

It must be Conceded that, from October 
25, 1898, at least, Mrs. Pioso knew that 
she had been defrauded, if she was de- 
frauded at all. Tet knowing the tran8fe^ 
had been, as she now asserts, thus obtained^ 
and was in existence and held by Bitzer,. 
she made no sign. She filed no bill in & 
court of equity to set it aside during her 
husband's life, nor did she institute any 
other legal proceedings, and she certainly 
had as much standing then as now. She 
permitted three payments of $112.78 each^ 
due, respectively, July 6, 1899, July 6,. 
1900, and July 6, 1901, whereby the pol- 
icy itself was kept in life, to be paid by 
Uriah Bitzer and his wife, and in the 
tneantime, als6, the policy was transferred 
by Uriah Bitzer to his wife to partially 
secure her for the moneys which she had 
honestly expended in liquidating her hus- 
band's liabilities, among which were a large 
number of notes which Moses Pioso was 
responsible to pay. Equity requires due 
diligence of the plaintiff, and will deny re- 
lief where, with full knowledge, he has 
failed, for a considerable time, to repudiate 
his contract. Andriessen's Appeal, 123 
Pa., 808; McDowell's Appeal, ibid., 881. 
It may be to this answered that the present 
action is at law and not in equity, and that 
must be conceded ; but the same general 
principles would seem to govern, and the 
doctrine of estoppel for laches in both cases 
alike applies. 

it therefore, appeared to me upon the 
trial, as it does now, that there was, from* 
the legal evidence offered in the case, but 
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one witness produced on behalf of the 
claimant, against the paper itself and the 
positive contradiction of Bertha Pioso bj 
Mr. Ileitshu, that no proof was offered that 
he was tlie agent of Mr. Bitzer in procur- 
ing the execution of the assignment, and 
that, with a knowledge of the alleged 
fraud, slie rested without action until other 
rights had accrued. Under these circum- 
stances, I felt that there was no sufficient 
evidence to go to the jury, and directed 
binding instructions for the defendant. 
This somewhat lengthy review of the case 
has not presented her position to me in any 
more favorable light. The questions raised, 
I admit, present a somewhat novel aspect ; 
but, nevertheless, the general principles of 
the law must govern and control them, 
and, if married women, who are willing to 
aid their husbands in the days of their 
seeming prosperity can ruthlessly repudiate 
their engagements under stress of financial 
storms, written transfers, however executed 
by them, are perilous indeed. 

The rule to show cause why a new trial 
should not be granted in this case is, there- 
fore, discharged. 

Rule discharged. 



C. P. OP LANCASTER COUNTY. 

W. H. Danby & Oo. vs. The Penn Iron Co., 
Limited. 

Suit on contract to deliver goods — Affi- 
davit of defense — When sufficient — 
Conditional order — Measure of dam- 
ages. 

Id a suit for damages for failure to fulfill an 
alleged contract to supply goods specified, an 
affidavit of defense is sufficient which sets forth 
in detail that the acceptance of the order was 
conditional on certain Modifications being made, 
which pre requisite was not complied with by 
the plaintiff. 

The measure of damages for such breach of 
contract is the difference between the contract 
price ol the goods and the market value at the 
time and place of delivery under the contract. 
Loss of profits can not be recovered. 

June Term, 1902. No. 20. 

Rule for judgment for want of a suflS- 
<;ient afiidavit of defense. 

J. H. Byrne^ for rule. 

Appel ij' Appely contra. 



January 17, 1903. Opinion by Lan- 
DIS, J. 

It is averred by the plaintiff in his state- 
ment that, on March 2, 1901, there was 
placed with the defendant, through defend- 
ant's New York a^^ents, F. Wayland Smith 
& Sons, an order for 45,400 pounds of 
round edge tire iron, at a price of $1-60 
per hundred weight, shipment to be made 
to the Harlem River Station, and carload 
freight to he allowed to point of destina- 
tion- The above named firm of agents 
acknowledged the said order, and stated 
that, as soon as specifications and shipping 
directions were received from the plain- 
tiff, tlie same would be forwarded to " the 
mill for best attention." The specifications 
and shipping directions were forwarded to 
the said agents, and, relying upon the ac- 
ceptance of the order, the plaintiflf entered 
into contracts with its customers for the 
sale of the iron. The plaintiff alleges that 
the order was not filled and the iron was 
not shipped within a reasonable time there- 
after, and, becoming anxious, it wrote to 
the agents on or about June 13, 1901, re- 
questing information as to when it might 
expect to receive the iron. To this, a re- 
ply was given that the defendant bad ad- 
vised them that it expected to ship during 
the week of June 24-29, 1901. The iron 
was not, |;kOwever, at this time, shipped, 
and, on various dates thereafter, the plain- 
tiff wrote concerning it, to which the 
agents replied that the defendant was un- 
able io ship on account of strikes and other 
hinderances. On August 26, 1901, they 
stated that the defendant preferred to 
cancel the order, as it was not satisfied 
with the plaintiff's financial condition, and, 
on August 30, 1901, the plaintiff was noti- 
fied that the defendant company did not 
care to make shipment except for cash 
against bill of lading. Thereupon the 
plaintiff, on August 81, 1901, wrote to the 
said agents, advising the defendant com- 
pany to make shipment with sight draft 
against bill of lading. The iron not hav- 
ing been shipped, on October 14, 1901, a 
letter from the said agents was received, 
and subsequently from the defendant com- 
pany^ wherein the plaintiff was requested 
to make certain changes in the order, and, 
if this was done, that the defendant would 
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be able to ship the iron within one week 
thereafter. The plaintiff, however, did 
not agree to these changes, and nothing 
further was done on either part concerning 
the Blling of the order. In consequence, 
the plaintiff alleges it was obliged, in order 
to fill its orders, to purchase the iron else- 
where at an advanced price, namely, $2.10 
per hundred weight, and consequently was 
obliged to pay out for the same the addi- 
tional sum of $227.00, and was also dam- 
aged from loss of profits in the sum of 
$217.82. 

The defendant replied to the allegations 
of the plaintiff that, on or about March 4, 
1901, an order was received by it from the 
plaintiff for fifteen tons of round-edge tire 
iron, at $1.60 per 100 lbs. base, with half 
National extras added, f. o. b. New York, 
carload shipment, the price to include an 
extra of ^js c. for round edge ; that the 
order was received with the understanding 
and stipulation that each size of the iron to 
be designated in the specifications must 
contain not less than a ton and a half heat, 
that is, the order for each size of iron must 
at least amount to a ton and a half heat for 
each of defendant's two furnaces, meaning 
a ton of 2,240 pounds, usual in the trade; 
and on or about March 13, 1901, the de- 
fendant received from plaintiff certain 
specifications, set forth in the affidavit of 
defense; that it refused to accept the order 
as specified^ unless the sizes of the iron 
under two inches were doubled in quantity, 
so as not to require a change of the rolls 
until both furnaces were out, and the plain 
tiff was duly notified that the order would 
not be accepted unless these changes were 
made. As the plaintiff refused to enlarge 
the order, the defendant refused to make 
and furnish the iron. In the supplemental 
affidavit of defense, the additional facts are 
averred, that the defendant gave no author- 
ity to F. Wayland Smith & Sons to accept 
the order of the plaintiff, and that this firm 
possessed no such authority, and if they did 
accept the order, they did it without the 
knowledge, consent or authority of the de- 
fondant. These are practically the posi- 
tions of the parties, and it would seem to 
be nnnecessary to refer more at length to 
the claims made by the defendant. 



We are not in doubt that no judgments 
could, in any event, be entered for loss of 
profits. If there was a breach of the con- 
tract, the measure of damages is the differ- 
ence between the contract price and the 
market value at the time and place of de- 
livery under the contract: Kountz r». Kirk- 
patrick, 72 Pa., 376 ; Fessler vg. Love, 48 
Pa., 407 ; McHose vs, Fulmer, 73 Pa., 
865; Arnold vs. Blabon, 147 Pa., 372; 
Kinports r«. Breon, 193 Pa., 309; unless 
the goods to fill the orders intended to be 
filled by those purchased were obtained at 
less than the market value, in which case the 
difference between the contract price and 
the real price at which they were so ob- 
tained is the true measure: Theiss vs. 
Weiss, 166 Pa., 9. In Pittsburgh Sheet 
Manufacturing Company vs. West Penn 
Sheet Steel Company, 201 Pa., 150, 
where a question of profits arose, it was 
held that, ** where a seller fails to deliver 
goods, and the purchaser himself manufac- 
tures other goods to take the place of those 
which he failed to receive, he may recover 
the difference between the contract price 
and the cost of the raw material plus the 
cost of manufacturing ; but he cannot add 
to the latter sum a manufacturer's profit." 
We do not think anything further need be 
said upon this subject. 

The trouble, however, with this case, 
appears to be on account of a serious dis- 
pute at the very inception of the dealings 
between these parties as to whether or not 
a contract was actually entered into be- 
tween them, and this, without doubt, is the 
vital point of the controversy. The de- 
fendant alleges that there was no contract 
I agreed upon, as certain conditions, which 
i were a pre-requisite, the plaintiff declined 
j to agree to. If this is so, then a material 
■ dispute arises which a jury and not the 
Court must settle. All other issues are 
necessarily subservient to this one. The 
affidavits of defense must be taken as 
verity, where the facts are sufficiently set 
out, and, for this reason, we do not see 
how we can, at the present time, enter 
judgment. We are, therefore, obliged to 
discharge this rule. 
Rule discharged. 
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SUPERIOR COURT OPINIONS. 



On Thutsday, March 12, 1908, the 
Superior Coart handed down opinions in 
the following Lancaster County oases : 

Long Estate (Appeal of Skiles et al.^ 
Trustees of Lancaster Cemetery). Af- 
firmed. 

Congregation of Shaarai Shomaim vs. 
Moss, Appellant. Affirmed. 



OPINIONS IN LOCAL COURTS. 



The following opinions have been handed 
down in local courts : 

March 16, 1908. By Judge Butler : 
Seibel vs. Insurance Co. (Aug. Term, 

1898, No. 92.) Rule for new trial dis- 
missed. 

John J. Hook et al. vs. The Columbia 
Brush Co. (Equity Docket . No. 8, p. 
229.) City Trust Uo. appointed receiver 
and defendant directed to pay over to said 
receiver $4786.10. 

March 23. By Judge Landis: 
Kinard vs. GrofF, deft., and Northern 
Natl. Bank and Mary E. Urban, garni- 
shees. (April Term, 1908, No. 81.) 
Case stated, judgment for defendant. 

Central Guarantee T. and S. D. Co. vs. 
William White's adm'rs. (Aug. Term, 

1899, No. 84.) Rule for new trial dis- 
charged. 

March 27, 1908 : 

Nathan Appel vs. Joe Oppenheimer, 
manager of the Miss New York, Jr., Com- 
pany. Certiorari. Exceptions overruled 
and proceedings of magistrate confirmed. 

William M. Reinhart vs. Milton K. 
Sener. Rule to show cause why appeal 
should not be stricken off made absolute. 

J. L. Steinmetz vs, Gustavus Groet- 
zinger. Rule for a new trial discharged. 

George Wyath vs. F. A. Biehl & Co. 
Rule for judgment for want of a sufficient 
affidavit of defense discharged. 

E. Virginia Baker Norfon vs. Mary 
Schmidt et al. Rule to set aside claim for 
exemption and appraisement discharged. 



Marion W. Savage, trading as the In- 
ternational Stock Food Company vs. I. F. 
Root. Certiorari. Exceptions sustained 
and proceedings of magistrat-e set aside. 

Commonwealth of Pennsylvania vs. B. 
F. Hoffman. Certiorari. Exceptions over- 
ruled and proceedings of alderman affirmed. 

Assigned estate of H. G. Troop & Bro. 
Exceptions to auditor's report overruled 
and auditor's report confirmed absolutely. 

Louisa McCauley vs. George Harmon. 
Case stated. Judgment for plaintiff for 
$1,601. 

B. H. Nissley vs. Hoffman Bros. Ex- 
ceptions to taxation of costs dismissed and 
taxation confirmed. 

B. H. Nissley and Elmer Good vs. 
Hoffman Bros. Exceptions to taxation of 
costs dismissed and taxation confirmed. 

Carrie Clime, administratrix of William 
M. Clime, deceased, vs. Lydia Watt. Rule 
for a new trial discharged. 

Mary E. Fahnestock vs. Richard Smith. 
Case stated. Judgment for the defendant. 

J. Milton Huber and wife's assigned 
estate. Rule for an attachment discharged. 

Trust estate of Henry Garrecht. Rule 
to show cause why Isaac D. Lutz, trustee, 
should not execute a deed made absolute 
and commissions fixed at $60. 

March 80, 1908. By Judge Butlbb: 
Mariah Groff t^^. Solomon Groff's Ex'rs. 
Rule for new trial discharged. 



0. C. ADJUDICATIONS. 



Adjudications have been handed down 
by Judge Smith in the following decedents' 
estates : 

March 16: 

Joseph Hoover, of W. Hempfield Twp. 

Frances A. Dunlap, of City. 

Charles Hays, of Little Britain. 

March 18 : 

William Marquardt, of Manor Township. 

March 26 : 

Sarah A. McKinn, of Christiana Boro. 

Benj. R. Landis, of Manheim Boro. 
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Estate of Oatharine H. Long (Appeal of Long 
Park Oommission). 

Wilh — Devise for city park — To whom 
payable — Park commisBion — Board of 
city trusts. 

The testatrix devised a farm to a city for a 
public park. She then designated in her will 
certain of tlie officials of the city and her execa- 
tore and their successors as a commission to 
whom she submitted *'for their formulation all 
the details of the improvement and manage- 
ment of said plantation, as well as the proper 
investment of such funds as they may receive 
out of my re8iduai*y estate (as hereinafter pro- 
vided) to make this public park what I desire it 
shall be — a delightful place of resort for the 
people of this city, who so much need an oppor- 
tunity to enjoy, with beautiful surroundings, 
the invigorating influence of country air." She 
bequeathed one-half of her residuary estate to 
the city ** in trust, to be securely invested and 
the interest and income therefrom arising to be 
appropriated and used, under the control of the 
commiKsion, for the improvement and beautify- 
ing of the public park as hereinbefore directed." 
The auditors distributing the estate awarded 
ttie half of the residuary estate to the Board of 
City Trusts, appointed under the Act of June 
4, 1901, passed after the death of the decedent 
uid organization of the Park Commission. The 
Court below awarded the fund to the city, hold- 
ing the Act of 1901 unconstitutional. 

BJsW, that the Park Commission was entitled 
to both principal and income of the one-half of 
the residuary estate bequeathed for park pur- 
poses. 

Appeal of The Long Park Commission 
from the decree of the Orphans' Court of 
Lancaster County sustaining exceptions to 
the auditors' report. 

The auditors, John E. Malone and John 
A, Nauman^ reported inter alia as follows : 

After the payment of the above legacies 
and claims, the balance remaining for dis- 
tribution forms a portion of the residuary 
estate, and must be awarded in accordance 
with the provisions of the following clause 
of said will : ^' All the rest, residue and 
remainder of raj estate, real, personal, and 
mixed, whatsoever and wheresoever, of 



whatever kind and quality the same may 
be (including the proceeds of such of my 
furniture as in the judgment of the trus- 
tees of the * Henry G. Long Asylum ' may 
not be suitable for said Asylum, which I 
direct my executors to sell and convert 
into money) and not hereinbefore given 
and disposed of, after paying my debts, 
legacies and funeral expenses, I give, de- 
vise and bequeath as follows — the one-half 
thereof to the Trustees of * The Henry G- 
Long Asylum' and their successors, for 
the purposes and uses, and under the con- 
ditions and restrictions, hereinbefore de- 
clared with reference to my bequest and 
devise to said proposed institution. And 
the remaining one-half to the City of Lan- 
caster, in trust, to be securely invested, 
and the interest and income therefrom 
arising to be appropriated and used under 
the control of * The Long Park Commis- 
sion ' for the improvement and beautifying 
of the Public Park as hereinbefore 
directed." 

Under said provisions the one-half of 
said balance must be awarded to the Trus- 
tees of the Henry G. Long Asylum, and 
there is no dispute or contention as to their 
right to receive it. For the other half, 
however, there are two claimants. The 
attorney for the Long Park Commission 
contends that said one-half should be paid 
to the Commission, while the counsel for 
the Board of Directors of City Trusts, ap- 
pointed by the Court of Common Pleas of 
Lancaster County in pursuance of the pro- 
visions of the Act of Assembly of Juno 4, 
1901, P. L., 429, and Charles R. Kline, 
Esq., the City Solicitor for the City of 
Lancaster, claim that it should be paid to 
said Board of Trusts, The testatrix in her 
said will devised to the City of Lancaster 
the plantation known as the " Bomberger 
Farm," situate in Manheim township, Lan- 
caster county, Pennsylvania, containing 
about seventy acres, ** to have and to hold 
the same forever for the purpose of a Pub- 
lic Park to be called Long's Park," and 
further directed " that the Mayor of the 
City of Lancaster, the President of Select 
Council, the President of Common Council, 
and my hereinafter named executors and 
their successors, shall constitute a commis- 
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sion to be called the ^ Long Park Commis- 
sion,' to whom I submit, for their formula- 
tion, all the details for the improvement 
and management of said plantation, as well 
as the proper investment of such funds as 
they may receive out of my residuary 
estate (as hereinafter provided) to make 
this Public Park what I desire it should 
be, a delightful place of resort for the 
people of this City, who so much need an 
opportunity to enjoy, with beautiful sur- 
roundings, the invigorating influence of 
country air." The heirs at. law of Henry 
G. Long, deceased, who was the father of 
the testatrix, brought an action of eject- 
ment against John Hiunerdeer, for the re- 
covery of said Bomberger plantation, he 
being in possession of it under testatrix at 
the time of her death. This suit was 
brought in the Court of Common Pleas of 
Lancaster County, to October Term, 1900, 
No. 5. The contention of the plaintiff in 
that suit was that said devise to the City 
of Lancaster was invalid on the ground 
that the devisee, being a municipal corpo- 
ration, could not hold land outside of its 
limits, and that the testatrix died intestate 
as to said tract of land, and that it de- 
scended to them as the heirs at law of 
Henry 6. Long, who had devised the same 
to his daughter, Catharine H. Long, the 
testatrix. The facts were agreed upon and 
submitted in a case stated to the Court. 
The decision in that case was adverse to 
the contention of the plaintiffs. Judge 
Landis, in an able and exhaustive opinion, 
18 Lancaster Law Rbyibw, 266, held 
that a municipality could take and hold 
land outside of its limits for. the purpose of 
a Public Park ; that a devise of that char- 
acter was charitable in its nature, and that 
the City of Lancaster was a trustee of the 
Bomberger tract. He said in part: 
** While we are of the opinion that, under 
the will of the testatrix, the devise to the 
City of Lancaster of this tract of land, ^ to 
have and to hold the same forever for the 
purposes of a Public Park,' is a devise in 
trust for this specific purpose, it makes 
little difference at this time, and in this 
case, whether the City holds in trust or in 
fee absolute discharged of the trust." 
Your auditors are entirely satisfied that 



the reasoning and decision of the court in 
that case are correct. It is true there is 
no dispute as to the validity of that devise 
before your auditors, and could be none, as 
the balance for distribution is personal 
property, and we only refer to the decision 
because of its value in determining the 
proper construction to be given to the 
residuary clause in the will, or at least to 
that portion of it which bears upon the de- 
vise and bequest of .the one-half of the 
residuary estate to the city of Lancaster 
for the purpose of beautifying and improv- 
ing said park. The devise of the land to 
be improved and beautified is undoubtedly 
a devise to the city of Lancaster, to be held 
by it as trustee. Is the situation the same 
as to the one-half of the residuary estate 
disposed of by said will ? Does the resid- 
uary clause in said will constitute the city 
the trustee of the corpus of the one-half of 
the residuary estate, or does it constitute 
the Long Park Commission the trustee ? 
This question was raised in the matter of 
the petition of certain citizens of Lancaster 
for a rule to show cause why a new trustee 
should not be appointed in place of the city 
of Lancaster, both as to the devise of the 
Bomberger plantation and likewise as to 
the devise and bequest of the one-half of 
the residuary estate. (See 18 Lanc. 
Law Rbvibw, 269.) That petition set 
forth that the Bomberger tract was oat- 
side of the city limits, and that therefore 
the city was incapable of acting as trustee. 
To this petition the city of Lancaster re- 
plied, admitting the facts therein set forth, 
but averring that said facts did not show 
that said city was incapable of acting as 
trustee. Charles E. Long and the Lan- 
caster Trust Company, the executors of 
said will, also filed their answer, admitting 
the material facts set forth in the petition, 
but averring that the property which was 
devised and bequeathed was to be held and 
controlled by members of the Long Park 
Commission, who were appointed and 
designated in said will, and alleging that 
all of said trustees were capable of acting ; 
or, in case that the Mayor and the Presi- 
dents of Council were incompetent to serve 
on the commission, that, nevertheless, the 
executors were qualified to execute the trust. 
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Two queBtions were raised by the peti- 
tion and answers in that case : First, coald 
the city act as trustee ? Second, was the 
eity or the Long Park Commission ap- 
pointed by said will trastee of the one-half 
of the residuary estate ? 

That a municipality can act as trustee 
for purposes germane to its objects, was 
decided by the Court in the case above re- 
ferred to, the learned judge basing his 
opinion upon the case of Philadelphia vs. 
Fox, 64 Pa., 169 ; Franklin's Estate, 160 
Pa,, 487 ; 2 Dillon on Municipal Corpora- 
tions, Sec. 478, and Vidal vs. Girard 
Executors, 2 Howard, 127. 

It was likewise decided in the same case 
that the devise and bequest of the planta- 
tion and the one-half of the residuary 
estate for a Public Park and its improve- 
ments was for a public purpose, and ger- 
mane to the objects of a municipal corpor- 
ation. It was further held that the fact 
that the land to be used as a park was out- 
side of the limits of the city did not pre- 
vent the city from accepting and adminis- 
tering the trust. It has not been contended 
before your auditors that the court was in 
error in any of said positions. That the 
city is competent to act as trustee, both as 
to the Bomberger tract and the residuary 
devise and bequest for park purposes, is, 
therefore, not now in dispute. The further 
question, who is the trustee named in said 
will, however, was raised by the answer of 
the executors of said will. Did the testa- 
trix intend to devise the Bomberger tract 
to the city or the Long Park Commis- 
sion as trustee ? So far as the devise 
of the Bomberger tract is concerned, this 
question connot be passed upon by your 
auditors, the balance for distribution being 
personal property. The decision of the 
Court, however, covered not only the de- 
nse of the Bomberger tract, but likewise 
the one-half of the residuary estate. The 
Court held that the city of Lancaster was 
trastee both as to the Bomberger tract and 
as to the residuary estate. The language 
of the Court is: *^The manifest intention 
of the testatrix, therefore, and the construc- 
tion which would seem to me to render all 
parts of the will harmonious, are, that the 
citj is the devisee and legatee of the land 



and of the principal fund itself, holding, 
investing and caring for the corpus of the 
trust, and paying over the income to the 
Long Park Commission for disbursement, 
which Commission has also imposed upon 
it -the formulation of ^ all the details for the 
improvement and management of said plan- 
tation.' The words used by the testatrix,, 
that the Long Park Commission is to at- 
tend to the 'proper investment of suclt 
funds as they may receive out of my resid- 
uary estate, as hereinafter provided,' meai> 
simply this: That they shall expend the 
income as from time to time received fron^ 
the city, who is the trustee, ^ to make this- 
public park what I desire it shall be — & 
delightful place of resort for the people of 
this city, who so much need an opportunity 
^ ^njoy» with beautiful surroundings, the 
invigorating influence of country air.' This 
trust is at all times to be exercised subject 
to the control of the Orphans' Court, and 
the city is liable, as any other trustee, to 
be removed from the trusteeship in case of 
dereliction of duty or abuse of the powers 
thus conferred upon it." If the Court was 
right in its decision in the above case, then 
in no event can the Long Park Commission 
receive any portion of the corpus of the 
residuary estate. According to that de- 
cision, the one-half of the principal of the 
residuary estate goes to the city in trust, 
and the Commission receives but the income 
from that one-half. Your auditors are of 
the opinion that the language of the resid- 
uary clause will bear no other construction 
than the one the Court has given it. The 
devise of the land that is to be used for a 
park is directly to the city. ^^ I give and 
devise unto the city of I^ncaster all that 
plantation known as the Bomberger Farm,'^ 
etc. There is no uncertainty as to who i» 
created trustee by this language. It ia 
true that by the same clause the Long 
Park Commission is created, but it is like- 
wise true that in that clause no bequest or 
devise is made to that Commission. The 
Commission is to formulate the details for 
the improvement and management of the 
park, and is to invest ^^ such funds as they 
may receive out of my residuary estate (a& 
hereinafter provided)." In this clause 
there is no gift or devise of the one-half of 
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the residuary estate to the GommisBion, and 
the funds they are directed to invest are 
the funds they are to receive under the 
residuary clause. That clause is, *' and the 
remaining one-half to the city of Lancaster 
in trust, to be securely invested, and the 
interest and income therefrom arising to be 
appropriated and used, under the control 
of the Long Park Commission, for the im- 
vprovement and beautifying of the public 
tpark as hereinbefore directed." Here is 
a direct bequest and devise of the one half 
to the city as trustee, which one- half is to 
be securely invested by the city. The city 
is expressly designated as the trustee, and 
the Long Park Commission are to have but 
the control of the interest and income aris- 
ing from the one-half of the residuary estate 
bequeathed and devised to the city. Had 
the testatrix intended to make the Long 
Park Commission trustees of one-half of her 
residuary estate she would have scarcely 
directed that that one-half should go to 
the city in trust, and then have directed 
that the interest and income should be 
under the control of the Commission. Her 
intention was that the one-half of her resi- 
duary estate, consisting of real and personal 
property, should provide sufficient revenue 
to keep the park in proper condition, and 
that this revenue should be used for that 
purpose under the control of the Commis- 
sion. Your auditors, therefore, could not 
award the one-half of the residuary fund 
of 'the Long Park Commission. The only 
other claimants for this fund are the Board 
of Directors of City Trusts. Both the at 
tomey for the Board and the solicitor for 
the City insist that the onehalf of what 
may be found to be resid^iary estate should 
Jbe awarded to this Board. It has been 
contended before your auditors that the 
Act creating this Board is unconstitutional 
for three reasons. 

First. — ^That it is class legislation. 
Second. — That the Act of Assembly cre- 
ating the Directors of City Trusts was not 
passed until June 4, 1901, and the will of 
the testatrix having been duly proven, and 
the Long Park Commission having been 
organized and taken steps to carry out the 
provisions under the will, the Legislature 
could not subsequently pass an Act so 



altering the intention of the testatrix as to 
carry out the provisions of the will in a 
manner entirely different from that directed. 
Third. — It impairs the obligation of a con- 
tract. 

It is true that the Act does not apply to 
cities of the first and second class, but that 
fact does not militate against its constitu- 
tionality. The Act of June 4, 1901, is 
neither local nor special. It applies to all 
cities other than those of the first or second 
class, and operates upon all devises and 
bequests for Public Parks made to such 
municipalities. Classification has for its 
purpose general legislation, and is a method 
to which the Legislature may resort to ac- 
complish it. This Act does not apply to 
Lancaster alone, nor does it apply to any 
special bequest or devise for the establish- 
ing or maintaining a park made to that 
City. It is applicable to the devise and 
bequest for the park made by this will, be- 
cause the City of Lancaster, named as 
trustee, appears to be a City of the class 
covered by the Act. Wheeler vs. Phila- 
delphia, 77 Pa., 388; Ayar's Appeal, 122 
Pa., 266. 

Counsel for the Long Park Commission 
in the other two reasons assigned against 
the constitutionality of the Act of 1901, 
assumes that the Long Park Commission 
and not the City of Lancaster is the trus- 
tee of one-half of the principal of the resi- 
duary estate. This, however, is not the 
case. Were it so, it may be conceded 
that no Act of Assembly could remove the 
trustee so appointed. The Act of 1901 
was not passed for the purpose of remov- 
ing any trustee appointed by last will. Its 
design was simply to provide a Board of 
Directors to administer trust funds given 
to all cities of this Commonwealth, other 
than those of the first and second class, for 
the purposes of establishing public parks. 
The Long Park Commission is not dis- 
turbed or affected by the provisions of the 
Act. They will control the income they 
receive from the Board of City Trusts the 
same as if they had received it from the 
City of Lancaster. They will formulate 
all the details for the ir^provement and 
management of the park, as provided by 
the will of the testatrix, without in any 
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ntj coming in conflict with any of its pro- 
▼iflions. The Act simply substitutes for 
the City of Lancaster, the trustee named 
by the will, a Board of Directors of City 
Trusts. As was said by the Supreme 
Court, in Philadelphia V8. Fox, 64 Pa., 
183 : ^^ It provides merely that one 
class of the functions of the munici- 
pality shall be administered in a manner 
diflferent from that which has been used 
heretofore. The head and front of its 
offending hath this extent — no more. It 
is a change in internal organization. It 
provides a separate body of citizens for 
the administration of the trusts vested in 
the City. It makes that body a perma< 
Bent one, holding their offices during good 
behavior — it imposes upon it all the duties 
devolved on the corporation itself as 
trustee — it perverts no one of the trusts, it 
does wrong to none of the beneficiaries." 
Your auditors are of the opinion that the 
Act is not\ unconstitutional for any of the 
reasons asstj^ed, and do, therefore, award 
the remaining 4>ne-half of the residuary 
fund to the Board of Directors of City 
Trusts. 

Exceptions were ^led by the I^ong Park 
Commission to the ^bove findings, upon 
which the court belo?r filed the following 
opinion : 

May 8, 1902. Opinion^ Smith, J. 

This case comes before us\n exceptions 
to the report of auditors. W^ will first 
consider whether or not coUater^inheri- 
tence tax is to be deducted from tl;)e be- 
quest of five hundred dollars to the Lan- 
caster Trust Company in trust to inVest 
the same and with the interest arising 
therefrom keep in repair tombs and gra\^s 
of ancestors in the Haldeman Grave Yard 
in Conoy township, and from the one to 
the trustees of the Lancaster Cemetery of 
four thousand dollars in trust to invest 
and, with the interest accruing, do certain 
things relative to sepulchres and monu- 
ments. The applicable words of the will 
are: 

"Item. — I give and bequeath unto the 
Lancaster Trust Company, of Lancaster, 
Pa., the sum of five hundred dollars in 
trust, to be securely invested, and the 



interest thereof to be applied to the keep- 
ing in good repair of the tombs and graves 
of my ancestors in the Haldeman Grave 
Yard, in Conoy township, Lancaster 
County, Pa. 

"Item. — I give and bequeath to the 
Trustees of the Lancaster Cemetery, the 
sum of four thousand dollars in trust, to be 
by them safely invested in first mortgage 
security on property in the City of Lan- 
caster, the interest thereof, or so much as 
may be needed, to be applied, as necessity 
may require, in keeping the cemetery lot 
of my father, in the Lancaster Cemetery, 
in good order and repair, and also for the 
repair of the monument or monuments 
which now are and hereafter may be 
erected in said lot, as well as the curbing 
surrounding the same. And the trustees 
are further authorized to apply so much of 
the interest of said funds as in their judg- 
mient may be needed, to keep in good 
order and repair the lot in said cemetery 
and the curbing surrounding the same, 
where rest the remains of my grand- 
parents and other relations, as well as the 
tombs of said relations erected therein. 
And as the monument erected over my 
father's remains is beginning to show 
signs of dilapidation from exposure to the 
elements, it is my desire that the interest 
of said fund not necessarily required for 
the purpose already specified, shall be 
allowed to accumulate in the hands of said 
trustees, until the said monument over my 
father's remains shall be incapable of being 
put in good repair, and shall then be 
applied to the replacing of said monument 
with a granite monument of similar size 
and design. And if at any time the Lan- 
caster Cemetery shall be removed from the 
City or be cut through by the opening of 
streets, then any accumulation of interest 
in the hands of said Trustees and so much 
of the principal, if any, as may be required 
shall be applied to the purchase of lots in 
some other cemetery and the removal 
thereto of the remains of myself, my 
father and mother and other relations 
buried in the aforesaid lots of my father 
and grandfather, with the monuments 
erected therein and the curb surrounding 
the same." 
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The Act of May 6, 1887, P. L., 79, is 
the collateral inheritance tax law of Penn- 
sylvania. The first section is as follows : 

^^ Section 1. Be it enacted, &c.. That all 
estates, real, personal and mixed, of every 
kind whatsoever, situated within this State, 
whether the person or persons dying seized 
theteof be domiciled within or out of this 
State, and all such estates situated in 
another State, Territory or country, when 
the person, or persons, dying seized 
thereof, shall have their domicile within 
this Commonwealth, passing from any per- 
son, who may die seized or possessed of 
such estate, either by will or under the 
intestate laws of this State, or any part of 
such estate, or estates, or interest therein, 
transferred by deed, grant, bargain or 
sale, made or intended to take effect, in 
possession or enjoyment after the death of 
the grantor or bargainer, to any person or 
persons, or to bodies corporate or politic, 
in trust or otherwise, other than to or for 
the use of father, mother, husband, wife 
children and lineal descendants born 
in lawful wedlock, or the wife or 
widow of the son of the person dying seized 
or possessed thereof, shall be and they are 
hereby made subject to a tax of five dol- 
lars on every hundred dollars of the clear 
value of such estate or estates, and at and 
after the same rate for any less amount, to 
be paid to the use of the Commanwealth ; 
and all owners of such estate or estates, 
and all executors and administrators and 
their sureties, shall only be discharged 
from liability for the amount of such taxes 
or duties, the settlement of which they 
may be charged with, by having paid the 
same over for the use aforesaid, as herein- 
after directed: Provided, That no estate 
which may be valued at a less sum than 
two hundred and fifty dollars shall be sub- 
ject to the duty or tax." 

All estates passing from any person by 
will or otherwise, intending to take effect 
after the death of the grantor, to any per- 
son in trust or otherwise, other than to 
father, mother, husband, wife, children, 
and lineal descendants born in lawful 
wedlock, or the wife or widow of the son 
of the person dying seized or possessed 
thereof are subject to a collateral inherit- 



ance tax. If this is a proper distillation of 
the section, we are at a loss to discover 
any exemption for the grave-yard trust. 
Epitomizing the section more closely: All 
estates, other than those excepted, intended 
to take effect after the death of the grantor, 
passing from any person, are taxable. The 
act is not incongruous or difficult to under- 
stand. Those exempted from the tax are 
specified particularly. All others are sub- 
ject to it. Can these bequests be associ- 
ated with any of the privileged classes? 
A cardinal thought is ^' the taking effect 
after the death of the grantor." It can 
not be contended with any force that these 
estates, or bequests, were not to take effect 
after the death of the testatrix. Any other 
rational conclusion is precluded. 

Was there a** passing from any person" 
of anything? It was urged with much 
earnestness that there was not, that there 
was a setting apart by the testatrix of suma 
of money to continue forever as part of her 
estate. In support of this contention,. 
Hurst's Estate, 1 Lanoastbr Law Rb- 
viEW, 60, and Sock's Estate, 16 ISup. Ct.^ 
283, were offered. The opinion in the first 
case was delivered by our venerable Judge 
Livingston, in 1888, who said : ^^ We be- 
lieve a man in life may honestly and with- 
out being chargeable with an intent to de- 
fraud the Commonwealth or evade the col- 
lateral inheritance tax laws, place in trust 
by will or charge upon his real estate de- 
vised to collateral heirs a sum of money 
the interest of whi(^ shall be sufficient for 
and annually applied to the purpose of 
dressing, caring for, and keeping his own^ 
grave and his own burial lot in good 
order and condition, and that such sum, so- 
set apart or charged, is exempt from such 
tax." 

If this is the law only as to one's own 
grave and burial lot, it does not rule the 
question under consideration. By refer- 
ring to the two bequests, it will be seeoi 
that the testatrix contemplated more ; keep- 
ing in order and repair the cemetery lot of 
her father, the lot and the curbing sur- 
rounding the same where rests the remains 
of her grandparents and other relatives, 
the accumulation of an interest fund out of 
which to erect a new monument and to- 
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gether with part of the priDcipal, if Deeded 
under certun contingencies, to parchase 
other lots in another cemeterj. A very 
active trust. One, too, which the trustees 
of the Lancaster Cemetery refused to ac- 
cept. It does not appear that the Halde- 
man Grave Yard, in Gonoy township, was 
her burial lot. 

In Sock's Estate is found an obiter die- 
turn of the distinguished jurist, Penrose: 
"The amount which the will directs shall be 
held in trust for the preservation of the 
cemetery lot is in no sense a legacy — 
though the schedule of distribution treats 
it as such — and is not subject to an abate- 
ment nor liable to payment of collateral 
inheritance tax." The payment or non- 
payment of inheritance tax was not the 
question before the court. *^A calendar 
month" engaged the judge's attention in 
that case. We are inclined to the belief 
that the question would have been decided 
diierently. 

It was argued that ^^ An examination of 
the language of the Act of May 6, 1887, 
rerising and codifying the law on collateral 
inheritance tax, taxes all estates * passing 
from any person.' But that realty and 
personalty conveyed to trustees to be dis- 
posed of by them, according to the direc- 
tions contained in the grantor's will, are 
taxable only if disposed of to collaterals." 
Citing Tritt vs. Crotzer, 18 Pa. St., 451, 
and Wright's Appeal, 88 Pa. St., 507. 

For taxation, the language of the act 
takes in *^ all estates," saving and except- 
ing certain classes which embrace neither 
collaterals nor trusts for graves and grave- 
yards. Even bequests to lineal descend- 
ants not included in the exemption are sub- 
ject to the tax. Com. vs. Stump, 58 Pa. 
St., 182 ; Province's Estate, 4 Pa. Dist., 
491. 

The argument that there is no *^ pass- 
ing" of the estate, that it remains in the 
decedent or for her use is in conflict, not 
only with the physical conditions, but ako 
with settled legal principles. This line of 
reasoning carried to its extreme would lead 
to interminable complications. Death ef- 
fects a radical and inevitable separation. 
A.B surely as did the testatrix pass away 
from the substance of her bequests, did 



they pass from her. We think it is not 
possible to halt the passing of an estate at 
death and convert it into a perpetual trust 
for the use of the dead person and thereby 
escape the payment of the collateral in- 
heritance tax. 

It appears that the auditors were asked 
to exempt these bequests on the ground 
that they were charitable bequests and 
therefore not subject to the tax. Strod vs. 
Com., 52 Pa. St., 181 ; Orcutt's Appeal^ 
97 Pa. St., 179; and Finnen's Estate,. 
196 Pa. St., 72, the authorities relied 
upon by the auditors; dispose of this aspect 
of the question. It was held in those 
cases that collateral inheritance tax upon 
a charitable bequest is not a tax withia 
the meaning of the Constitution, and the 
Act of Assembly exempting from taxation 
purely public charities. In the last case,. 
Chief Justice Green, in delivering the 
opinion of the Court, said : ^^ There is no- 
kind of exception, qualification, condition 
or reservation as to what it is that is the 
subject of the tax. It is the whole of the- 
estate that passes. There is no exemption 
from the tax in favor of charities." And 
from our point of view there is no exemp- 
tion from the tax in favor of a charitv to- 
keep in order graves, repair and replace 
DM>numents, build coping, accumulate inter- 
est, buy lots, remove the dead, and have a- 
care for the resting-places of ancestors and 
kinsfolk in remote graveyards. Hereto- 
fore it seems to have been taken for 
granted that bequests of this character 
were not subject to collateral inheritance 
tax. The question has never been passed 
upon by the Supreme Court. An opinion 
from that tribunal will dispel the uncer- 
tainty. We think the auditors were right 
in their conclusion, and, therefore, dismiss 
the exception. 

The only other question now requiring 
our attention refers to the bequest of half 
of the residuary estate to the city of Lan- 
caster for a public park, to be known aa^ 
^* Long's Park." The testatrix gave as. 
follows: 

(^Concluded in next number.^ 
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OPINIONS IN LOCAL COURTS. 



The following opinions have been handed 
down by Judge Landis : 

March 21, 1903: 

Marietta Casting Co. vs. Hie8tand,Thuina 
et al. Perpetual injunction allowed. 

April4, 1903: 

Emma G. Zook vs. P. R. R. Co. and G. 
Sener & Son. Injunction made perpetual. 



0. C. ADJUDICATIONS. 



Adjudications have been filed by Judge 
Smith in the following decedents' estates, 
distributing the balances named : 

March 31,1903: 

Hugh Murphy, Columbia, $2,119.84. 

Martha Kauffman, City, $6,612.83. 

Martha A. Meek, West Lampeter, 
$1,266.79. 

Albert H. Eberly, Clay, $677.65. 

Matilda Scott, Little Britain, $244.69. 

Elam S. Hershey, Earl, $904.33. 

Sarah McChesney, Columbia, $216.96. 

Christian S. Frank, Warwick, $844.02. 

Augustus Westfall, Strasburg, $188.57. 

Jacob K. Brubaker, Manor, $57,985.09. 

Catharine Miller, City, $805.47. 

Clara V. Bachman, Strasburg Bor., 
$414.30. 

Eli Martin, EastEarl, $2,045.04. 

Elizabeth Landis, East Lampeter, 
$1,546.53. 

Sarah S. Heisey, Mt. Joy, $7,707.63. 

Jacob D. Eckman, Providence, $1,057.- 
73. 

Jacob Blank, Earl, $2,000. 

Rachel Hensel, Drumore, $40.46. 

Martha Charles, City, $600.59. 

Rolandes Ernst, East Hempfield, $563.- ! 
98. I 

Barbara R. Frey, City, $852.65. \ 

Benj. Z. Shreiner, City, $5,712.95. 

Samuel Royer, Ephrata township, 
$705.63. 

Daniel Bair, Providence, $711.99. 

Jacob Rohrer, Strasburg Bor., $32,- 
476.41. 

John McComb, Fulton, $696.34. 

David B. Hostetter, Lancaster town- 
ship, $8,477.31. 



John McComb, Fulton, $660.15. 

Johnson Miller, Lititz, $8,149.44. 

Jacob Dinner, Ea«t Hempfield, $689.86. 

Christian Ebersole, Upper Leacock, 
$2,785.03. 

John Seitz, East Hempfield, $62.10. 

Samuel Eshleman, Strasburg township, 
$29,394.17. 

Daniel Bair, Providence, $711.99. 

Jane R. Zeigler, City, $5,874.43. 

Jacob K. Brubaker, of Manor, $57,- 
935.09. 

Opinion : 

Mary E. Sterrett, of E. Drumore. Ad- 
judication refused. 

April 1, 1903. Opinion: 

John Strine, of Columbia. 

Adjudication : 

Henry E. Knodt, of City, $109.45; 
Annie E. Irwin, of Caernarvon, $1,068.01. 



When the Judge Shakes His Head. 

In an Iowa law court recently an at- 
torney was arguing with great earnestness 
and eloquence. In the midst of bis argu- 
ment he paused a moment says the Green 
Bag, and said : " I see your Honor shakes 
his head at that statement. I desire to re- 
affirm it, although your Honor dissents." 
" I have not intimated," replied the judge, 
** how I should construe the evidence or 
what my decision will be in the case, and 
your remark is uncalled for." "You 
shook your head." " That may be true," 
the Court replied. " There was a fly on 
my ear, and I reserved the right to re- 
move it in any manner I saw fit. Proceed 
with your argument." — Exchange. 

This reminds us of the story told in 
Phillips' Ourran : 

An Irish Judge shook his head as Mr. 
Curran was elaborating one of his points to 
the jury. " 1 see," said Mr. Curran, " I 
see, gentlemen, the motion of his lordship's 
head; common observers might imagine that 
it implied a difference of opinion, but they 
would be mistaken. It is merely acci- 
dental. Believe me, gentlemen, if you 
remain here many days, you will your- 
selves perceive that when his lordship 
shakes his head, there's nothing in it." 
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Lancaster Law Review. 



Vol. XX] MONDAY, APRIL 18^ 1908. TNo.se. 

Estate of Oatharine H. Long (Appeal of Long 
Park Oommisuon). 

WilU — Devise for citt/ park — To toJwm 

payable — Park commission — Board of 

city trusts. 

(^Continued from last number .) 

"Item. — I give and devise unt6 *the 

City of Lancaster ' all that plantifttion 

known as the Bomberger Farm, situated in 

Manheitn township, Lancaster county, on 

the Harrisburg turnpike, and containing 

about seventy acres, to have and to hold 

the same forever, for the purpose of a 

{ublic park, to be called * Long's Park.' 
dii^ct that the Mayor of the city of Litn- 
easter, the President of Select Council, the 
Pifeaident of Common Council, and my 
hiereinafter named executors and thefr sue* 
ceseors, shall constitute a commission, to 
be caHed ^ The Long Park Commission,' to 
Whooi I submit, for their fbrtnuktibn, all 
the details for the improvement and man- 
i^ement of said plantation, a^ well as the 
proper investment of sudi funds as they 
may receive out of my residuary estate 
(lis hereinafter provided) td make this 
public park what I desire it dhall be, a de- 
lightful place of reeort) for the people of 
this city, who so much need an oppoHmnitj 
16 dtijoy, with beautiful surroundings, the 
invigorating influence of country air. 

^^ All the rest, residue and remainder of 
my estate, real, personal and mixed, what- 
soever and wheresoever, of Whatever kind 
and quality the same may be (including 
Mie proceede of such of my furnitui^ as in 
ttie judginettt of the trustees of the ^ Henry 
G. Long Asylum ' may not be suitable for 
teid asylum, which I direct my executors 
k) sell and convert into money) and hot 
hereitibefore given and disponed of, after 
paying my debts, lagaeies and funeral ex- 
peuses^^ I give, devise ai^d bequeath as fol- 
lows : <the one-half theveof to the trustees 



of « The Henry G. Long AsJ^lum,' atid 
their successors, for the purposes and lid^^,. 
and under the cenditiohs and restriction^,, 
hereinbefore decl&red with reference 4o 
my bequest and devise to said propo^e^d 
institution* And the remaining one-h^f 
to the city of Lancaster, in trust, to Be 
securely invested, and the interest ahd in- 
come therefrom arising to be appropilafdd 
and used under the control of * The Loirfg 
Park Commission' for thb improvement 
and beautifying of the public park as here- 
inbefore directed," 

The well-considered opinions in Cameron 
et. al. vs. Hinnerdeer, 18 LANdASTER "LkW 
BfiviEW, 266, and Estate of Catharitio' 
Long, same, 269, substantially fortified by 
abundant authorities, disposed of the Oen-^ 
tral question here involved. The city of 
Lancaster and the Long Park Commission 
contended for the farm and the fund* 
Judge Landis ruled that both went to the 
city of Lancaster. *'We a^, thereforls, 
of opinion that the will of the testatrix 
vests the title of this tract of land in the 
city of Lancaster, and that the plaintiflb, 
having tiO title, cannot maintain thito ao- 
tiob." Cameron et al. vs. HinnerdeOt, 
supra. Again, in the Estate of Cath^ritto 
fl. Long, supra : *^ The manifest intention 
of the testatrix, therefore, and the coti- 
struction which would seem to me to render 
M parts of the win harmonious, arb that 
the city is the devisee and legatee of the 
land a^d of the principal fund iteelf, hold- 
ing, investing and caring for the corpus of 
the trust, paying over the income to tHe 
Long Park Commii^sion for disbursemenft, 
which commission has also imposed upOn it 
the formulation of ^ all the details for tiie 
improvement aAd management of said 
plantation.' The words used by the testa* 
trix, that the Long Park Commission is to* 
attend to the * proper investment of stlch 
funds as they may receive out of my 
residuary estate, as hereinafter provided,' 
means simply this, that they shall et- 
pend the income as from time to time 
received from the city who is the truste^^ 
*to make this public park what I desii^e 
it shall be, a delightful place of resOirt 
for the people of this city, who io- 
much need an opportunity to <enjoy^ 
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"With beautiful surroundings, the invigor- 
4iting influence of the country air.' This 
trust is, at all times, to be exercised sub- 
ject to the control of the Orphans' Court, 
and the city is liable, as any other trustee, 
to be removed from the trusteeship in case 
of dereliction of duty or abuse of the 
powers thus conferred npon it." Such 
^quests are entirely germane to muni- 
rcipal corporations, and the city of Lancas- 
ter is vested with ample authority to take 
/both the realty and personalty as trustee. 
The question of the limitations of cities as 
trustees was fully considered in the cases 
^ited. The famous Girard will was an in- 
, 49trument of munificence, not only as evi- 
denced in magnificent bequests, but also as 
the cause of opinions from the Supreme 
Court of the United States down, as to 
the validity of certain charitable trusts 
and the latitude of municipal trustees. 
The whole question before us has, there- 
fore, been decided and would be now, but 
that a new claimant was conceived and 
^iven birth by an Act of the General As- 
^embly, passed June 4, 1901, P. L., 429. 
'**For the establishment of boards of city 
trusts, in certain cities of this Common- 
.ifealth." 

*^ Section 1. Be it enacted, JLC, that 
, whenever any property or estate, whatso- 
ever, has been bequeathed or devised to 
3ny municipal corporation of this common- 
wealth in trust, for the purpose of estab- 
lishing a public park for the use and bene- 
fit of the citizens of such municipality, it 
shall be lawful for, and the judge or judges 
of the Court of Common Pleas of the 
county in which such municipal corpora- 
. tion is located, is or are, on petition of the 
Councils of said municipal corporation, 
hereby directed to appoint five persons as 
.directors of city trusts, all of whom shall 
(be citizens of such municipality, and none 
-of whom shall hold any office or employ- 
'«Qent thereunder, who shall exercise and 
.•discharge all the duties and powers of said 
oity, however acquired, concerning such 
property bequeathed, devised or appropri- 
ated to such charitable use, to the extent 
that the same has been,or hereafter may be, 
, by statute or otherwise, vested in or dele- 
, gated to the said city or the officers thereof." 



The other four sections of the act have 
reference to the directors' term of office, 
filling of vacancies, duties, powers, consti- 
tuting them officers of the city, and the 
application to the class of cities. 

^'The claimants before the auditors for 
the fund distributing were the ^ Long Park 
Commission ' and the ' Board of City 
Trusts.' " The city of Lancaster as such 
dropped out and was entirely satisfied that 
the new creation, believed to be a co- 
ordinate part, should take its place. In a 
strong and concise argument, following the 
cases referred to, the auditors decided that 
the Long Park Commission cannot take 
the corpus ; but yielding to a disposition 
to have this fund under the management 
of the newly-created body, awarded it to 
the Board of City Trusts. It was con- 
tended, both before the auditors and this 
Court by counsel for the Long Park Com- 
mission, that the act creating the Board of 
City Trusts was unconstitutional for the 
reasons : first, that it is class legislation ; 
second, that it was not passed untilJune 4, 
1901, after the will had been proved and 
the Long Park Commission organized, and 
third, that it impaired the obligation of a 
contract. These several questions were 
carefully considered by the auditors, 
clearly argued and properly decided. 

The assumption by counsel that the 
Long Park Commission is trustee of the 
half of the residuary estate bequeathed is 
in conflict with the report of the auditors 
and the opinions of the court, and is 
repugnant to the manifest intention of the 
testatrix. 

The auditors decided that the act was not 
unconstitutional for the reasons assigned. 
Unfortunately, however, it is unconstitu- 
tional for the reason that it violates Article 
8, Section 20, of the Constitution : " The 
General Assembly shall not delegate to 
any special commission, private corporation 
or association, any power to make, super- 
vise or interfere with any municipal im- 
provement, money, property or other 
effects, whether held in trust or otherwise, 
or to levy taxes, or perform any municipal 
functions whatever*" 

To annul legislation which may not only 
be unharmful, but even beneficial, but 
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which 18 subversive of the fnodamental law 
of the GommoDwealthy is a duty which the 
Court may not shirk. To recognize legis- 
lation passed even in response to the voice 
of the people, and to suppress a recognized 
evil, but which is in direct conflict with the 
Constitution, necessarily is a greater evil 
than that which is attempted to be abated 
by the unlawful measure. The Board of 
City Trusts is a special commission dele- 
gated to interfere with a municipal func- 
tion. Stripping the act of all disguise its 
constitutional nakedeess is exposed. What 
occasion was there for the act ? The city 
of Lancaster had and has ample power, 
without any additional help from the Legis- 
lature, to create a trust officer or board 
of city trusts. It was wholly unnecessary 
and improper for the Legislature to inter- 
fere. Why require councils to petition 
Court to appoint a board of directors for 
city trusts when the city conld legislate for 
itself through councils, the direct represen- 
tatives of the people, and pass an ordinance 
creating such officers, and thereby not 
take from the mayor. the power of veto. 
It fetters the executive. On petition of 
the councils, the Court is delegated to 
create a new municipal department in an 
arbitrary, short-cut way, which is pregnant 
with confusion. 

Assume that the act creates no special 
commission, only directs the Court on 
petition to do it. By indirection then it 
does that which it is unlawful to do directly. 
The argument to support such a position 
would not be ut^Iike this : The Constitutaon 
prohibits acts creating special commissions 
to interfere with municipal improvements 
or money ; but this act does not create a 
commission, it only gives the power to 
some other power to appoint one ; there- 
fore the act does not appoint, and therefore 
it is not unconstitutional. Such a position, 
of course, is not tenable. 

The Side- path Commissioners Act, passed 
11th April, 1899, P. L;, 86, is similar to 
the one under consideration. By it the 
Court ^^ shall " appoint side-path commis- 
sioners upon the petition of twenty-five 
resident free-holders who are also bicycle 
riders. The Supreme Court, in Porter vs. 
Shield, 200 Pa. St., 241^ declared the act 



to be unconstitutional. Justice Mitchell, 
in delivering tJie opinion, said: ^'It being 
thus part of the highway,, their construc- 
tion, maintenance and regulation are prop- 
erly parts of the municipal function of 
maintaining the public roads, 'which in 
townships is vested in supervisors. The 
transfer of any part of their powers and 
dutiesjn this regard to the side-path com- 
missioners is a transgression of the pro- 
hibition in Article 3, Section 20, of the 
Constitution against the delegation to a 
special commission of the ' power to make 
or interfere with any municipal improve- 
ment, . . . or to perform any municipal 
function whatever.' 

<' If the intent of the act, as contended, 
was not to create special commissions, but 
to provide for officers with powers not now 
possessed by townships, then the further 
objection arises that they are county 
officers, and as such cannot be appointed 
by the act, but must be elected at the gen- 
eral election. . . . The conclusion is un- 
avoidable, that if the commissioners are 
not to be regarded as a special commission, 
but as officers with new municipal powers 
and duties in regard to highways, then 
they are county officers, and the mode of 
their selection by appointment is pro- 
hibited by the constitution." 

Like the side-path commissioners, if the 
Board of City Trusts is not a special com- 
mission, but officers with other powers 
than are now provided for by the munici- 
pality, then they are also subject to the 
objection that they are city officers, and 
the mode of their selection by appointment 
is prohibited by the Constitution. 

The circumstance that the act was 
moulded after that creating the Board of 
City Trusts for Philadelphia, commonly 
known as the Girard College Act, passed 
80th June, 1869, P. L., 1276, that that 
act ran the gauntlet of judicial scrutiny 
and was declared to be constitutional, and 
has resulted in a most efficient body, has 
no weight. Under the Constitution of 
1888, the Legislature had authority to 
delegate such power to a special commis- 
sion, but it is peremptorily prohibited by 
the Constitution of 1874. There was a 
clamorous demand upon the members of 
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the constitQtioniil oonventioti to have in* 
oorporated into the fundametital law of th^ 
State a positiye prohibitioti of this elass 6t 
legislative creations. ^' If this act be sus- 
tained the satne sort of legislation can reg- 
ulate the affairs of the most insignificant 
borough in the GomnionweaUh, and we 
may expect a flood of the same vicious 
local laws which preceded the adoption of 
the Constitution of 1874." In response 
to the appeals of the people who were ban- 
Seated by special legislation, more thaii 
sixty prohibitory injunctions were em- 
bodied in a few sections of Article 8, as 
Justice Dean tells us in Perkins H al. v$. 
Philadelphia, 156 Pa. St., 554. This case 
excited much public interest. There had 
been a demand for the discharge of the 
Public Buildings Commissioners of Phila- 
delphia, and the Act of May 24, 1898, was 
passed. Notwithstanding a strong public 
Sentiment, the integrity of the Constitution 
was maintained, and the act fell. Others 
and the followiitg cases are in harmony 
with the position we have taken : Com. tx. 
fid. Dare tt al. vt. Smith et dl.^ 6 Dis. 
Bep.^ 850 ; Keelor vb. Westgate^ 10 Dis. 
Bep., 240; 

With the modification that the «^ remain- 
ing one-half*' of the residuary estate is 
awarded to the city of Lancaster instead 
of to the Board of City Trusts, the excep- 
tions to the auditor's report are dismissed^ 
and the report is confirmed. 

The Long Park Comttijision and the 
Board of City Trusts thereupon each ap- 
pealed, assigning for error the action of the 
Court below in awarding the fund to the 
city and not to each of their respective bodies. 

W. XT. nen%eU for Board of City Trusts. 

This bequest has been decided to have 
been to the oity direct. 

Cameron et al. t;s. Hinnerdeer^ 18 Law 
Rbyibw, 265. 

Estate of Catharine H. Long, deceased, 
18 Law Rbvibw, 269. 

The Act of June 4, 1901, is not uncon- 
stitutional, on the ground that it was (1) 
class legislation; (2) passed after the 
Park Commission was organized, or (8) 
that it impaired the obligation of a con* 
traot. See Auditor's Report {$uprd). 



It is not in violation of Art. 8, See. 29 
of the Constitution, because 

1. The General Assembly neither ere^ 
ates a special commission nor takes away 
from the municipal authorities the contrbl 
of their own afiairs. 

2. The duties entrusted to the Board of 
City Trusts are not the exercise of a 
** municipal function " within tii« tti^aninj^ 
of the constitutional provision. 

8. The cases on which the court rules 
are not applicable. 

E. M. Gilbert and 0. E. Montgomeryy 
for city of Lancaster. 

The principal of the legacy should be 
paid to the city and the income to the 
Long Park Commission. 

Cameron v%. Hinnerdeer, supra. 

XiOng's Estate, supra. 

The Board of City Trusts exercised i^ 
^^ municipal function,^' and the Act of 
June 4, 1901, is unconstitutional, because 
(1) it is local or special law, and (2) be- 
cause it delegates to a special commission 
a municipal function. 

Porter vs. Shields, &00 Pa., 241. 

The General Assembly cannot do indi- 
rectly even by a city ordinance what it 
cannot do directly. 

Porter vs. Shields, 200 Pa., 241. 

Perkins, et al., vs. Phila., 156 Pa., 564. 

Mellon vs. Pittsburg, 21 P. L. J., 125. 

</• W. Brown^ for Long Park Coon- 
mission. 

The will gives the principal as well se§ 
the interest to the Long Park CommisaioB 
for the purposes therein mentioned, and 
not to the city. 

The Act of June 4% 1901, is unoonetitib 
tional for the reasons above mentioned. 

A charitable bequest must be accepted^ 
if at all, on the conditions under whioh it 
is given. 

Gumbert's Appeal, 110 Pa., 496. 

Jones vs. Renshaw, 130 Pa., 820. 

The Legislature cannot direct a scheme 
different from that of the donor. 

Cary Library vs. Bliss, 151 Mass;, 864i 

Greenville vs. Mason, 58 N. H., 615. 

Fellows vs. Milner, 119 Mass.^ 541. 

Nor oan the Court. 

Baker ps. Smith, 18 Meto., 84. 
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November 8| 1902. Opinion by Mb. 

JuSirCB POTTBR. 

The last will of Catharine H. Lonf^ of 
Lancaster) Pennsylvania, contains the fol- 
lowing: '^Item. I give and devise nnto 
'the city of Lancaster' all that plantation 
known as the Bomberger farm, situated in 
Manbcim township, Lancaster county, on 
the Harrisburg turnpike, and containing 
about seventy acres, to have and to hold 
the same forever, for the purpose of a 

fublic park, to be called ^ Long's Park/ 
direct that the mayor of the city of Lan- 
caster, the president of select council, the 
president of common council, and my here- 
inafter named e^cecutors and their succes- 
sors, shall constitute k commission, to be 
called *The Long Park Commission,' to 
whom I 'submit, for their formulation, all 
the details of the improvement and man- 
agement of said plantation, as well as the 
proper investment of such funds as they 
may receive out of my residuaary estate 
(as hereinafter provided) to make this 
public park what I desire it shall be, a de- 
lightful place of resort for the people of 
this city, who so much need an opportunity 
to enjoy, with beautiful surroundings, the 
invigorating influenoe of country air." 

Turning to the residuary clause of the 
will, we find that after bequeathing one- 
half of the remainder of her estate to the 
Irostees of the ^* Henry G. Long Asylum," 
ahe bequeathed ^^ the remaining one-half to 
the city of Lancaster, in trust, to be se- 
ovrely invested, and the interest and in- 
come therefrom arising to be appropriated 
and used, under the control of the * Long 
Park Commission' for the improvement 
and beautifying of the public park as here- 
inbefore directed." 

It was clearly the intention of the testa- 
trix to give to the city of Lancaster a pub- 
lic park, and to provide for its improvcHient 
and maintenance as a delightful place of 
resort for the people. 

To carry out this purpose, she consti- 
tuted a oommission, composed of the mayor 
of the city, the presidents of both branches 
of council, and her executors. 

The commission thus created by the tes- 
tatrix was charged with the duty, (1) of 
fonnulattng all the details for the knprove- 



ment and management of said plantation ; 
(2) with ^^the proper investment of such 
funds as they may receive out of my re- 
siduary estate ; " and (8) with appropriatr 
ing and using the income of the fund, for 
the improvement and beautifying of the 
park. 

This made a complete scheme, consistent 
with the desire which was in the mind of 
the testatrix, to give to the people of Lan- 
caster a park, and to secure its care and 
maintenance through a commission of her 
own appointment. Certainly not the least 
important of the duties which she imposed 
upon the commission was the proper invest- 
ment of the fund, from which the income to 
maintain the park was to arise. 

It is argued that under the residuary 
clause the commission was only to receive 
the income, and not the corpus of the fund, 
and that this direction to the commission 
meant only, that they should expend the 
income from the fund, in beautifying the 
park. But in so doing they would be only 
performing a duty clearly imposed upon 
them by the testatrix, in addition to the 
duty of investment. To them was expressly 
committed the '^ proper investment of such 
funds as they may receive " out of the re* 
siduary estate. The income could not be in- 
vested, it was to be expended by the commis- 
sioners in maintaining the park. If they 
were to see to the proper investment of 
any fund, it must have been the corpus of 
the fund provided by the residuary estate, 
which was, in the language of the. latter 
clause of the will, to be securely investedi; 
and out of which was to arise the interest 
and income, which was to be appropriated 
and used by the commission in the improve- 
ment and beautifying of the public park. 

In so far as this portion of her will is 
concerned, we consider that the general 
intent of the testatrix is shown in the ap- 
pointment of a commission, and in chargiiq; 
them with the duty of investment. If it 
be necessary, therefore, to give effect to 
this general intent, we would follow the 
general rule of construction and disregard 
the particular intent, which is inconsistent 
therewith, which appears in the residuary 
clause in the words '^and the remaining 
one-half to the city of Lancaster." Just 
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what was meant b; this clause is not clear. 
If it be taken merely as a repetition of the 
fact that the city of Lancaster is the object 
of her beneficence in this regard, then it 
is not inconsistent with her previously- 
expressed intention of charging the com- 
mission with the duty of investment. 
But if it be read as making the munici- 
pal corporation itself the custodian of the 
fund, then it is not in accord with . her 
general intent, which clearly appears to 
provide a commission to formulate plans for 
the improvement of the park, and to see 
•to the proper investment of the fund pro- 
vided for its maintenance. The qualifying 
words following " to be securely in- 
vested" may, and to carry out the clearly 
expressed general intent of the testatrix, 
ought to be read as if immediately followed 
by " under the control of the Long Park 
Commission." So read the apparent in- 
consistency disappears, and the manifest 
intention of the testatrix will be carried 
out. To the city of Lancaster, that is to 
'the people of that city, she gave one-half 
of her residuary estate, by giving them 
the use and enjoyment of the interest and 
income thereof as appropriated and used 
under the control of the Long Park Com- 
mission in improving and managing Long's 
Park," the principal to be securely in- 
vested by the commission. 

We are convinced that one of the main 
purposes for which the testatrix created 
the commission was to secure by that 
means a properly qualified body to see to 
the proper investment of the fund, out of 
which was to arise the income necessary 
to maintain and care for the public park 
which she provided for the people of Lan- 
caster. This purpose must be upheld. 

The decree of the Orphans' Court is 
therefore reversed, and it is ordered that 
the remaining one-half of the residuary 
fund be awarded to the Long Park Com- 
mission. 



Estate of Catharine H. Long (Appeal of 
Board of City TrostB). 

Appeal by the Board of Directors of 
the City Trusts of Lancaster from decree 
of Orphans' Court of Lancaster County 
sustaining exceptions to auditor's report. 



November 11, 1902. Opinion by Mr. 
Justice Potter. 

' We have filed an opinion in the appeal 
of the Long Park Commission at No. 169, 
January Term, 1902, taken from this same 
decree. It is, therefore, unnecessary to 
discuss the questions raised by the assign- 
ments of error on this appeal, which is dis- 
missed at appellant's costs. 

Note. — See preceding and following case. 



$tt^eriar i^mrt 



Estate of Catharine H. Long (Appeal of 
Trustees of Lancaster Oemet^). 

Legacy for maintenance of cemetery lot 

— Collateral inheritance tax, 

A legacy in trust, the income to be devoted 
to oaring for the last resting-place of all the 
relatives of the testatrix, involving incidentally 
her own, is subject to collateral inheritance tax. 

Appeal of the trustees of the Lancaster 
Cemetery from the decree of the Orphans' 
Court of Lancaster County in the estate of 
Catharine H. Long. 

The auditors, John E, Malone and John 
A. Nauman^ reported inter alia as follows: 

*' One of the bequests in the above will 
is a bequest of $500 to The Lancaster 
Trust Company, in trust, to be invested 
and the income to be applied in keeping 
in good repair the tombs and graves of the 
ancestors of testatrix in the Haldeman 
Graveyard, in Conoy township, Lancaster 
county, Pa. This bequest, less the collat- 
eral inheritance tax of $25, viz., $475, 
was paid to the trustee. Counsel for the 
trustee asks that the $25, deducted to pay 
the collateral inheritance tax, should be 
paid to it, as the trust is a charitable one 
and not subject to the tax. This question 
was raised in the case of Finnen's Estate, 
196 Pa., 72. The Court in that case held 
that the collateral inheritance tax upon a 
charitable bequest is not a tax within the 
meaning of the Constitution and the Act 
of Assembly exempting from taxation 
purely public charities. The Court, in 
construing the Act of May 6, 1887, P. L,, 
79, which imposes the tax, said: ^^ There 
is no kind of exception, qualification, con- 
dition or reservation as to what it is that is 
the subject of the tax. It is the whole 
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^f the estale t&at passes. There is no ex- 
emption from the tax in favor of charities. 
That which the legatee gets and keeps is 
the aggregate sum bequeathed, less the 
amount of the tax. The tax must be re- 
tained by the person who has the dece- 
dent's property in charge. It is, therefore, 
not a tax upon property or money be- 
queathed, but a diminution of the amount 
that otherwise would pass under the' will or 
other conveyance, and hence that which 
the legatee really receives cannot be taxed 
at all. It is that which is left after the tax 
has been taken ofif. It is only imposed 
once, and that is before the legacy has 
reached the legatee, and before it has 
become his property. . . . Being held 
for charitable purposes, it would come 
within the description of property exempted 
from taxation for that reason. But it is 
quite clear that it cannot have the benefit 
of that privilege while it is in a state of 
transition and before it has become ulti- 
mately vested in the possession of the 
owner." To the same effect are the cases : 
Strode vs. Commonwealth, 52 Pa., 181, 
and Orcutt's Appeal, 97 Pa., 179. Under 
the above authorities your auditors are 
impelled to hold that the executors were 
right in retaining the $25 from the above 
bluest, and that the trust company was 
entitled to receive but the sum of $475. 
Yoor auditors further hold that all the 
charitable bequests made under this will 
are subject to collateral inheritance tax." 

[$8,800 was awarded to the trustees of 
the cemetery and $200 collateral inher- 
itance tax to the Register.] 

Exceptions were filed to this finding of 
the auditors, which were dismissed, and 
the report confirmed absolutely by Smith, 
J., in an opinion filed May 8, 1902. (See 
preceding ease.) 

The appellants then took their appeal, 
usigning for error this action of the Court. 

W. U. Hensel and W. 0. Rehm, for 
appellant. 

Money directed to be held in trust for 
the preservation of a cemetery lot is not a 
legacy and not liable to collateral inheri- 
tance tax. 

Sock's Estate, 15 Superior, 281. 

Hurst's Estate, 1 Law BlViBW, 60. 



This view is likewise supported by 
analogy. 

The act of May 14, 1874, P. L., 158, 
exempted from taxation public property 
used for burial purposes. 

The Act of May 14, 1874, P. L., 165, 
permitted cemeteries to hold property in 
trust and apply the same, or the income 
thereof, for the embellishment of the ceme- 
tery, or for the erection, repair, preserva- 
tion or renewal of any tomb, monument or 
gravestone, etc. 

What is called a " collateral inheritance 
tax " is a bonus extracted from the collat- 
eral kindred and others as the condition on 
which they may be admitted to take the 
estate left by a deceased relative or testator. 

Strode v$. Commonwealth, 52 Pa., 182. 

In Orcutt's Appeal, 97 Pa., 179, it was 
held that the tax does not attach to the 
property of which deceased dies possessed. 
It is imposed only on what remains for 
distribution after expenses, debts, claims, 
charges, etc., are provided for. 

See Finnen's Estate, 196 Pa., 76. 

Bealty and personalty conveyed to trus- 
tees to be disposed of by them, according 
to the directions contained in the grantor's 
will, are taxable if disposed of to collaterals. 

Tritt V8. Crotzer, 18 Pa., 451. 

Wright's Appeal, 88 Pa., 507. 

In Graves' Estate, adjudicated in the 
Orphans' Court of Philadelphia, but not 
yet reported, $12,000 was bequeathed for 
a monument for decedent and his wife, and 
$8,000 in trust to keep it in repair, and 
neither bequest was held subject to the 
collateral inheritance tax. 

While a charitable bequest is with doubt- 
ful propriety taxed by the State, a ceme- 
tery is not a charity, and a bequest for 
maintenance of a cemetery lot is in the 
nature of " funeral expenses." 

J. W, Brown y for appellee. 

Very much more is embraced in the 
Long bequest than the mere maintenance 
of the family burial ground and the monu- 
ment of testatrix. 

In Socks and Hurst's estates, the be- 
quests are made merely to keep in order 
the testator's burial lot. 

Such a passing from the decedent's es- 
tate as was contemplated by the Act of 
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AflseiDbly took plaoe when the tr usieee of 
the cemetery became entitled to the fund. 
The trust did not chance the situation, as 
the Act of 1887 specifiouly mentions trusts. 

March 12, 1908. Opinion by W. D. 

P6KTBR, J. 

The Court below held liable to the col- 
lateral inheritance tax, iaoposed by the Act 
of May 6, 1887, P. L., 79, a legacy in the 
sum of $4,000, bequeathed to the trustees 
of the Lancaster Cemetery, in trust, to be 
safely invested, the interest thereof, or so 
much as might be needed, to be applied in 
keeping the cemetery lot of testatrix's 
father in the Lancaster Cemetery in good 
order and repair, and to Ae repair of the 
monument or monuments now or hereafter 
erected in said lot and the curbing sur- 
rounding the same, and, also, to keep in 
repair and good order the lot in said ceme- 
tery and the curbing surrounding the same 
where the remains of testatrix's grandpar- 
ents and other relations were buried, as 
well as the tombs of said relations upon 
said lot erected. The will further directed 
as to this trust fund that the interest not 
necessarily required for the purposes al- 
ready specified, should be allowed to ac- 
cumulate in the hands of said trustees, 
until the monument over her father's re- 
mains, which then showed signs of dilapi- 
dation, should become incapable of being 
put in good repair, when said accumulation 
should be applied to the re[Jacing of said 
monument with a granite structure of simi- 
lar size and design ; and in case the Lan- 
caster Cemetery should be removed from 
the city or be cut through by the opening 
of streets, then said accumulation of inter- 
est b to be applied to the purchase of lots 
in some other cemetery and the removal 
thereto of the remains of the testatrix and 
her relatives buried in the said lots of her 
father and grandfather, with the monuments 
thereon erected and the curbing around the 
same. Under the provisions of the act of 
1887, all bequests are subject to the tax, 
unless they fall within some of the classes 
by the statute explicitly exempted. A 
bequest to a charitable use is not so ex- 
empted, and the tax must be deducted from 
tto fond. Stod vs. Commonwealth, 52 



Pa., 181 ; Orcutt't Appeal^ 97 Pa., 179; 
Finneo's Estate, 196 Pa.^ 72. 7he afpei- 
lants contend idutt this bequest is to be 
considered as in the nature of funeral ex- 
penses of the testatrix, for the reason thtt 
the interest of the fund was to provide for 
the care of her last resting place. This 
oontention lacks the support of the prati- 
sions of the will. True it is that in other 
clauses of the will the testatrix did dired 
that her body should be buried beside the 
grave of her father, and fliat her fonenl 
should be conduoted in a manner corre- 
sponding with her estate and station in Kfe, 
and directed her executors to erect over 
her remains a monument of a style and 
siie to correspond with that erected by her 
over her father's grave. These provisions, 
with regard to her burial and the erectioD 
of a monument over her gi^vo, were to be 
oarried into effect by her executors, and 
the expenditure involved bad to be borne 
by her general estate, not by the tniet 
fund in question. The interest of the tniet 
fund is to be devoted to the care of two 
separate and distinct ee«etery lots, the 
repair of the various monomtots iti said 
lots, the eonstnietioD of a new monomeDt 
to her father when the present one has 
passed beyond the condition for repair, and 
under certain eontingeneies for the por- 
cbtae of new lots in another cemetery and 
the removal of the remains of the testatrix 
and all her relatives with the Several noih 
oments. The lot in which the remains sf 
the grandparents of testatrix were buried 
was entirely separate from that in whieh 
was the grave of her fkther, beside whioh 
the remains of the testatrix are to rest 
The manifest intention of the testatrix was 
to provide a fend, tlie income of whieh 
should be devoted to oiaring for the last 
resting place of all her relatives; thai this 
involved caring for her own gra^e was a 
mere incident of the general purpose. 
Whether a fund set apart by a testator to 
provide a perpetual revenue to be devoted 
to caring for and repairing his own tomb is 
subject to the tax imposed by the statute is a 
question which can be decided when it arises. 
This case does not present that question. 

The decree is affirmed. 

NoTS.^See preoetling two cases. 
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The Oongregation Shaarai Shomajrim vs. 8. 
B. Moss, Aroellant. 

Ctrajit of land for burial purposes — In- 
corporation of cestui que trust — Cor- 
poration as trustee for individual 
menihers. 

In 1747 a p!ece of gi-oand was conveyed for a 
consideration to two trustees " forever in trust 
for the Society of Jews settled in and about 
Lancaster to have and to hold the same as a 
burying ground." The Society of Jews, at that 
time unincorporated, was incorporated in 1856 
under the name of Shaai'ai Shomayim. This 
corporation and the Society of Jews before it 
always exercised exclusive control of the burial 
ground until the present time, although no 
trustees were ever formally appointed to suc- 
ceed the original trustees. 

Held^ That said corporation had power to 

grant exclusive burial rights in said tract to in- 
ividuals under its rule» and regulations. 

Appeal of defendant from the judgment 
of the Court of Common Pleas of Lancas- 
ter County for plaintiff on a case stated. 

The opinion of the Court below was as 
follows : 

August 16, 1902. Opinion by Lan- 
DI89J. 

By the terms of the case stated, it is 
agreed that, on February 8, 1747, Thomas 
Gookson and wife conveyed, in considera- 
tion of six pounds current money of the 
province of Pennsylvania, to Isaac Nunez 
Ricus and Joseph Simons, their heirs and 
assigns, a certain piece of ground, situated in 
Lancaster township, containing half an acre, 
^' forever in trust for the Society of Jews 
settled in and about Lancaster, to have and 
to hold the same as a burying-ground." 
Previous to that time religious services 
were held by the Society of Jews in Lan- 
caster in the house of Joseph Simons, and 
thereafter, up to 1866, such services were 
held at various places, but no incorporated 
•congregation existed. About 1864 the 



Society took the name of Congregation 
Shaarai Shomayim, and on November 18, 
1866, was incorporated under that name* 
There was then no other society or con- 
gregation in and around Lancaster. The 
said Society of Jews, prior and subsequent 
to its said incorporation, took and had 
entire management and control, and exer- 
cised exclusive ownership and possession 
over the said burial-ground, and also made 
by-laws in reference to its use and man- 
agement, and it fenced and enclosed the 
same, and expended large sums of money 
in its care and maintenance. It has sold 
lots and graves therein for the purpose of 
raising the necessary funds to carry out 
these objects. 

Isaac Nunez Ricus died on a date un- 
known, and Joseph Simons died on Janu- 
ary 24, 1804. The latter left a will. 
None of the heirs of either of them ever 
acted as trustees under said deed, nor were 
any trustees appointed by the court. No 
claim was ever made by them to said 
burial-ground, nor is it known that any 
of them are now living. 

On January 4, 1902, the Congregation 
Shaarai Shomayim agreed to sell to the 
defendant the exclusive use, occupation 
and possession of Lot No. 26 in the gen- 
eral plan of said cemetery, in fee, for 
burial purposes only, subject to the by- 
laws and regulations above referred to. 
On March 6, 1902, it tendered a deed to 
him for the same. He, however, refuses 
to accept and pay for it, on the ground 
that the congregation cannot pass such 
title to him, and whether it can or cannot 
is the question now before the Court. 

The conveyance in this case was to 
Isaac Nunez Ricus and Joseph Simons, 
their heirs and assigns forever, in trust for 
the Society of Jews settled in and about 
Lancaster, to have and use as a burying- 
ground. The consideration named in the 
deed was a money consideration, and the 
presumption is that the lot was sold and 
conveyed for its full value. There was 
no condition imposed upon the grant and 
no clause of forfeiture. It was a mere 
trust for a particular thing. It has been 
established that a charity must be accepted 
on the terms on which it is given or relin- 
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quished ; that it cannot be altered by any 
new agreement between the donor and the 
donee, or converted to any other purpose. 
2 Story's Equity Jurisprudence, Sec. 1175. 
But that doctrine must be applied to gifts, 
not to purchases ; to matters in which the 
public are interested, not to private rights, 
or to cases in which the rights of others 
have grown up under the agreement. 
Brendle vs. Reformed Congregation, 33 
Pa., 415. In Sellers Church's Petition, 
139 Pa., 61, where land was granted unto 
certain trustees ** to have and to hold the 
same unto them, the said trustees, and 
their successors in oflSce, forever, in trust, 
that they shall erect and build, or cause to 
be erected and built, a house or place of 
worship for the use of the members of the 
Methodist Episcopal Church in the United 
States of America, according to the rules 
and discipline which from time to time 
may be agreed upon and adopted by the 
ministers and preachers of the said church 
at their General Conference in the United 
States of America, and in further trust 
and confidence that they shall, at all times, 
forever hereafter, permit such ministers 
and preachers belonging to the said church 
as shall from time to time be duly author- 
ized by the general conferences of the 
ministers and preachers of the said Metho- 
dist Episcopal Church, or by the annual 
conferences authorized by the said general 
conference, to preach and expound God's 
Holy Word therein," it was said. Green, 
J., delivering the opinion of the court: 
*• In the present case, it is perfectly clear 
that there was no condition, no restraint 
upon alienation, and no clause of forfeiture 
for any cause. If there was any derelic- 
tion on the part of the trustees, the remedy 
would be by a proceeding to compel them 
to perform the trust ; but here there is no 
room for any such allegation, as the very 
object of the proposed sale is to carry out 
the provisions of the trust in such a manner 
as to effectually accommodate the bene- 
ficiaries of the trust." It was, therefore, 
decided that a decree of sale preserving 
the proceeds for use according to the pro- 
visions of the deed of trust was without 
valid objection. It was said by Mr. Chief 
Justice Btgelow, in Packard, et al,y vs. 



Ames, et ah, 16 Gray, 327: " We know 
o( no authority by which a grant declared 
to be for a special purpose, without other 
words, can be held to be a condition. On 
the contrary, it has always been held that 
such a grant does not convey a conditional 
estate, unless coupled with a clause for the 
payment of money, or the doing of some 
act by the grantee on which the j»rant is 
clearly uTade to depend." To make the 
estate conditional, the words must clearly 
show such intent: Cook vs. Trimble, & 
Watts, 15; Methodist Church of Columbia 
vs. Old Columbia Public Ground Co., 103 
Pa., 608. And in Wilkesbarre vs. Wyom- 
ing Society, 134 Pa., 616, it was decided 
that the mere statement in an Act of 
Assembly that the lot which was the sub-^ 
ject of dispute was to be conveyed for the 
erection of a hall for the Wyoming Histor* 
ical and Geological Society, imposed no 
condition upon the title directed to be 
conveyed. 

The property transferred to the trustees 
has been used for the purposes set forth in 
the deed for many years by the society 
which has since become a corporation under 
the corporate title used in this suit by the 
plaintiff. There is no doubt but that per- 
sons interested had the right, as they seem 
to have done, for themselves and others, to 
become thus incorporated, in order to 
better preserve the use, and, in such case, 
the corporation becomes a trustee, with 
power to administer the trust for the 
benefit of all. lu' Brendle vs. Germaa 
Reformed Congregation, 33 Pa., 416, it 
was said that, alter a long user of property 
by a corporation, the law will presume the 
trustees transferred to it the legal title : 7 
Paige, 77; and Pearson, P. J., added: 
'* Without any formal transfer, by the 
trustees, we are inclined to believe that 
the le<;al title would vest in the corporation 
immediately on its creation, and in Penn- 
sylvania it is considered of little moment, 
the law in all cases looking rather to the 
use than the mere legal estate. We are 
not wont to consider who holds the deed, 
but for whom it is held, and treat the 
cestui que trust as the party in interest. 
We are satisfied that the congregation, in 
its corporate capacity, held the entire title^ 
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le^I and equitable." . But, in the absence 
of a charter of incorporation, it is very 
clear that the individuals composing the 
congregation would, as natural persons, be 
competent to convey their property ; or, if 
there be trustees in whom it is vested, they 
and the individuals constituting the congre- 
gation could convey. Burton's Appeal, 
57 Pa., 218. In Brown vs. Lutheran 
Church, 23 Pa., 495, where the deed was 
made to trustees in ^* trust to and for the 
use of building or erecting a school house 
and a German Lutheran Church on the 
same and a burying ground," it was held 
that, although the trustees might assign 
the trust by force of the virtue of the 
terms used in the conveyance, they could 
not create a new use, or convey the estate 
for purposes inconsistent with those for 
which it was held ; but that it was compe- 
tent fi r the eestui que trust to ratify and 
confirm the act of the trustees, and, having 
done so, they, with the grantors, might 
enjoy the premises as tenants in common. 
In Appeal of Gumbert, 110 Pa., 496, 
where the deed was made to the Presby- 
terian and Lutheran Societies, to have and 
to hold said pieces of land for the only 
use and purpose of a church and church- 
yard and burying place, etc., it was held 
that, where such societies have been dis- 
solved, and the church has been abandoned, 
the place can still be used as a burial 
ground by those who have relatives buried 
there, and that such parties have sufficient 
interest in the trust to clothe them with 
the right to see that the same Is preserved. 
It would, therefore, appear, under all 
the authorities, that the Congregation 
Shaarai Shomayim, as the successor of the 
original Society of Jews, in the City of 
Lancaster, has a full right to control the 
burial ground conveyed, as we have above 
stated, to Isaac Nunez Kicus and Joseph 
Simons, as trustees, and that, therefore, it, 
by its congregation, could make such regu- 
lations, not inconsistent with the terms of 
the trust, but for its betterment, as might, 
from time to time, seem right and proper. 
It, is very apparent that a time must come 
when persona can no longer be buried in 
this plot, and it would seem to be neces- 
sary, for the convenienoe of the various 



families of this congregation, that it be 
divided in such a manner that they may 
rest in peace together. If the plot cannot 
be regulated, there will be every element 
for continuous strife. No two can have 
the same location, and each would have an 
equal right. It would, therefore, seem, 
upon every ground, that there should be 
rules and regulations governing the ad- 
ministration of the cemetery, and that, as 
long as there is unoccupied ground, the 
congregation should have the right to con* 
trol its disposal for the betterment of all, 
that right to be strictly exercised in the 
fulfillment of the purposes of the trust. 

We, therefore, are of opinion that the 
plaintiff has the authority to grant to the 
defendant a perpetual right to occupy, with 
his family and such others as he may 
desire to bury therein, the lot of ground 
mentioned in the case stated, under the 
rules and regulations of the plaintiff, and, 
because of this, judgment is now entered 
in favor of the plaintiff and against the 
defendant for the sum of $50.00. 

Judgment for plaintiff. 

The defendant thereupon took this ap- 
peal assigning for error this action of the 
court. 

Coyle i^ Keller^ for appellants. 

The original deed having conveyed the 
property in trust for the Jews in and 
about Lancaster, will that clause justify 
a corporation formed a hundred years 
later, and comprising all the Jews then in 
and about Lancaster, asserting such abso- 
lute ownership and control of the property 
as to shut out from burial therein Jews 
who subsequently came to Lancaster, ex- 
cept upon such terms and conditions as it 
may choose to prescribe ? 

While the language of the Court below 
in Brendle vs. The German Reformed 
Congregation, 33 Pa., 415 (page 416), 
referred to by Judge Landis in his opinion 
on page 17, would seem to hold that the 
Congregation Shaarai Shomayim has such 
authority and ownership, we would re- 
spectfully call the Court's attention to the 
fact that the clause so referred to was not 
necessary for the decision of the case and 



Digitized by 



Google 



180 



LANCASTER LAW REVIEW. 



was not speoially commented upon by the 
Snpreme Court. 

In that case both parties held that the 
congregation owned the ground ; the ques- 
tion for decision was whether it had such 
absolute title that it could sell the land, or 
was it restricted in its use to the purposes 
of religious worship and as a place for burial. 

Gumbert's Appeal, 110 Pa., 496, relied 
on by the Court below, seems to also be of 
support to the opposite view, for it holds 
that in such grants others may have rights 
to church and burial lands besides the per- 
sons who in the beginning exercised con- 
trol over the same. 

The forty years' possession cannot give 
the plaintiflf ownership, for the plaintiff 
admits the trust. 

Plaintiff cannot sell exclusive use to 
burial ground unless its appointment as 
trustee is presumed from lapse of time. 

Oeisenberger ^ Rosenthal j for ap- 
pellee. 

In Brown vs. Lutheran Church, 23 Pa., 
495, it is said : " Trustees of real estate 
for religious purposes, holding in trust for 
erecting a school house and a church 
thereon, and for a burying ground, could 
not create a new use or convey the estate 
for purposes inconsistent with those for 
which they held it. 

A grant to the members of an unincor- 
porated religious society where the pur- 
pose is to promote the charity for which 
the society was organized, is, in Pennsyl- 
vania, a grant to the society irself," 

Brendle et al, vs. The German Re- 
formed Congregation et al.y 88 Pa., 424. 

Fernstler vs. Seibert, 114 Pa., 203. 

"After a long user of property by a 
corporation the law will presume that the 
trustees have transferred to it the legal 
title. Brendle et al. vs. The German Re- 
formed Congregation et al.^ 83 Pa., 416. 

The plaintiff congregation as trustees in 
fact, who maintained exclusive control and 
possession of the said cemetery for forty 
years as an incorporated religious society 
and as acting trustees of the same through 
their appointed officers, has sufficient title 
to make the conveyance as per the agree- 
ment with the defendant. 



March 12, 1908. Opinion by W. D. 

POKTBR, J. 

The cemetery lot in question was part 
of a tract of land which was, by deed dated 
February 8, 1747, conveyed by Thomas 
Cookson and wife to Isaac Nones Rious 
and Joseph Simons, their heirs and assigns, 
" forever in trust for the Society of Jews, 
settled in and about Lancaster, to have and 
to use the same as a burying ground." 
The consideration mentioned in the deed 
was the sum of six pounds, and the pre- 
sumption is that the land was sold and con- 
veyed for its full value. The estate 
which passed under this grant was a fee 
simple, not a base fee, subject to a con- 
dition, and the heirs of the grantor have 
no interest direct or remote in the 
property ; Griffitts vs. Cope, 17 Pa., 96 ; 
Barr vs. Weld, 24 Pa., 84 ; First M. E. 
Church of Columbia vs. Old Columbia 
Public Ground Company, 108 Pa., 608 ; 
Jones vs. Renshaw, 180 Pa., 827 ; Smith's 
Estate, 181 Pa., 109; Funck's Estate, 16 
Pa. Superior Ct., 434. The limitation 
'Mn trust to have and use as a burying 
ground" was not a qualification of the 
estate granted, but of the uses to which, in 
the hands of the cestui que trusty the land 
might be applied. The beneficial interest 
passing under this grant did not vest in all 
members of the Hebrew race, without re- 
gard to their place of domicile, nor did it 
vest in the individual members of that race 
who resided about Lancaster. The cestui 
que trust was designated as ^^ the Society 
of Jews, settled in and about Lancaster.'' 
This clearly indicates a religions society, 
organized for the purposes of their faith, 
and, if such a society existed, the title 
vested in the association and not in its indi* 
vidual members. The terms of the cas^ 
stated preclude the possibility of there 
having been any latent ambiguity as to 
the identity of the cestui que trust. 
There was at the date of this grant a 
society of Jews in Lancaster, which theri 
held religious services in the house of 
Joseph Simons, one of the trustees named 
in the deed, and which regularly continued 
its organisation, worshiping in variooa 
places, until 1856, when it became duly 
incorporated, under the name of the plain* 
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tiff congregation. The land in question 
bad been, prior to 1856, in the exclusive 
possession, management and control of the 
society mentioned, and since that date the 
incorporated congregation has exercised 
all the functions of exclusive ownership, 
and expended large sums of money in care 
and maintenance of the cemetery. There 
can be no doubt as to the identity of the 
beneficiary, and it is equally clear that 
this incorporated congregation has suc- 
ceeded to all the rights possessed by the 
original, unincorporated religious society. 
At the time of the grant religious societies 
were, by the Act of 1731, authorized to 
bold land for purposes of a burial ground, 
and therefore the conveyance to the 
trustees constituted an executed legal 
estate in the congregation itself. The use 
of the medium of trustees was a matter of 
form, and did not make this a case of a 
charitable use. ^* Such trustees seldom, if 
ever, convey to successors ; but the title in 
their name is treated as the title of the 
congregation, to be used by the congrega- 
tion at their discretion, but for such purposes 
as the law allows;" Brendel vs. The Oer- 
man Reformed Congregation, 38 Pa., 415 ; 
Chambers vs. Galhoune, 18 Pa., 13. The 
society could legitimately hold this land 
*' as a burying ground," and the efficacy 
of the limitation upon the use embodied in 
the deed amounted to nothing, except to 
show that the land was held for a purpose 
for which the congregation was by law 
permitted to hold ; GriflBtts vs. Cope, 
supra; Kerlin vs. Campbell, 15 Pa., 500; 
Femstler vs. Siebert, 114 Pa., 196; 
Appeal of Gumbert, 110 Pa., 496. The 
title to the land having become vested in 
the corporation, that body was vested with 
a discretion as to the manner of carrying 
into execution the purpose for which the 
land was held. No individual member of 
the congregation acquired a right to be 
buried in that ground save under such 
regulations as the congregation might 
reasonably impose ; Creig vs. First Pres< 
byterian Church, 88 Pa., 42. The con- 
gregation had the power to impose such 
charges for burial rights as would insure 
the maintenance of the cemetery in proper 
eondiuon, and to make such regulations, 



with regard to burial rights and family 
allotments, as would tend to prevent un- 
seemly contention. When such regula- 
tions were adopted by the congregation, 
the rights of all being made dependent 
upon the same conditions, all the members 
of the congregation were bound by them. 
The agreement between the defendant and 
the representatives of the plaintiff, and the 
deed tendered in accordance with the pro- 
visions thereof, did not constitute a diver- 
sion of the trust property nor even a 
conversion of the particular land to other 
uses. The agreement and deed to the 
defendant were made under the authority 
of the by-laws of the congregation. The 
deed to the defendant, while all that he 
has a right under his agreement to demand, 
conveys nothing more than an exclusive 
license to bury his dead in that particular 
lot. That license is to be exercised 
" under and subject to the provisions of 
the charter of incorporation of the congre- 
gation Shaarai Shomayim, and of the by- 
laws, rules and regulations under the same, 
as they now exist and may be hereafter 
enacted and created." This use of the 
land is within the limitation fixed by the 
deed under which the society originally 
took title. We are of opinion that this 
congregation has the exclusive right to 
control this land for the purposes of 
burial. They had the power to enter into 
the contract with this defendant upon 
which this action is based, and the deed 
which they have tendered would vest in 
him all that he has a right to demand 
under his agreement. 
The judgment is affirmed. 



Common ghns^Inw. 



C. P. OP LANCASTER COUNTY. 
Stoner tb. Erisman. 

Slander — Amendment — Limitation^. 

In an action for slander, the plaintiflf will not 
be allowed to amend his statement, more than a 
year after the alleged slander, by adding alleged 
slanderous words, actionable per «e, in addition 
to the words alleged in the affidavit and state- 
ment which were not actionable per $e. 
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December Term, 1901. No. 80. 

Rule to amend statement. 

(7. E. Montgomery^ for rule. 

January 17, 1903. Opinion by Lan- 
Dis, J. 

Th/e present action of slander was 
brought December 6, 1901. The aflBdavit 
which supports it char^i^ed tbat^ on or 
about January 15, 1901, the defendant 
spoke of and concerning the plaintiff certain 
false, scandalous and malicious words, 
namely : ^^ Speaking of said husband, 
C. H. Stoner, who was present: * He (her 
said husbamd, C. H. Stoner) goes to Man- 
heim and whores with other women ; ' and 
speaking of her, the plaintiff: * What is 
your wife ? She is nothing but a damned 
bitch.' C. II. Stoner, said hushand, said : 
^She is as good as any of your women.' 
Defendant said : 'No, she is not.' " The 
plaintiff's statement follows and is a 
specific reiteration of the same words, and 
the present application, which was made 
October 24, 1902, is to amend it by strik- 
ing out the word " a " before the words 
*' damned bitch," and by adding, before 
the words " damned bitch," the words *' a 
whore and," and thus making tlie defama- 
tory words spoken read : " ' You (mean- 
ing the said C. II. Stoner) go to Manheim 
and whore with other women ;' and speak- 
ing of the said plaintiff: ' What is your 
wife ? She is nothing but a whore and 
damned bitch.' " The objection made to 
the amendment is, that it is now too late 
to insert other words not contained in 
either the affidavit or statement, more than 
one year having elapsed from the time 
when they were alleged to have been 
spoken. 

It is provided, by the Act of March 27, 
1713, Section 1, 1 Smith's Laws, 76, that 
actions upon the case for ^ords shall be 
commenced and sued within " one year 
next after the words spoken, and not 
after," and it is contended that, as the 
plaintiff could not now bring an action for 
the words which she wishes to insert in 
the statement, the statutory period of limi- 
tations having passed, she ought not to be 
permitted to accomplish the same object by 
amendment. 



Courts are disposed to be liberal in the 
allowance of amendments, either as to 
parties or to pleadings. This is, however^ 
never done when the opposite party is 
thereby deprived of some substantial 
right, for a new cause of action cannot be 
introduced, or new parties brought in, or a 
new subject matter pret>ented, or a fatal 
and material defect in the pleadings be 
corrected, after the statute of limitations 
has become a bar. First National Bank 
vs. Shoemaker, 117 Pa., 94; Fairchil.i vs. 
Dunbar Furnace Co., 128 Pa., 485. If 
an amendment tends only to advance the 
interests of justice, and the object is notte 
forsake the original eause of action, but to 
effect a recovery on the merits which 
would not otherwise be reached, it should 
be allowed. It has also been held that^ 
when the sole objection to a proposed 
amendment is, that it will deprive the 
opposite party of a defense under the 
statute of limitations, it is the proper prac- 
tice to allow the amendment and leave the 
party to a prayer for instructions as to its 
effect upon his rights under the statute 
when the evidence is closed. A number 
of the cases upon this subject have been 
collated by us in Norbeck vs. Independent 
Telephone Company, 11 Dist. Rep., 768 
(19 Law Review, 245). Where an 
amendment has been allowed, and the de- 
fendant has pleaded the statute, and it 
appears from the plaintiff's evidence that 
the amendment was virtually the substitu- 
tion of a new cause of action which had 
been barred by the statute, after the 
beginning of the original suit, but before 
the amendment, a non-suit can be properly 
entered. Tynill vs. Lamb, 96 Pa., 464. 

In Proper vs. Luce, 3 P. & W., b5, ife 
was held that, in an action of slander, 
where the words spoken are so defectively 
set out as not to be actionable, the decla* 
ration may be amended by setting out a 
good cause of action, provided the words 
substituted import a charge generically the 
same : but the foundation of the complaint 
laid in the declaration must be adhered to, 
the mode of stating it only being varied by 
the amendment. Clymer vs. Thomas, 7 
S. & R., 178 ; Cox vs. Tilghman, 1 Wh., 
282. The test is, whether the amendment 
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introduces a new cause of action. Steffj 
v$. Carpenter, 37 Pa., 41; Wilhelm's 
Appeal, 79 Pa., 120 ; Knapp vs. Hartung, 
73 Pa., 290. It is error, thererore, to 
allow the plaintiff to add a new count for 
another slander after the right of action 
upon it has been barred by the statute of 
limitations. Smith v^. Smith, 45 Pa., 
408 ; Trego vs. Lewis, 58 Pa., 468 ; Kaul 
vs. Lawrence, 78 Pa., 410; Leeds vs. 
Lockwood, 84 Pa., 70; Erie City Iron 
Wcks vs. Barber, 118 Pa., 6. 

Words are actionable, when the charge, 
if true, will subject the party charged to 
an indictment for a crime involving moral 
turpitude, or subject him to an infamous 
punishment. Davis vs. Carey, 141 Pa., 
314. To call a married woman a whore, 
or to accuse her of having committed 
prostitution, is actionable per se. Rhoads 
vs. Anderson, 13 All. Rep., 823 ; Stoke 
vs. Miller, 5 Atl. Rep., 621. It will be 
seen, therefore, if this amendment is 
allowed, the defendant will be answerable 
for a slander per se^ provided the jury 
believe that he is guilty of having spoken 
the words therein alleged. But, on the 
other hand, if the plaintiff is confined to 
what she originally stated was her cause 
of action, no recovery can be had, because, 
to call a woman a ^^ damned bitch " is not 
actionable, and particularly is this so, as 
no special damages are alleged. It will 
accordin^^ly be noticed that the position 
occupied by the defendant wfll be ma- 
terially changed, and an entirely new 
cause of action will be introduced. While 
this objection might be taken advantage of 
upon the trial, yet, in such a case as this, 
80 that expense may be saved, in case we 
are not correct in this interpretation of the 
law, we think it better to disallow the 
amendment ; and, if an appellate court 
differs from us in this respect, it can be 
altpred with little expense to any of the 
parties. For this reason, the rule is 
discliarged. 

Rule discharged. 



C. P. OP LANCASTER COUNTY. 
Ohristiaii Reedmiller vs. Antonio Paranello^ 

Writ —Service of. 

A wiit served upon the defendant while he 
was attendiuf? court as plaintiff in another case^ 
will be set aside. 

February Term, 1889, No 30. 

Rule to set aside writ. 

B. F. Davis^ for rule. 

A. L. Johns^ contra. 

December 20, 1902. Opinion by Lan- 
DI8, J. 

Christian Reedmiller died on January 
23, 1899. This suit was begun on Jan- 
uary 28 of the same year. He was,^ 
therefore, dead at the date of its institu- 
tion. The writ was served on the defend- 
ant on the same day. Paranello had been 
attending court, in a suit in which he was 
the plaintiff, and it was served upon him 
while his case was on trial and while he 
was actually in court. 

The situation which, therefore, presents 
itself is, that there was no living plaintifi 
at the inception of the writ, and that the 
writ was served without regard to the de- 
fendant's privileges. It would be useless 
to cite authorities to prove that a defend- 
ant is protected from service of civil 
process eundo morando et redeundo. 

This rule is made absolute. 

Rule absolute. 



ffpff^/ e^fSfr/Zan^- 



PENNSYLVANIA BAR ASSOCIATION. 

The Annual Meeting of the Pennsylvania Bar 
Association will be held at the Hotel Rideiv 
Cambridge Springs, Crawford County, Penn- 
sylvania, on Monday, June 29th, Tuesday, June 
80th, Wednesday, July 1st, 1908. 

The Annual Address will be delivered by the 
Honorable James B. Dill, of New Jersey. 

A meeting in memory of the late Honorable 
John W. Simonton, the first President of the 
Association, will be held on the afternoon of 
Tuesday, June 80th. 

The plan of ** Short Papers" will be followed 
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&t this meeting. The names of the gentlemen 
to read these papers will be annoanced later. 

The Banqaet will be held on the evening of 
Wednesday, July 1st. 

Fi^sident 0. LaBae Munson will act as 
Toastmaster. 

Addresses are expected from Hon. William 
U. Hensel, Lancaster; Hon. Henry J. Mc- 
Carthy, Philadelphia; Hon. Homer Greene, 
Wayne, and others. 

Members are aslced to parchase '* Excursion 
TicketK" to Cambridge Springs, as by resolu- 
tion of the Executive Committee, the former 
certificate plan, by which a return ticket could 
be purchased for one-third the full first-class 
fare paid in going to the place of meeting, will 
be abaudoned. Excursion tickets to Cambridge 
Springs can be purchased for about the same 
rate, and the uncertainty and trouble attending 
the ** Certificate Plan " ai*e avoided. 

The Association requests the Judges of 
Counties, whose Court Calendars conflict with 
the Annual Meeting of the Association, to 
kindly suspend their Rules, and arrange their 
Oourt business so as to permit the attendance 
of the members of the Association at this An- 
nual Meeting. 

WILLIAM H. 8TAAKE, 
Secretary Penmylvania Bar A»$oc%aium, 

Philadelphia, April 8th, 1903. aprl8-4t 



0. C. ADJUDICATIONS. 



Judge Smith has handed down opinions 
and adjudications in the following deced- 
•ents' estates. 

April 9, 1903. Opinion : 

Hiram K. Miller, East Hempfield. Ex- 
•ceptions to report of auditor dismissed and 
report confirmed absolutelj. 

Adjudications: 

Patrick Swisher, of Eden township, 
$8826.04. 

Francis A. Bennett, of Columbia Boro., 
$21,816.38. 

Jacob Rohrer, of Strasburg, $32,476.41. 

April 16, 1903. 

John Ebv, of Salisbury (additional), 
$528.92. 

Anna Channell, of City, $4799.24. 

Elmer Broom, of Warwick, $1082.06. 

James Hunter, of Sadsbury, $854.21. 



OPINIONS IN LOCAL COUET. 



On April 18, 1903, Judob Landis de- 
livered the following opinions: 

John A. Brown, ancillary administrator 
of Walter 0. Wilson, deceased, v$. John 
F. Mentzer, trustee in bankruptcy of Har- 
vey B. Bitzer. Rule for a new trial dis- 
charged. 

George Snyder vs, Emanuel Eern. 
Rules to open judgments. April term, 
1899, No. 532, rule discharged. April 
term, 1899, No. 538, rule made absolute. 

J. C. Gable v$. City of Xiancaster. Rule 
for a new trial discharged. 

Sarah Byrod, executor of George By rod, 
deceased, vs. Magdalena Sweigart et al. 
Rule to open judgment made absolute. 

Benjamin F. Shaud v$. John Deisinger. 
Rule for set- off discharged. 

Levi Sensenig vs. County and City of 
Lancaster, Exceptions to taxation of costs 
and rule to show cause. Exceptions sus- 
tained and rule discharged. 

William H. Bateman vs. Lancaster 
General Hospital. Rule for judgment for 
want of a sufficient affidavit of defense dis- 
charged. 

William Morris vs. John J. Weeber 
et al. Rule to modify judgment made ab- 
solute. 

J. H. Deisinger vs. Benjamin F. Shaud. 
Certiorari. Exceptions sustained and pro- 
ceedings set aside. 

John R. Ryder vs. James DuSy et oZ. 
Exceptions to taxation of costs sustained 
and taxation modified. 

Martin H. Bradley vs. E. H. Ritchie. 
Rule to set aside sheriflTs appraisement 
made absolute. 

In re road in Manheim township: August 
sessions, 1901, minute 472. Exceptions 
to report of reviewers overruled. 

In re road in Manheim township, August 
sessions, 1901, minute 474. Exceptions 
to report of reviewers. Exceptions sus- 
tained and proceedings set aside. Alias 
reviewers appointed. 

In re road in West Earl and Epbrata 
townships. Exceptions to report of view- 
ers overruled. 
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C. p. OF LANCASTER COUNTY. 

The Marietta Oasting Oo. vs. Hiestand 

Thnma et al. and Lodge No. 339 of the 

International Iron Moulders' Union 

of North America. 

Strikes — Picketing — Interfering with 
workmen — Threatening and calling 
them scabs — Unincorporated labor 
unions — Injunction . 

The recognition of the persooal right of aoy 
man not to work necessarily demands his recog- 
nition of the right of all other raen to work if 
they see fit, and whenever either attempts to 
retain his rigbt, but at the same time to abridge 
the right of his fellow, he violates the fanda- 
mental law and should be restrained by the ut- 
most strength of the law. 

The court will enjoin the striking members of 
an unincorporated local labor union and all 
others notified from accosting, stopping, and 
interfering with any persons in order to induce 
them to leave or prevent them fi*om entering 
the plaiotifif's employ and from threatening 
them or calling them "scab," or other oppro- 
brious epithet, and picketing the vicinity and 
loitering about the plaiotifif' s premises and the 
approaches thereto for such purpose. 

Equity docket. No. 4, page 29. 

Bill for injunction and other relief. 

Final hearing. 

W, U, Hensel and John E, Malone^ 
for plaintiff. 

B. F. Davis^ for defendants. 

March 28, 1908. Opinion by Lan- 
DI8, J. 

Pleadings.— The plaintiff filed its bill 
of complaint against the defendants Sep- 
tember 8, 1902, and in pursuance thereof 
secured a temporary injunction to restrain 
the defendants from interfering with the 
plaintiff's operation and management of its 
works, which are located in East Donegal 
Township, this County. The following is 
a recitation of its cause of complaint, viz.: 

'*The j)laintiff, the Marietta Casting 



Company, a corporation incorporated under 
the laws of Pennsylvania, and doing busi- 
ness in and about East Donegal Township, 
complains and says: 

1. That the said plaintiff, the Marietta 
Casting Company, is a corporation incor- 
porated under the laws of Pennsylvania for 
the purpose of manufacturing hollowware 
and other products of iron, its letters of 
incorporation being dated April 3, 1889, 
and the charter of the said Company being 
recorded in Charter Book No. 1, page 424, 
in the Recorder's OflSce of Lancaster 
County. 

2. That it, the said plaintiff, is now, and 
has been for a long time, engaged in the 
business of manufacturing, in the Township 
of East Donegal, Lancaster County, and 
has given employment and paid wages to 
large numbers of men, and the continuous 
operation of its business is a sourco of 
profit to its stockholders, and of great bene- 
fit to the community in which it is located. 

8. That heretofore the said Hiestand 
Thuma, Henry Markley, William Mason, 
John Pickel and William DeCarlton have 
been its employees, and the said William 
Zook and Thomas Brenner have been 
mechanics and employees of another com- 
pany engaged practically in the same 
business in the said Township, and that 
the Lodge No. 889, International Iron 
Moulders' Union, of North America, is an 
unincorporated body, composed of em- 
ployees and operatives and mechanics 
engaged in the business of casting and 
moulding in manufactories in the Township 
of East Donegal, and is a branch or dis- 
trict union of the International Moulders' 
Union of North America. 

4. That some time prior to the events 
hereinafter narrated, about June 1, 1902, 
certain of the employees of the said The 
Marietta Casting Company, plaintiff, quit 
and ceased work and absented themselves 
from their employment and engagements 
with the said The Marietta Casting Com- 
pany, and, by reason of their quitting and 
ceasing their work and employment and 
absenting themselves from their usual work 
and employment with said company, it 
became necessary for the plaintiff company , 
in the exercise of its franchises and opera- 
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tions^ in the fulfillment of its contracts and 
for the parpose of keeping its engagements 
with its customers, and of working up its 
material in hand and of using material 
which had been contracted for, to engage 
and employ other employees to take the 
places of the said Picket, Thuma, De Carl- 
ton and Mason, and other of its operatives 
and employees who had quit its employ- 
ment. 

5. That the defendants with others, have 
organized themselves into an association 
identified as the Lodge No. 889, Inter- 
national Iron Moulders' Union of North 
America, at Marietta, the entire member- 
ship of which and the definite organization 
thereof being unknown to plaintiff; but it 
is believed to be a branch or district union 
of the International Moulders' Union of 
North America. 

6. That the said Hiestand Thuma, Wil 
liam Mason, John Pickel, William Zook, 
William De Carlton^ Thomas Brenner and 
Henry Markley, and the other defendants, 
together with their associates, agents, ser- 
vants and employees have interfered and 
are interfering with persons who have de- 
sired, and now do desire, to enter into the 
employ of the said plaintiff; that on Sun- 
day, August 24, 1902, the said Hiestand 
Thuma and William Mason, by and with 
the connivance of the other defendants, or 
some of them, assaulted, interfered with, 
and attempted to seize the horse and buggy 
and the persons of Harvey W. Mumma 
and Samuel Leppard, in the township of 
East Donegal, who had avowed their pur- 
pose of entering into the employment of 
the plaintiif, and then and there the said 
Hiestand Thuma did threaten and avow 
that if they, the said Harvey W. Mumma 
and Samuel Leppard, returned to Marietta 
to work for it, the said The Marietta 
Casting Company, plaintiif, he, the said 
Hiestand Thuma, would ^' knock the dam'd 
jaws oif" the said Harvey W. Mumma 
and Samuel Leppard, and did then and 
there, by threats, intimidation, epithets and 
ridicule, interfere with the said persons 
about to become employees of said com- 
pany plaintiff, and hindered and intimidated 
them from entering into the employment 
of the said company plaintiff. 



7. That the said defendants and their 
associates, agents and servants are en- 
gaged, individually and collectively, in and 
upon the streets of Marietta and vicinity,, 
in intimidating and preventing the said 
Harvey W. Mumma and Samuel Leppard, 
and othier persons, willing and desiroua 
of entering into the employment of the 
said company plaintiff, from engaging in 
its services ; that they are using and have 
been using the term *scab' and other 
opprobrious epithets to persons engaging, 
or proposing to engage, in the employment 
of the plaintiff; that they are picketing 
the streets and highways of the borough 
of Marietta and vicinity, with the object 
and purpose of preventing, or attempting 
to prevent, persons who may desire to 
enter the employ of the said plaintiff com- 
pany from doing so by means of threats, 
intimidation, undue pressure or influence ; 
that by reason of the premises, the plaintiff* 
is hindered, embarrassed and irreparably 
injured in the ownership, occupation and 
use of its property, plant and manufactory ; 
that plaintiff, by reason of the premises, is 
prevented from obtaining and retaining 
labor and employees to run and operate 
the same, and it is unable to carry out 
contracts into which it has entered, and its 
property is being depreciated and it is 
otherwise irreparably damaged. 

8. That most of the said defendants are 
financially irresponsible, and there can be 
no recovery from them or their property 
in the State, of damages suffered by the 
plaintiff, by reason of their unlawful acts^ 
and their acts of intimidation toward and 
against persons desiring to enter the em- 
ploy of plaintiff; that the conduct of these 
respondents is an unlawful combination 
and conspiracy to injure the plaintiff com- 
pany and to interfere with its business; 
that this unlawful conduct and acts of the 
respondents have injured the plaintiff, and 
do injure ic, and continuing and threatening 
the acts constitute an irreparable injury to 
the plaintiff company, and of its rights^ 
and that the plaintiff company has no ade- 
quate remedy at law, but has a remedy in 
equity by injunction. ' ^ 

Wherefore your orators and complain- 
ants pray equitable relief as foUotrs : 
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1. Thai the -said Hi«8taiid Thuma, 
"William Ma8Q!l^ John Pkkel, William 
iZook, Williaoi De Carlton, Thomas Bren- 
ner aod Heory Marlley, Charles Gal- 
lagher, Frank Vhc^npsao, Winfield Gal- 
lagher, Wtlitaai £a4)er^ Irwin Shields, and 
said oflkere tmA their socoessors, and all 
the meiiibers of Lodge No. 839 Int^x:.- 
national Iron Moolders^ Union of North 
America, and «U their agents, servants and 
•employees be tnow temporarily, until final 
hearing in tl)i6<ca8e,aad thereafter perpet- 
ually, restrained and enjoined from inter- 
fering with any persons now in the plain- 
tiff's emiploy, and from interfering with 
aoj person or persons who may hereafter 
•desire or offer ta enter its employ, in, 
•apon and arovod the works of this com- 
ifiSDy, in East Dooegal Township, Lancas- 
ter County, Pa. 

.2. That they, the said defendants, 
(their associates and agents, be pow tern- 
iporarily, until further hearing, and there- 
after perpetually re8;trained and enjoined 
from interfering with the eipployees or 
^oers or property of the said The Mari- 
ella Casting Company, and of any person 
or ipersoos who ipay desire hereafter to 
eiiier the employ of said company, by use 
or «ay of threats, personal violence, in- 
tiaidfttioD, opprobrious epithets or ridicule, 
or by «ny such or other means from intimi- 
dating; said company's employees or per- 
sons dettring to entei^ into its employment. 

3« That the said defendants, their agents 
and employeeu be now temporarily, until 
farther hearing, and hereafter perpetually, 
restrained and enjoined from calling out 
* scab * or * scabs,' or any other opprobrious 
epithets Co persons passing along the 
streets, or going to or from its works, in 
the employ or about to enter the employ 
of said plaintiff company, and from pre- 
senting or attempting to prevent any per- 
son or persons who may desire to enter 
the employ of the said plaintiff company, 
by doing so by means of threats, intimida- 
tion« «uidue threats or violence. 

4. That the said defendants, their agents 
and meflibers be now temporarily and 
hereafter perpetually enjoined from loiter- 
ing about iba premises of plaintiff or con- 
gregatinjj; i^hMt &nd in the neighborhood 



of the same or on the highways of East 
Donegal Township or on the streets of 
Marietta, for the purpose of intimidating 
plaintiff's employees or persons desiring to 
enter its employ. 

5. That the s&id defendants, their agentr 
and members be now temporarily and 
hereafter perpetually enjoined from in any 
manner, individually or collectively board- 
ing incoming or outgoing trains or cars to 
and from Marietta, with the object or pur- 
pose of inducing men in the employ or 
plaintiff Company to quit work, or prevenV 
ing or attempting to prevent any person or 
persons who may desire to enter the em- 
ploy of the said plaintiff from doing so by 
means of threats, intimidation, undqe pros* 
sure or influence. 

6. That the said defendants, their 
agents, associates and members, be now 
temporarily and hereafter perpetually en- 
joined from doing, individually or col- 
lectively, any other act or thing for the 
purpose of preventing or interfering with 
plaintiff's unrestrained operation and man- 
agement of its works in the Township of 
East Donegal, Lancaster County. 

7. That such other and further relief 
may be had in the premises as the nature 
of the case may require, and as to your 
Honors may seem meet. And it will ever 
pray, etc." 

To this bill the defendants filed their 
answer October 13, 1902, and have also 
asked for a dissolution of the said pre- 
liminary injunction. The following is a 
copy of the answer as filed, viz.: 

^^The defendants, now and at all t^mes 
hereafter, saving and reserving to them- 
selves and each of them all the benefit and 
I advantage of exception which can be had 
I or taken to the many errors and uncertain- 
I ties and other imperfections in the bill of 
complaint contained, for answer hereunto, 
or unto so much or such parts thereof ^a 
these defendants are advised, is or are 
material or necessary for them to make 
answer unto, answering say: 

1. They admit all the allegation^ of 
paragraph one of plaintiff's bill. 

2. They admit the allegations of para- 
graph two of plaintiff's bill, except as to 
the statement that the continuous operation 
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of its business is a source of profit to its 
stockholders, of which fact the defendants 
have no knowledge, and demand proof 
thereof if necessary. 

3. They admit the allegations of para- 
graph three of plaintiff's bill. 

4. The defendants do not know whether 
all the averments contained in the fourth 
paragraph of plaintiff's bill are correct or 
not, and demand proof of the statements 
therein set forth. They do know, how- 
ever, that certain of the employees of the 
said The Marietta Casting Company, plain- 
tiff, demanded higher wages for their ser- 
vices, and quit their employment unless 
their demands were considered or complied 
with by the said plaintiff, which the said 
plaintiff neglected or refused to do, and 
they, the said defendants, had good 
reasons for making their demands and 
quitting the employment of said plaintiff 
unless the same were considered or com- 
plied with by the plaintiff. 

5. They admit the allegations of para- 
graph five of plaintiff's bill. 

6. The defendants, for themselves and 
associates, deny that they have unlawfully 
interfered with or are interfering with per- 
sons who have desired and now do desire 
to enter into the employ of the said plain- 
tiff. They deny that on Sunday, August 
24, 1902, the said Hi^stand Thuma and 
William Mason, by and with the conniv- 
ance of the other defendants or some of 
them, assaulted, interfered with and at- 
tempted to seize the horse and buggy and 
the persons of Harvey W. Mumma and 
Samuel Leppard, of East Donegal, and do 
not know whether or not the said Harvey 
W. Mumma and Samuel Leppard had 
avowed their purpose of entering into the 
employment of the plaintiff, and the said 
Hiestand Thuma did not threaten and 
avow that if they, the said Harvey W. 
Mumma and Samuel Leppard, returned to 
Marietta to work for plaintiff, he, the said 
Hiestand Thuma, would ' knock the damn'd 
jaws off' the said Harvey W. Mumma and 
Samuel Leppard, and did not then and 
there by threats, intimidation, epithets and 
ridicule interfere with the said persons 
about to become employees of said com- 
pany plaintiff, and did not hinder and in- 



timidate them from entering into the em- 
ployment of the said company plaintiff. 

7. They deny that the said defendants 
and their associates, agents and servants 
are engaged, individually and collectively, 
in and upon the streets of Marietta and 
vicinity, in intimidating and preventing the 
said Harvey W. Mumma and Samuel Lep- 
pard, and other persons, willing and desir- 
ous of entering into the employment of the 
said company plaintiff, from engaging in 
its services ; they deny that they are using 
and have been using the term ** scab " and 
other opprobrious epithets to persons en- 
gaging, or proposing to engage, in the 
employment of the plaintiff; they admit 
that they have, or did have, " pickets " for 
the purpose of soliciting and arguing with 
persons to induce them to refrain from 
entering the employ of the said plaintiff 
company, which they had a legal and con- 
stitutional right to do, but deny that they 
used threats, intimidation and undue pres- 
sure or influence ; they also deny that, by 
reason of any unlawful interference or 
intimidation or conduct on their part, the 
plaintiff is hindered, embarrassed and irre- 
parably injured in the ownership, occupa- 
tion and use of its property, plant and 
manufactory ; they deny that the plaintiff, 
by any wrongful or unlawful conduct on 
their part, is prevented from obtaining and 
retaining labor and employees to run and 
operate the same, and by reason thereof is 
unable to carry out contracts into which it 
has entered, and its property is being de- 
preciated and is otherwise irreparably 
damaged. 

8. The defendants aver that it is not 
material if they are financially responsible 
or not ; that they are entitled to their legal 
and constitutional rights regardless of their 
financial means, and they .deny that the 
plaintiff has suffered any damages by 
reason of any unlawful acts and of any 
acts of intimidation toward and against 
persons desiring to enter the employ of 
plaintiff; but, on the contrary, there has 
not been any unlawful acts or intimidation 
practiced by the defendants against the 
plaintiff, or persons desiring to enter the 
employ of plaintiff. They deny that their 
conduct is an unlawful combination and 
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conspiracy to injure the plaintiff company 
and to interfere with its business. They 
deny that they are guilty of unlawful con- 
duct and acts to the injury of the plaintiff 
or that do injure it, or that they are con- 
tinuing and threatening to do any unlawful 
acts, or that the plaintiff has sustained or 
does sustain any irreparable injury at their 
hands, or that their rights have been 
wrongfully interfered with ; and they fur- 
ther deny that the plaintiff has no adequate 
remedy at law, or that it has a rightful 
remedy in equity by injunction. 

9. The defendants further aver that 
they have not unlawfully or wrongfully 
interfered with the plaintiff or its em- 
ployees, and that they have not been guilty 
of any violence towards the plaintiff or its 
employees or officers, or of using personal 
violence, threats, intimidation, or oppro- 
brious epithets of ridicule towards them, 
or that they are preventing persons from 
passing along the streets or going to and 
from the works or into the employ of the 
plaintiff, or that they are attempting un- 
lawfully, by threats, intimidation or vio- 
lence to prevent any person from entering 
plaintiff's employment. The defendants 
also deny that they are loitering about the 
premises of the plaintiff or congregating 
upon the highways of East Donegal or on 
the streets of Marietta for the purpose of 
intimidating plaintiff's employees or per- 
sons desiring to enter its employ, and they 
deny that the plaintiff has any legal or 
constitutional right to restrain or enjoin 
them in any way from boarding incoming 
or outgoing trains or cars to and from 
Marietta with the object or purpose of 
inducing men in the employ of the plaintiff 
company to quit work by lawful persuasion, 
solicitation or argument, or that they are 
wrongfully doing any other act or thing 
for the purpose of preventing or interfer- 
ing with plaintiff's unrestrained operation 
and management of its works. 

Wherefore the defendants pray that said 
bill may be dismissed, the preliminary in- 
junction granted in this case be dissolved, 
and that they may be dismissed hence 
with their reasonable costs and charges in 
this behalf most wrongfully sustained." 
By agreement of the parties, and with- 



out prejudice, the motion to dissolve the 
preliminary injunction was abandoned, and 
the case was heard on final hearing. 

Findings op fact. — The Marietta Cast- 
ing Company was incorporated April 3, 
1889, for the purpose of manufacturing 
hollowware and other products of iron. 
Its charter is recorded in the Recorder's 
Office of Lancaster County, in Charter 
Book No. 1, at page 424. It for a long 
time has been engaged in business in the 
township of East Donegal, and has given 
employment and paid wages to a large 
number of men. Heretofore, Hiestand 
Thuma^ William Mason, John Pickel and 
William DeCarlton were among its em- 
ployees, and William Zook and Thomas 
Brenner and Henry Marklcy were in the 
employ of the Marietta Hollowware and 
Enameling Company, whose business is 
located i^ the same township, and is prac- 
tically the same as that of the Marietta 
Casting Company. 

There is an organization known as the 
International Moulders' Union of North 
America, and one of its branches or dis- 
trict unions is Lodge No. 339, an unincor- 
porated body, composed of employees, 
operatives and mechanics engaged in the 
business of casting and moulding in the 
two manufactories, which have been just 
referred to. This district union, at a 
meeting regularly held about or shortly 
prior to May 23, 1902, determined upon 
a strike, and the employees of the plaintiff 
company, who belonged to the union, there- 
upon quit work and absented themselves 
from their employments and engagements 
with the said company. About this time 
Daniel K. Sballkop, the business agent for 
eastern Pennsylvania of the Iron Moulders 
Union, represented the above-mentioned 
lodge and attended their meetings. He 
states that he was present at the meeting 
at which the strike was declared. There 
was nothing placed upon the minutes of 
the lodge, and his instructions to the men 
were to be guarded. He gave as a reason 
for these instructions that he had heard of 
several instances where the courts had 
interposed by injunction. The plaintiff 
company, after the said employees ceased 
work, in order to fulfil its contracts with 
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its castomers, and for the purpose of work- 
ing up its material on. band, and of using 
material which had theretofore been con- 
tracted for, were obliged to engage and 
employ other employees to take the place 
of the striking workmen, and thereupon 
the difficulties arose which are the subject 
of the present complaint. At the meeting 
of Lodge 889 already referred to, and at 
subsequent meetings, committees were 
appointed to meet people coming to work 
at the plaintiff's manufactory, and to per- 
suade them not to come. The business 
agent testifies that his instructions to the 
men were that they had a right to ask men 
to leave there, to tell them there was 
trouble. He also admits that there was a 
committee appointed to watch the works 
and to see who went in and came out. In 
fact, it is admitted by a number of the 
defendants that they picketed the town. 
They held meetings of the Union every 
day in the old Town Hall, gathered fre- 
quently in the streets, and asked every- 
body who came and who was willing and 
desifous of entering the service of the 
Casting Company to leave the town. 
Hiestand Thuma, one of the defendants, 
says: ** I got around the shops every day. 
I and other men walked up and down the 
railroad and alley and all around. We 
picketed the town to head off men coming 
to these shops." Before the injunction 
was issued he says, he and others of this 
union gathered together early in the morn- 
ing, five or six o'clock, and picketed this 
shop. It is true that they declared they 
used no violence, but that is a phase of the 
case which has been the subject of con- 
siderable dispute, and which now requires 
our consideration. 

It appears that at the instance of Mr. 
Stibgen, the superintendent of the plain- 
tiff company, Harry Truitt went to Mount 
Joy, and there saw Harvey W. Mumma 
and Samuel Leppard, and endeavored to 
make some arrangement for their employ- 
ment. In response to this visit Mumma 
and Leppard on August 24, 1902, drove 
to Marietta to the company's works. Re- 
turning homeward they drove up the back 
street, and while peaceably pursuing their 
way, they were accosted by Hiestand 



Thuma and William Mason* The weight 
of the evidence is, and we so find, Uiat- 
these two men, after calling to Mumma and 
Leppard to stop, attempted to seise the 
horse, and failing in this, then tried to 
catch the hind wheels of the buggy. 
They then threatened that if Mumma and 
Leppard would come back to work the 
next day, they, Thuma and Mason, would 
break their damned jaws. There is some 
dispute as to which one — Thuma or Mason 
— made use of these expressions, but it 
seems to os to make little difference. 
They were both together at the time, act- 
ing jointly in the undertaking. Thuma 
testifies that he did not threaten these 
men, but he says, ^' I saw these men drive 
by and supposed they had come to look 
for work." Mason says that what he said 
was "If they would come in somebody 
would crack their jaws." They admitted 
that they saw the men down at the works, 
and it follows that what was apoken by at 
least one of them could only have been for 
the purpose of intimidation. 

On August 28 Bernard Smyser went to 
work for the company. He was met by 
John Pickel, who offered him three dollars 
to stay out of the foundry. At that time 
Smyser had his dinner-bucket and clothes 
under his arm. Pickel told him he had 
been waiting there on him for an hour or 
more, and said that Smyser would be 
marked on his face (his face having some 
defect upon it), and that he would never 
get a job after that, the Union men would 
put him in the Journal. Pickel, when 
called, admitted that he talked to Smyser, 
but he could not say whether or not he 
said to him, "If you go to work you 
would be a marked roan." Later Harry 
Markley told a man, one of the brakesmen 
on a freight train, to throw Smyser off, ae 
he was working at the pot shop. 

About August 12 or 18 Harvey Trone 
came to Marietta. He says he was stopped 
in front of Hiestand Thuma's house one 
evening. There were five men with Thuma* 
They stopped him and asked him whether 
he was going to stay on the inside. " Mason 
said, * Ho, buddy, I would like to talk to 
you.' Then I stopped and looked in his 
face, and he said, ^Are you going to stay 
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in this town ? Are you going to scab us 
oat of this job V I said, * You have not 
got no job, you left there.' He said, * So 
you are going to scab us out of our job.' 
So me and my buddy walked on." Harry 
Snyder met John Pickel, Henry Markley, 
William Zook and Charlie Gallagher, and 
one of them threatened to throw him into 
the river if he did not go back to York 
county, and also said ^ that they ought to 
throw every one of us into the river ;' and 
Eli Tshudy says that Hiestand Thuma and 
Harry Markley threatened ^ to stone him,' 
and all such things like that." 

On September 8, 1902, this bill was 
filed and a preliminary injunction was 
granted. Even then it appears from the 
testimony these annoyances were con- 
tinued. On election night of last Novem- 
ber Harvey Trone and Frank McMuIlen 
met John Pickel on the public street. 
Pickel was with a woman by the name of 
Erb. Pickel looked around and said to 
the woman, " Do you like scabs ?" She 
said, ** No, she did not, she would sooner 
be a nigger than a scab." Pickel replied, 
" Well, I don't like scabs either." When 
Paul Bortner, Ernest Myers and H. W. 
Garrett were on the public streets Pickel 
said, " There go three York scabs," and 
to Joseph McFarland he stated that he 
" could use the word * scab ' as long as he 
did not use a personal name, and also that 
the injunction amounted to very little." 
He stated in his testimony that he said, 
"There goes one of those fellows," and 
did not call them " scabs ;" but he admits 
that he said to Pearl Thuma, in the pres- 
ence of Joseph McFarland, that she could 
caU the non-union men scabs as often as 
she pleased ; ** I said I didn't think there 
was any harm, nor I didn't think she could 
be hurt for it." 

On November 1st Benjamin Landis, who 
was employed by the company, met Charles 
Shields, and passing him said, ^' How are 
you ? " Shields replied, ** You ought to 
be ashamed of yourself to talk to me," and 
called the non-union men " Goddamned 
curs." When asked by one of them 
whether he knew to whom he was talking, 
he replied, **To you," and called them 
" scabby sons of bitches." Alonzo Frady, 



while passing some non-union men, made 
some expression about *^ sunflowers," and 
Samuel Erb, who was with him said, ** I 
am a son of a bitch if that ain't so."* 
George Yaples, in company with Christiani 
Segner, Milton Royer, Paris Royer and 
George Blouser, met Samuel Erb and 
Alonzo Frady. The five men first named 
were on their way to dinner when they 
were acoosted by Erb. He said, ** Where 
are you fellows from ? " At first none of 
them answered. Then Yaples told him 
where he was from and Erb said, " You 
had better go back to where you came 
from. If you don't I will make you go."^ 
Yaples told him he could not do it, and 
Erb then called him *^ a long-legged son of 
a bitch and a damned scab" and " a cur." 
Ray Bowers testified that Erb said to him^ 
that ^^ they would beat this injunction oa 
Saturday, and then they could do as they 
damned pleased," and Joseph Miller stated 
that, only the Sunday before the hearing 
of this case, Charles Shields called the 
McKane boys, who were non-union men, 
" scabs," in the presence of a number of 
persons, the McKanes not, however, being 
there themselves. All of the men who were 
guilty of any of this misconduct, except 
Alonzo Frady, were members of the Union. 

The defendants are financially irresponsi- 
ble, and no recovery of damages suiTered 
by the plaintiff could be recovered by an 
action at law. It is plain also to be seen 
that the conduct of some of them, and of 
all of them acting in combination with each 
other, tends to hinder, embarrass and irre- 
parably injure the plaintiff company in the 
ownership, occupation and use of its plant 
and manufactory, and difficulties are placed 
in the way of their running and operating 
the same in as full and ample a manner as 
they are entitled to do. It is because of 
this that the plaintiff company has filed this 
bill, and seeks at our hands to restrain the 
defendants, and any and all of them, from 
further illegally interfering with the com- 
pany's affairs. 

Conclusions op Law. — It is said by a 
distinguished theologian, who has given 
much thought to the consideration of social 
questions, and may not, therefore, inap- 
propriately be quoted as authority, that 
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"The personal freedom of the individual 
citizen is the most sacred and precious in- 
heritance of America. The constitution 
and the laws authorize it; the spirit of the 
country proclaims it ; the prosperity of the 
people, the very life of the nation requires 
it." The right to enter upon a strike 
must be conceded as a right belonging to 
the personal freedom of the working man, 
but in the name of the same principle, 
under which the men act who refuse to 
work, they must in no way interfere with 
the liberty of others who may wish to 
work. In Cote vs. Murphy, 159 Pa., 
420, Mr. Justice Dean has not inaptly 
said: "It is one of the indefeasible rights 
of a mechanic or laborer in this Common- 
wealth to fix such value on his services as 
he sees proper, and under the constitution 
there is no power lodged anywhere to com- 
pel him to work for less than he chooses to 
accept," and to this Mr. Justice Mitchell 
in O'Neil vs. Behanna, 182 Pa,, 230, has 
added, " Nor * * * to prevent his work- 
ing for such pay as he can get and is will- 
ing to accept." There is here tersely 
stated a correct declaration of rights. A 
recognition of the personal right in any 
man not to work necessarily demands his 
recognition of the right of all other men to 
work if they see fit; and whenever either 
attempts to retain his right, but at the same 
time to abridge the right of his fellow, he 
violates the fundamental law, and should be 
restrained by the utmost strength of the law. 
It is said by the Court in State vs, 
Glidden, 55 Conn., 46: *' It seems strange 
that in this day, and in this free country — 
a country in which the law interferes so 
little with the liberty of the individual — 
it should be necessary to announce from 
the bench that every roan may carry on 
his business as he pleases, may do what he 
will with his own, so long as he does noth- 
ing unlawful and acts with due regard to 
the rights of others, and that the occasion 
for such an announcement should be, not 
an attempt by government to interfere 
with the rights of the citizen, nor by the 
rich and powerful to oppress the poor, but 
an attempt by a large body of workingmen 
to control by means little if any better 
than force, the action of employers. * * * 



If the defendants have the right, which 
they claim, then all business enterprises 
are alike subject to their dictation. No 
one is safe in engaging in business, 
for no one knows whether his business 
affairs are to be directed by intelligence or 
ignorance, whether law and justice will 
protect the business, or brute force, re- 
gardless of law, will control it; for it must 
be remembered that the exercise of the 
power, if conceded, will by no means be 
confined to the matter of employing help." 
Carrying out the same view to a conclu- 
sion, it was held by our own Supreme 
Court, in Murdock, Kerr & Co. vs. Walker, 
152 Pa., 595, that a court of equity will 
restrain by injunction discharged em- 
ployees, members of a union, from gather- 
ing about their former employer's place 
of business, and from following the work- 
men whom he has employed in place of 
the defendants, from gathering about the 
boarding-houses of such workmen, and from 
interfering with them by threats, menaces, 
intimidation, ridicule and annoyance, on 
account of their working for the plaintiffs. 
See also Wick China Company vs. Brown, 
164 Pa., 449; and in Flaccus vs. Smith, 
199 Pa., 128, that an employer who re- 
quires that his workmen shall not be 
members of labor unions, and who has a 
contract with his apprentices by which 
they covenant not to join labor unions, may 
maintain a bill in equity for an injunction 
to restrain persons with a knowledge of 
these facts from enticing his apprentices to 
break their covenants and to become mem- 
j bers of a union. 

Again in O'Neil vs. Behanna, supra^ it 
was held that " a display of force by strik- 
ers against laborers who wish to work, 
such as surrounding them in large numbers, 
applying opprobious epithets to them and 
urging them in a hostile manner not to go 
to work, though no force be actually used, 
is as much intimidation as violence itself." 
The Court in discussing this case, among 
other things, said : ** An attempt is made to 
argue that the strikers only congregated at 
the place of arrival of the new men in ac- 
cordance with the custom at boat and train 
arrivals in small towns." 

(^Concluded in next number.) 
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Tbmna et al. and Lodge No. 339 of tbe 
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ef North Ameriea. 

Striken — Picketing — Interfering with 
workmen — Threatening and calling 
ihem scabs — Unincorporated labor 
unions — Injunttion, 

(^Continued from last number.^ 
*^ Bat tbia dugoise is too flimsy to l^de 
the real purpose. If they desired in good 
faith to meet peaceably and lawfnlly for 
their own business, they should have 
selected another place suffioiently remote 
to be free from the exeitement and crowds 
vhioh their awn testimony admits attended 
tbe arrival ol the new men, apd also far 
enough away tp. avoid the intimidating 
effect of a hpstile crowd on the newcomers. 
But in truth they di4 not desire to avoid 
that effect. On the contrary, that wa^ 
what they were there for, aud their pres- 
ence indicated their real intentions too 
plainly for any verbal denials on their part 
to offset. It is further urged that the 
strikers through their co^imittees only 
exercised their right to talk to the new 
men, to persuade them not to go to work. 
There was no such right. These men 
were there presumably under contract with 
tbe plaintiff, and certainly in search of 
work if not yet actually under pay. They 
were not at leisure, and their time, whether 
their own or their employer's, could not 
lawfully be taken up and tbeir progress 
interfered with, by these or any other out- 
siders on any pretence or under any claim 
of right, to argue or persuade them to 
break their contracts. Even, therefore, if 
tbe arguments and persuasion had been 
confined to lawful means, they were ex- 
erted at an improper time, and were an 



intesCerence with the j^aintiff's rigfafai 
wiiich made^ tb^ perpetmtors liable for ainj 
daomges the plaintiff suffered in conse** 
quenoe«" It was in the case just cited 
shown that the new men were' followed 
from their point of embarkation to theic 
deatinalion and importuned not to work, 
that tbey were met by tbe strikers in con* 
siderable numbers and called ^* scabs '' and 
^^ blacklegs," and sometimes they were 
surrounded and efforts were made to puU 
them away. When by words, and acts, 
^eir numbers, their manner,^ their move- 
ments, by annoyapce and intimidation, the 
members of an organization of workingmen 
undertake to practically compel other 
workmen to cease work, they are guilty of 
acts which constitute a nuisance, and they 
osay be enjoined. McCandless & Kinsev 
vs. O'Brian, 8 Lano. Law Bbv., 254; 
Patterson & Co, «s* Tbe Building Trades 
Council of Wilkesbarre, 11 Dist., 500; 
Temple Iron Co. tf#. Cannanoskie, 10 
Kulp, 37; State Um & SuUivan B. B. Go. 
vs. Brown, 11 Dtst., 509^ ISee also 
Bcace Bros, wt. Evans^ 5 Pa. C. C, 163. 
There is a dividing line between pessuasion 
and coercion. Cook & Sons vs. ]>olan, 8 
Dist., 524. 

It was admitted on the part of the de- 
fendants that pickets were stationed ajround 
about the works, of the plaintiff, and it 
seems to have been virtually admitted thai 
this was done in pursuance of the action of 
liodge No. 889. In York Maoufiaeturing 
Co. vs. Oberdick, 10 Dist. Bep., 463, a 
case in which this whole question has been 
thoroughly discussed by Judge Stewart of 
York County, it was held that the picket- 
ing by striking woi^kmen and their sympa- 
thisers of railroad stations and the ap« 
preaches to and from the works or plani 
where the striking workmen were employed 
in order to accost the remaining and proa- 
pective workmen and induce them to cease 
work is illegal, and will be restrained by 
injunction. In Vegelahn vs, Ountner, 167 
Mass., 92, it was decided that ^* Maintaiai- 
ing a patrol of two men changed every 
hour in front of a person's premises, as 
part of a conspiracy to interfere with hia 
business until be should adopt a certaia 
schedub of prices, in combination with 
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persaasion, social pressure and threats of 
personal injury or nnlawfnl harm conveyed 
to persons employed by him or seeking 
such employment, amounts to intimidation 
and constitutes a private nuisance which 
equity will restrain by injunction." In 
Beck i;«. Teamsters' Protective Union, 118 
Michigan, 497, Chief Justice Grant de- 
clared that ^* To picket complainant's 
premises in order to intercept their team- 
sters or persons going there to trade is un- 
lawful. It itself is an act of intimidation, 
an unwarrantable interference with the 
right of free trade. The highways and 
public streets must be free to all for the 

{urpose of trade, commerce and labor, 
'he law protects the buyer, the seller, the 
merchant, the manufacturer and laborer in 
the right to walk the streets unmolested. 
It is no respecter of persons, and it makes 
DO difference in effect whether the picket- 
ing is done ten or a thousand feet away. 
It will not do to say these pickets are 
thrown out for the purpose of peaceful 
argument and persuasion. They are in- 
tended to intimidate and coerce. As ap- 
plied to qases of this character lexico- 
graphers thus define the word ^ picket : * 
^ A body of men, belonging to a trades- 
union, sent to watch and annoy men working 
in a shop not belonging to the union, or 
against which a strike is in progress.' — 
Century Dictionary; Webster's Dictionary. 
The word originally had no such meaning. 
This definition is the result of what has 
been done under it, and the common appli- 
cation that has been made of it. The law 
will protect employers against unlawful 
interference of trades-unions in their right 
to employ whom they please at such price 
as they and the person employed can agree 
upon, and to discharge them at the expira- 
tion of their term of service or on violation 
of their contract. Organization into union 
by workingmen for the securing of better 
and uniform wages, and the use of per- 
suasion to induce other workmen to join 
the union, and to refuse to work for the 
established wage, and the presentation of 
their cause to the public in newspapers and 
circulars in a peaceful way, and with no 
attempt at coercion, are lawful." But 
^ the law is not to be hoodwinked by color- 



able pretences. It looks at truth and 
reality through • whatever disguise it may 
assume." Com. vs. Hunt, 4 Metcalf,lll. 

The facts of this case as applicable to 
the law thus presented render its decision 
by no means difficult or doubtful. If the 
striking workmen, who are the defendants 
and their associates, did not commit deeds 
of actual violence, or if some of them did 
not attempt to stop the team of Mumma and 
Leppard on August 24th, they admittedly 
stopped the new men in going to or return- 
ing from work, and at that and on divers 
other occasions used threatening language 
and vile epithets, which had a tendency to 
deter those who desired from applying for 
labor at the shops of the plaintiff, and to 
intimidate those who remained in aucb em- 
ployment. They thus interfered with the 
constitutional right which the company had 
to manage its business in its own way, and 
by so doing rendered themselves responsi- 
ble to the law. They had conducted them- 
selves improperly in the preliminary stages 
of this strike, in such a manner that accord- 
ing to common experience violence and 
personal injury were sure to follow. This 
would seem to be evidenced by the fact 
that even after the injunction was granted, 
some at least have pursued a course which 
was likely to expose them to imprisonment 
for contempt if proceedings had bt;en insti- 
tuted before this court. 

It is the history of difficulties of this 
character that, as time passes and the 
necessities become more pressing, or suc- 
cess appears more doubtful, even the offi- 
cers in charge are unable to restrain their 
fellows. What then remains, both for the 
preservation of property and for the pro- 
tection of the persons of the individuals 
from serious injury, but to invoke the 
strongest power of the law ? 

It was said by Chief Justice Marshall in 
Cohens vs. Virginia, 6 Wheaton, 404, that 
^* questions may occur which we would 
gladly avoid, but we cannot avoid them. 
All we can do is to exercise our best judg- 
ment and conscientiously perform our 
duty." This is a question of the greatest 
importance not only to the employer and 
the employed, but also to society as well, 
which always helps to bear the burden. 
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Issaes of this kind may at times become so 
involved as to render it difficult to deter- 
mine how to mete out exact justice, but no 
hesitation should ever arise when there are 
introduced into the controversy principles 
that are manifestly destructive of constitu- 
tional rights. Under the facts as they 
have been here produced, we feel that but 
one result can be properly arrived at — the 
preliminary injunction must be made per- 
manent. 

And now, March 21, 1903, this cause 
came on for final hearing, and was fully 
argued by counsel ; and upon careful and 
doe consideration, it is ordered, adjudged 
and decreed as follows: 

That the said Hiestand Thuma, William 
Mason, John Pickel, William Zook, Wil- 
liam DeCarlton, Thomas Brenner, Henry 
Markley, Charles Gallagher Frank Thomp. 
son, Winfield Gallagher, William Eater, 
and Irwin Shields, and all the members 
and officers, and their successors, of Lodge 
No. 889 of the Iron Moulders' Union of 
Marietta, and all their agents, servants and 
employees, as well as all persons combin- 
ing and conspiring with them, their associ- 
ates and confederates, and all other per- 
sons whomsoever, known or unknown, be 
hereby perpetually enjoined and com- 
manded absolutely to desist and refrain 
from in any way or manner interfering 
with the employees of the plaintiff and 
with any person or persons who may here 
after desire or offer to enter its employ, 
by the use or way of threats, intimidation,, 
personal violence, opprobrious epithets or 
ridicule, or other means, calculated or in- 
tended to prevent such persons from enter- 
ing or continuing in the employment of the 
plaintiff, or calculated or intended to in- 
duce any such person or persons to leave 
the employment of the plaintiff; and also 
from calling "scab'' or ** scabs," or any 
other opprobrious epithet, to persons pass- 
ing along the streets, and going to or from 
the works of the plaintiff, and who are in 
the employ or about to enter the employ of 
the said plaintiff; from picketing and 
loitering upon the premises of the plaintiff, 
or congregating about or in the neighbor- 
hood of the same, or on the highways of 
East Donegal Township, or the streets of 



Marietta, for the purpose of intimidating or 
interfering with the employees of the 
plaintiff, or with such persons as desire to 
enter its employ ; from individually or 
collectively boarding incoming or outgoing 
railroad trains or cars to and from Mari- 
etta, with the object or purpose of indue* 
ing men who are in the employ of the 
plaintiff to quit work, or of preventing or 
attempting to prevent any person or per- 
sons who may desire to enter its employ 
from so doing, by means of threats, intim^ 
idation or undue pressure ; from giving: 
any directions or orders to committees, as- 
sociates or otherwise, for the performance* 
of any such acts or threats hereby en- 
joined, and from in any manner whatever 
impeding, obstructing or interfering with 
the regular and unrestrained operation, 
conduct and management of the business of 
the plaintiff, or the employees now in the 
employ of the plaintiff or that may here- 
after be employed by it. 

It is further ordered that the aforesaid 
injunction shall be in force and binding upon 
all the defendants hereinbefore named, 
their associates, confederates, and upon all 
other persons whomsoever who are not 
named herein, from and after the time 
when such other persons shall have knowl- 
edge of the entry of this order and the 
existence of this injunction. 

It is further ordered and adjudged that 
the defendants pay the costs of these pro- 
ceedings. 

Plaintiffs requests for findings of 
fact. — The Court is respectfully asked, on 
behalf of the plaintiff, to find the following 
facts: 

1. The plaintiff. The Marietta Casting 
Company, is a corporation incorporated 
under the laws of Pennsj^lvania for the 
purpose of manufacturing hollowware and 
other products of iron, its letters of incor- 
poration being dated April 8, 1889, and 
the charter of the said company being re- 
corded in Charter Book No. 1, page 424, 
in the Recorder's Office of Lancaster 
County. Answer, This request is an- 
swered in the affirmative. 

2. Plaintiff is now, and has been for a 
long time, engaged in the business of man- 
ufacturing in the township of East Donegal 
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Lftncaater Coastj, and bas gjven emploj* 
moDt and paid wages to large nambers of 
men, and the opntinuooa operation of ita. 
business is a source of profit to its stock- 
bolderaand of benefit to thp community in 
wbiob it is located. Answer. The first 
portion of the request is found to be true. 
There is, however, no proof as to. the profits 
derived bv the company's stockholders 
from it. This fact, however, seems to us 
not to be pertinent to this issue* 

8. Hiestand Thuma, Henry Markley, 
William Mason, John Pickel and William 
De Carlton have been its employees^ and 
William Zook and Thomas Brenner have 
been mechanics and employees of another 
company engaged practically in the same 
business in the said township, and Lodge 
No. 889, Lntemational Iron Moulders' 
Union of North America, ia an unincor- 
porated body, composed of employees and 
operatives and mechanics engaged in the 
business of casting and moulding in manur 
factories in the township of East Donegal, 
and is a branch or distinct union of the 
International Moulders' Union of North 
America. Answer. This request is af- 
firmed. 

4^ About June 1, 1902, certain of the 
employees of the said The Marietta Cast- 
ing Company, plaintiff, quit and ceased 
work and absented themselves from their 
employment and engagements with the 
said The Marietta Casting Company, and, 
by reason of their quitting and ceasing their 
work and employment, and absenting 
themselves from their usual work and em- 
ployment with said company, it became 
necessary for the plaintiff company, in the 
exercise of its franchisea and operations, 
in the fulfillment of its contracts and for 
the purpose of keeping its engagements 
with its customers, and of working up its 
material in hand, and of using material 
which had been contracted for, to engage 
and employ other employees to take the 
places of the said Pickel, Thuma, DeCarl- 
ton and Mason, and others of its operatives 
and employees who had quit its employ- 
ment. Answer, This request is answered 
lU the affirmative. 

5, Defendants, with others, have, and 
had in June, 1902, organis^ed themselves 



into an association identified as the Lodg0^ 
No. 889} International Iron Moulders' 
Union of North America at Marietta, a 
branch or distinct union of the Interna- 
tional Moulders' Union of North America. 
Answer. This request is also affirmed^ 
5^. The regular meeting night of Lodge 

No. 889 is Thursday of the monub. 

Christian J. Harry, one of tlie defendants, 
is its Financial Secretary. Thomas Bren- 
ner, William de Carlton, Samuel Erb, 
Harry Markley, L-vin (Ervin) Shields, 
Hiestand Thuma, Frank Thompson, Thomas 
O'Brien, Abraham S. Beale, John pickel,, 
George Miller, William Mason,. Jasper 
EauTOian and John E. Funk are among 
ita members, and were at the time this biH 
was. filed. Answet). The facts set forth 
in this request are admitted to be true, tbSi 
regulaivmeeting being every-.— ^ Thursday 
of the month. 

6, Sunday^ August 24, 1902, Hieatani 
Thuma and William Mason assaullted, in- 
terfered with and attempted to s^ise tha 
horse and buggy of Harvey W. Mumma 
and Samuel Leppard, in the Township 
of East Donegal, who had avowed their 
purpose of entering the employment of 
the plaintiff, and then and there the said 
Hiestand Thuma did threaten and avow 
that if they, the said Harvey W. Mumma 
and Samuel Leppard, returned to Marietta 
to work for it, the aaid The Marietta Cast- 
ing Company, plaintiff he, the said Hies- 
tand Thuma, would ** knock the damn'd 
jaws off " the said Harvey W. Mumma and 
Samuel Leppard, and did then and there, 
by threats, intimidation, epithets and ridi- 
cule, interfere with said Mumma and Lep- 
pard, about to become employees of said 
i company plaintiff, and hindered and 
I intimidated them from entering into the 
; employment of the said company plaintff* 
' Answer. We find that on the day ia 
question, Hiestand Thuma or William 
Mason, in company wirh each other, at- 
tempted to sieze the horse and buggy of 
Harvey W. Mumma and Samuel Leippard, 
who had come to Marietta inquiring^ about 
work at the company's works, and. Que of 
whom, Mumma, had agreed to come to 
work. That one of these men said to 
Mpmma, and Leppard that if they^ came 
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back to work, the next di^, thej, Thuma 
and MasoD, ^^ would break their daicmed 
jaw8.'^ 

7. Daring the prevalence of a strike at 
the works of the plaintiff company,, after 
June, 1902, and at and about the time of 
the filing of this bill, the members of 
Lodge No. 889, of the International Iron 
Moulders' Union of North America, at 
Marietta, an unincorporated body, includ- 
inff in its membership many of the individ« 
w defendants, aiaed, encouraged and, 
abetted by Daniel M. Shalkop, an organizer 
of the International Moulders' Union of 
Vorth America, but not a resident of 
Marietti^, nor an employee of plaintiff^ 
held frequent opeetings to promote the 
strike, and organised measures to induce 
men coming to work in their places to 
leave town ; they paraded through the 
streets of Marietta; picketed the premises 
of plaintiff Company to see who went, to 
work in the places of the strikers; gathered 
in numbers at and about plaintiflTs shops, 
early in the morning; the lodge appointed 
committees to meet men coming to work to 
tell them there was trouble, and to try 
and induce them to quit work and to leave 
town. Answer. We have answered this 
request in our general findings, so far as 
the evidence warrants. There is no evi- 
dence that the defendants paraded through 
the streets of Marietta, and we decline to 
80 find. The other Sitatements are sub- 
stantially correct. 

8. Hiestand Thuma ^qd John Pickel 
denounced men who went to work in place 
of the strikers as ^* scabs;" John Pickel 
made threats against Bernard Smyser, a 
workman of plaintiff, that if he went to 
work he would bo a marked man; that he 
would be published in the publications of 
the order, and that he would never get a 
job. Answer. — What was said by John 
Pickel is fully set forth in our general 
findings, to which we refer. We also find 
that Hiestand Thuma and John Pickel 
called non-union men who were working 
for the Company as they were passing 
"scabs." ^ 

9. I^aniel L. Shalkop, a business agent 
of thp Iron Moulders' Union of Eastern 
Pennsylvania, resident at Royersford, at- 



tended nuo^rous meetings of the Lodge' 
during the strike, at which committees were 
appointed to meet men coming to work at 
plaintiff's. works and to tell them there waa 
trouble, and to see whether they could nol 
get. them away. Committees were ap» 
pointed at such meetings to watch the 
works and see who went in and' who came 
out, and in a general way, to picket the 
town and board incoming trains to see 
what strangers arrived to take work in the 
shops. Answer. We find that commit- 
tees were appointed at the meeting held 
May 28, 1902, when, the strike was de^ 
dared, and at subsequant meetings to apt 
in, a general way. 

10» Five of the strikers stopped Harvey 
Trome, a man who had come to, Mariettin 
to work in the plaintiff's shops, and sought, 
to intimidate him by calling him oppro* 
brious epithets. Anmoer. We have fuUr 
answered this request in our general fiad- 
ingfs« to which we refen We have thui^e. 
set forth exactly what occurred, 

11. John Pickel passing men, who were 
at work in place of the strikers, used op. 
probrioos language to them» and when^ 
pasaing them on the street, called them 
^^ scabs," and boasted to Joseph McFarland 
that he could use the word ** scab " as long 
as he did not use a personal name, and ad- 
vised McFarland that one could call work* 
ing men *^ scabs " as long as he saw fit not 
to use a personal name. AnMwer. We. 
apswer this request in the same manner ia 
which we have answered the 10th request 

12. Charles Shields, a member of Lodge. 
No. 839, used opprobrious, epithets to men, 
willing to ffo to work, and called them. 
" dam curs ^ and **scabby sons-of-bitches." 
Samuel £rb, one- of the defendants, and 
Alonzo Frady, a striking workman, ia 
Erb's presence and company, used epithets 
like "sun flowers " and " sons-of-bitches," 
referring to the workmen, Samuel Erb, 
one of the defendants, and Alonzo Frady, 
passing Ghristiau Segner, Milton Royer^ 
Paris Eoyer and George Blouser, men 
who had come to work for the Company, 
in the company of Alonzo Frady, not a 
defendant, but a striking workman, called 
these men ** long-legged sons of- bitches" 
and " dam scabs?' Samuel Erb, a mem* 
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ber of Lodge No. 839, and Alonzo Fradj, 
not $1 member, and not one of the defend- 
ants, but an associate striking workman 
with Erb, boasted before a hearing to dis- 
solve the preliminary injunction that they 
** would beat this injunction on Saturday, 
then we can do as we dam please." 
Answer. We have also answered this re- 
quest fully in our general findings, to 
which we refer. We have therein set 
forth the facts referred to herein. 

13. Harry Marklcy, Charles Gallagher 
and William Zook, three of the defendants, 
threatened to throw Harry Snyder, one 
of the new workmen, into the river, and 
advised bim threateningly to go back to 
York county. Hiestand Thuma and Harry 
Markley tried to induce Eli Tchudy to 
quit work and threatened to stone him. 
Answer. We find the facts set forth in 
this request to be true. 

14. By reason of the threatening atti- 
tude of the defendants and the action 
of their Lodge No. 389, plaintiffs were 
injured and hindered in securing employees 
to operate their works; men who desired 
to enter their employment were deterred 
by threats and intimidation, and men who 
bad entered their employment were in- 
duced to quit. The demonstrations made 
on the streets of Marietta ; the act of the 
lodge in holding frequent meetings and 
appointing committees to picket the town 
and board incoming trains; the threats 
against workmen ; the gathering around 
the works of the plaintiff early in the 
morning to see who went in and who came 
out, were all acts calculated to intimidate 
employees and to interfere with plaintiff's 
operation of its works, and did it irrepar- 
able injury. Answer. We are unable to 
find what is herein claimed, except as it 
relates to the specific acts referred to in 
the preceding requests. What may have 
been the result of the acts, are not such 
facts as we believe we are required to find 
or should find further than as stated in our 
general findings, to which we refer. 

Plaintiff^s requests for findings of 
law. 

The Court is respectfully asked, on be- 
half of the plaintiff, to adopt the follow- 
ing conclusions of law : 



1. A court of equity has power to pre- 
vent interference with business ; to restrain 
persons from inducing others to break 
their contracts ; to prevent strikers from 
gathering about their former employer's 
place of business ; from interfering with 
new men employed to take the place of the 
strikers ; from picketing the vicinity of the 
works of their former employer for the 
purpose of preventing men willing to take 
their places from working there ; to pre- 
vent organized unincorporated associations 
from acting through committees in such a 
way as to prevent men willing to go to work 
from doing so, and to prevent men desiring 
to employ others in their places from secur- 
ing such labor; and, it is not sufficient 
reason to deny equitable relief that some of 
these acts complained of can be punishable 
as conspiracy of other crimes. Annoer. 
Affirmed. 

2. Courts of equity will intervene to 
prevent public disorder and to relieve from 
the necessity of a multiplicity of civil and 
criminal suits, even if the disorders com- 
plained of are actionable and punishable 
at law in the civil and in the criminal 
courts. Answer. In proper cases this 
will be done. 

3. Courts of equity will look behind the 
artificial personality, and, if need be, ig- 
nore it altogether, and deal with individu- 
als who constitute an organization, and, 
when, in the pursuance of the purposes of 
that organization, its members and Com- 
mittees commit acts that are restrainable, 
an injunction originally issued against the 
organization, and its officers, will be ex- 
tended to, and applied against, any of its 
members, who are shown to have been 
members, and to have been engaged in the 
commission of the wrongs complained of. 
Answer. Affirmed. 

4. A boycott, in which others are forced 
to join through fear of resulting injury or 
loss, if they refuse to so join, is clearly un- 
lawful. Threats or demonstrations of indi- 
viduals, crowds or associations, calculated 
to induce fear and overcome will on the part 
of men willing to go to work, are unlawful 
demonstrations on the part of strikers, and 
will be restrained by equity. If men, by 
overt acts of violence, threats or demonstra- 
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tions, interfere with the free employment 
and exercise of the labor and skill of a work- 
man, they are guilty of a crime. If they 
seek by like means to prevent their former 
employers from obtaining the services of 
workmen willing to take their places, they 
do a malicious injury to another's business 
tnd will be restrained. The evidence in 
in this case shows that Lodge No. 889, of 
the International Iron Moulders' Union of 
North America, at Marietta, an unincorpo- 
rated body, and that Hiestand Thuma, 
Henry Markley, William Mason, John 
Pickel, William De Carlton, Samuel Erb, 
Thomas Brenner, William Zook, were ille- 
gally and unlawfully interfering with per- 
sons about to become employees of the 
plaintiff Company, and were hindering and 
mtimidating them from entering into the 
employment of the said Company ; that 
they were engaged, individually and col- 
lectively, in and upon the streets of Mari- 
etta and vicinity in illegally intimidating and 
preventing persons willing and desirous of 
entering into the employment of the said 
Company from engaging in its service; that 
they and certain of them were unlawfully 
and illegally using the term *^ scabs" and 
other opprobrious epithets to persons en- 
gaging or promising to engage in the 
employment of the plaintiff; that they were 
illegally and unlawfully picketing the 
streets and highways in the vicinity of the 
plaintiff's works, and they were illegally 
and unlawfully gathering in numbers at an 
early hour of the day about the premises 
of the plaintiff Company for the purpose of 
intimidating persons willing to enter its 
employment from doing so, and by procur- 
ing others, who had entered its employ- 
ment, to quit the same, all of which acts 
were illegal, malicious and intended and 
calculated to injure the plaintiff Company 
irreparably. Answer. This request is 
affirmed. 

5. The hereinbefore named defendants, 
striking employees of plaintiff, in endeav- 
oring to prevent other persons from work- 
ing for it by threats, menaces, intimidation, 
and opprobrious epithets, and by gathering 
in crowds at plaintiff's place of business, 
were illegally and unlawfully interfering 
with plaintiff, and should be restrained 



by equity. Answer. This request is af- 
firmed. 

6. The conduct of the defendants and 
respondents named is an unlawful combina- 
tion conspiracy to injure the plaintiff com- 
pany and to interfere with its business. 
Answer. This request is aflSrmed. 

7. The unlawful conduct and acts of the 
defendants named injured the plaintiff, and 
continuing and threatening acts constituted 
an irreparable injury to the plaintiff com- 
pany and its rights. Answer. This re- 
quest is affirmed. 

8. The plaintiff company had no ade- 
quate remedy at law, but has a remedy in 
equity by injunction. The preliminary 
injunction should be continued and an in- 
junction should be made permanent. An- 
swer. Affirmed. 

Defendants^ Request for Finding of 
Facta. — The Court is respectfully asked, 
on behalf of the defendants in this case, to^ 
find the following facts : 

1. The plaintiff is engaged in the manu- 
facture of hollowware and in products of 
iron in and about Donegal township, Lan- 
caster county. Pa. llear its place of busi- 
ness is also engaged another corporation 
in the manufacture of about the same line 
of goods. An9wer. The request is 
affirmed. 

2. That on or about June 1, 1902, the 
members belonging to Lodge No. 839- 
of the International Iron Moulders' Unioa 
of North America, were employees of the 
plaintiff and said other corporation, and 
left their employment on what is popularly 
known as a strike. Answer. This request 
is affirmed, except that the strike com- 
menced about May 23, 1902, instend of 
June Ist, 1902. 

3. That on the 8th day of September,. 
1902, a preliminary injunction was granted 
by this Court against the defendants, as- 
prayed for in the bill. Answer. This re- 
quest is affirmed. 

4. That previous to the granting of said 
injunction no interference with the em- 
ployees of the plaintiff by means of threats, 
intimidation, undue pressure or influence 
were shown, with the exception of one of 
the defendants, William Mason, who oa 
Sunday, the 24th day of August, 1902,. 
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asked two men wfao bad been to the fac- 
tory of plaintiff to stop, that he might 
q>eak to them, and that upon their refa^al 
or failing to do ao, said to Uiem that if the; 
<2ame back that '^ they might get their 
damned jaws knocked off/' Tbat said 
men had not at the time engaged employ- 
ment with the plaintiff company, nor did 
they afterwards do so. Anstoer. This 
request is refused, except that the said 
men were not then in the employ of the 
company, and did not afterwards enter 
upon such employment, which we find to 
be true. 

6. That after the granting of the injunc- 
tion several of the striking employees of 
the plaintiff company, in speaking to 
others, spoke of the employees then work- 
ing for the company as being *^ scabs." 
That in no other way were the said em- 
ployees of the company interfered with by 
the defendants. An$wer. This request 
is refused. 

6. That no arrangement, understanding 
or agreement was shown to have been 
made between the members of the said 
union or the personally named defendants, 
for them, or any one of them to interfere 
in an unlawful way with the operation of 
-titte plaintiff's plant, or the intimidation by 
threats, personal violence, opprobrious 
•epithets or ridicule of its employees, and 
that the plainUff company was not, by the 
unlawful acts of the defendants, interrupted 
or interfered with in the operation of its 
plant, nor were persons desiring to enter 
into its employment intimidated or other* 
wise unlawfully threatened. An$tper. 
This request as stated is negatived. 

7. That there was no congregating of 
the defendants upon or near the manu- 
facturing plant of the plaintiff so as to 
annoy, intimidate or otherwise interfere 
with the operation of said plant, or with 
the plaintiff's employees. Answer. This 
request is refused. 

8. That under the facts submitted in 
this case the injunction should be dismissed. 
Answer. This request is answered in the 
negative. 

D^endants* request for findings of 
law. — On behalf of the defendants the 



Court is respectfully requested W fijad the 
following conclusions of law : 

1. Under the Acts of Assembly of May 
18, 1«69, P. L., 1260,seotion 1, June 14^ 
1^72, P. L., 1176, section 1, and J«nie 16, 
1891, P. L., 800, section 1, the employees 
of the plaintiff company had tlie rig^t to 
organise, either by themselves or with the 
employees of others^ and acting either as 
individuals or collectively, as members of 
liodge No. 889, of the International Iron 
Moulders' Union of North America, and 
to refuse to work for the plaintiff company, 
and when they did so it gave plaintiff no 
grounds for equitable relief. An9Sfier* 
This request is affirmed, but these laws do 
not legalise combinations or conspiraoiet 
of any class of workmen to ooevce other 
workmen. Such acts were illegal before 
the passage of these Statutes, and still re- 
main so. BSrdman vs. Mitehell, 10 Disl. 
R., 701. 

2. That the plaintiff company had no 
ground for equitable relief by injunction 
against defendants as an organisation un- 
less it showed the use of force, threats or 
menace of harm to its property, or its em- 
ployees by the said organisation, which it 
has failed to do. Answer. This request 
is refused. 

3. That the defendants had the ri^ht, 
either as individuals or as an organisation, 
so long as they did not use force, threats 
or menace of barm, to solicit ai)d attempt 
to persuade others to quit the employment 
of plaintiff. Answer. We answer this 
request by saying that under the facts 
here presented, the defendants had no such 
right. 

4. That th^ only threat made was by 
William Mason, and he, in making the said 
threat, acted only upon bis own responsi- 
bility, for which there was an adequate 
remedy at law, the said threat having been 
made on Sunday to parties who were not 
in the employ of plaintiff, and who made 
no effort to be employed by plaintiff after- 
wards. Answer. This request is refused. 

(Concluded nexi week.) 
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5. That the iDternatiorial Iron Moald- 
ers' Union of North America, Lodge No. 
839, in no way interfered in an unlawful 
manner with the plaintiff or that said or- 
ganization had not a right to do. That 
«aid organization had a right to send out 
men to talk with employees of plaintiff 
'Company, to pay the fare of such em- 
ployees as might be persuaded to quit its 
employment. Answer, This request as a 
whole is refused. The strike was declared 
at a meeting of this Lodge, and committees 
were appointed to act, and frequent meet- 
ings were afterwards held concerning it. 
The Lodge must therefore be considered 
as having acted in conjunction with the 
individuals who committed the illegal acts 
alleged in the Bill. 

6. The Court has no power to issue an 
injunction in order to allay the fears and 
apprehensions of the plaintiff, it having 
failed to show any acts on the part of the 
defendants that can reasonably be said to 
produce any apprehension of fear from 
which it is not protected at law. Answer. 
The principle of law first stated in this re- 
-quest is correct, but the conclusions sought 
to be drawn from its application in this 
<5ase are, in my judgment, incorrect. 

7. There was not shown at the hearing 
such imminent peril to be apprehended 
which entitled the plaintiff to a final in- 
junction. The mere apprehension of some 
future acts of a wrongful nature, which 
might be injurious to the plaintiff, is not a 
sufficient basis for the Court to issue a 
preventive remedy by final injunction, the 
plaintiff having failed to show that it will 



be irreparably injured, or injured at all, or 
that it has not an adequate remedy at law. 
Answer. This request is refused. 

8. That under the law the injunction 
should be dismissed. Answer. This re- 
quest is refused. 



To take action on the death of 
WILLIAM D. WEAVER. 



William D. Weaver was bom at Weaver- 
land, in East Earl Township, Lancaster 
County, February 3, 1847. 

He was educated at the public schools, 
the Hinkletown Academy, and the State 
Normal School at Millersville, from which 
he graduated in 1868. 

He taught school at Wilkesbarre and at 
the Soldiers Orphans' School, Coudersport, 
Potter Co., Pa. 

He studied law with the late Wm. Aug. 
Atlee, Esq., and was admitted to the bar 
in 1875. 

He was elected District Attorney in 1886. 

He died suddenly of apoplexy during 
the night of Friday, April 24, 1903. 



A meeting of the Lancaster Bar was 
held in court room No. 1, at 11 o'clock, 
on Tuesday morning, April 28, 1908, to 
take action on the death of William D. 
Weaver. 

On motion of I. C. Arnold, Esq., Simon 
P. Eby, Esq., was made chairman, and J. 
Roland Kinzer, Esq., secretary. 

On taking the chair Mr. Ehy said : 

Fellow Members of the Bar: We 
have assembled to note the sad and unex^ 
pected death of our fellow-member, Wm. 
D. Weaver, Esq. 

When a roan full of years, who has led 
a life of usefulness and honor, ends his 
earthly career and leaves this world, our 
loss, although deeply felt, can in a manner 
be lightened and our sorrows soothed by a 
grateful remembrance of the good he has 
done and a life fully ended. 

But when a younger man in the full 
bloom and strength of his life, with his 
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work well began and every prospect of 
success, is snatched away, our regret is far 
deeper and our grief and sorrow, both for 
him and his family, is more acute. 

And at such times we are made to feel 
the truth of what the poet has written : 

There is a Reaper whose name is Death, 

And with bis sickle keen, 
He reaps the bearded grain at a breath, 

And the tlowers that grow between. 

That Reaper has been with us, passed 
the bearded grain and plucked the flower 
of manhood from among us in the fullness 
of its bloom. 

Death has all seasons for his own. We 
may throw away our lives, but we cannot 
barter with death for any definite exten- 
sion of our time. He may meet us in the 
shock of battle, in the roaring tempest or 
on the raging seas, on the rushing railroad 
train, by the touch of the electric wire, or 
in the exploding mine. And he may enter 
our homes unannounced, as in the present 
case, stand invisible by the side of his 
victim, and, whether alone or surrounded 
by his loved ones, to smooth his pillow and 
receive his dying words, strike him down. 

Mr. Weaver was a man of correct habits, 
kind hearted, beloved by those who knew 
him, leading a life of usefulness. He filled a 
number of important positions with credit 
to himself and the bar, and it is customary 
and proper that in such cases we should 
take notice of his departure, speak of his 
virtues so that his good deeds may be re- 
membered for an example and not buried 
with him in his grave, and send our heart- 
felt sympathy to his deeply bereaved family 
with such words of comfort and encourage- 
ment as we can give. 

A, S, Henhey^ E»q.^ said: 

Mr. Chairman : Death has again en- 
tered the ranks of our association and taken 
from us one of our members, in good health 
and in the prime of life, and his death is a 
great shock to the community. I have 
shared Mr. Weaver's office for many years. 
I have known him for thirty years, in all 
of which time there has been no unpleas- 
antness between us. He was an exemp- 
lary, conscientious and truthful man, and 
he might be followed as an example with 



great profit. He was a good lawyer and 
paid careful attention to all his cases and 
enjoyed the confidence of a large clientage. 
Socially, Mr. Weaver was a pleasant man, 
and very fond of his friends. His home 
life, too, was pleasant, and he never was so 
happy as when with his wife and child. 
Mr. Weaver was a teacher before being 
admitted to the Bar, and he never lost his 
interest in education, being frequently 
called upon to make addresses before vari* 
ous schools in the county. 

After all, when life's work is ended and 
all has been said and done, the greatest and 
best tribute that can be paid to the memory 
of a man is, that he was an honest, con- 
scientious and godfearing man. 

Upon motion of A. F. Hostetter, Esq., 
the following were appointed as a commit- 
tee to draw up suitable resolutions: A. F. 
Hostetter, B. F. Davis, A. S. Hershey, J. 
W. Denlinger, H. R. Fulton, T. B. Hoi- 
ahan, Esqs., and Hon. D. McMullen. 

The committee reported the following 
resolutions, which were adopted : 

" The members of the Lancaster Bar, 
called together by the sudden death of 
William D. Weaver, Esq., record this ex- 
pression of their esteem for him as a col- 
league and as a man, to be entered upon 
the minutes of the court, transmitted to his 
family, and published in the daily news- 
papers and in the Lancaster Law Re- 
view: 

The death of Mr, Weaver removes from 
our midst one who was uniformly honorable 
and courteous in his dealings with his pro- 
fessional brethren, and who carried his 
conscience into every relation of life. 

He practised his profession for over a 
quarter of a century with scrupulous fidel- 
ity to the court and to his numerous clients, 
and as district attorney was diligent and 
fearless in the discharge of his ofiBcial 
duties, while fair and impartial alike to 
friends and foe. 

He took a deep and unselfish interest in 
the general welfare of the community, was 
active in church and state, and every good 
cause found in him sympathy and support. 
As a citizen, he had decided convictions on 
public affairs, and both as an individual and 
as a member of the municipal government,. 
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biB vote and influence were ever for men 
and measures which he believed to be in 
the interest of the whole people. 

He was pure and simple in his private 
life, exemplary in his habits, fortunate in 
his domestic relations, and enjoyed and 
deserved the esteem and confidence of all 
who knew him. 

In his death this Bar loses an honored 
member, the community an honest man and 
good citizen, and his family, with whom we 
deeply sympathize, a faithful and devoted 
hnsband and father." 

Edward D, Reillyy E%q,y said: 

Mr. Chairman : William D. Weaver, 
Esq., has passed to the eternal reward 
that awaits every good man, woman and 
child that has been, or will be, born. He 
was in every sense of the word a good 
upright, conscientious and honorable man. 
While he did not possess the brilliancy, 
ability or celerity of some of his fellow- 
members of the legal profession, it can be 
unqualifiedly said of him that no man 
that any of us knew was truer to his word, 
or more faithful to his clients. When he 
knew that his client was in the right, he 
never swerved from the path of duty ; 
when he knew he was wrong, he declined 
to represent him. William D. Weaver 
never sat at either the plaintiff's or de- 
fendant's table in a civil action fighting 
for what he knew to be wrong. 

In politics he conducteda manly fight for 
an honorable office. For six years he 
made this fight, and he asked the assist- 
ance of none but the sturdy yeomanry of 
the county and the honest electors of the 
city. During those six years he had seen 
80 much of deception and untruth that this, 
unfortunately, had a tendency to make 
him in a measure distrustful of many 
people, but to those whom he trusted 
William D. Weaver conducted himself as a 
gentleman at all times, and he gave no 
quarter to those whom he had detected in 
deception of any kind. The only criticism 
that I have to pass on Mr. Weaver is, as 
District Attorney, he sometimes, believing 
it to be bis duty, pressed too strongly for 
a conviction, but I sincerely believe that 
he did this thinking it to be his whole duty. 



As a member of councils, he was always 
found fighting for the cause of the people, 
and this attribute in his makeup resulted 
in his defeat for that really honorable 
oflSce. As a man among men, as a bus* 
band, as a father, he had an unblemished 
record, and the hearts of the community 
go out to his stricken household. He was 
forty-five years old before he took unto 
himself a wife, and I sincerely believe 
that in that period of time he was never 
guilty of an immoral act, and we all know 
so well how much domestic happiness has 
been his since his marriage. There waa 
not a Sunday in my recollection (and I 
live close to him) that I did not see him 
on his way to church in the morning, and 
on the way to his Sunday-school class in 
the afternoon. I should consider that no 
more beautiful epitaph could be written 
upon my tomb, or upon the tomb of any 
lawyer, than we can write upon the tomb 
of William D. Weaver: " Here lies an able, 
upright, honorable, truthful and just law- 
yer, and may his soul rest in peace." 

TT. F, Beyer ^ Esq,^ said : 

Mr. Chairman : It was my privilege to 
know William D. Weaver intimately for 
more than twenty-five years, and I wish 
to bear testimony to his character as a 
citizen, and to his careful, studious habits 
as a lawyer. He had the confidence of a 
large clientage, and indeed the remarkable 
loyalty of the entire community in which 
he was born and brought up. I do not 
think it can be said of a single lawyer at 
this Bar that the people of his own home 
who knew him best have stood by him and 
trusted him with their business matters to 
a greater extent than the people of East 
Earl and surrounding townships have shown 
their fidelity to and appreciation of Wil- 
liam D. Weaker. 

He was elected District Attorney in 
troublous times, when three strong poli- 
ticians sought to control political matters 
in this county. Mr. Weaver was chosen 
by the votes of people who were not poli- 
ticians, and he managed that office fairly 
to friend and foe, so that from that day to- 
this there has never been one breath of 
scandal touching his administration. 
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It was the same way while he was in 
councils. Of course, like all of us, he made 
mistakes, but his heart was always right 
and it was always with the people. He 
may not always have voted as you or I 
would have done, but there can be no 
doubt that he never cast a votie he did not 
in his heart believe was for the best inter- 
ests of the whole people of the city of 
Lancaster. 

In his church and in the secret orders 
to which he belonged, he enjoyed elevation 
to nearly all the offices of trust and honor 
it was possible to confer. His honesty and 
integrity were above question, and he was, 
in short, the very sort of man that one 
would wish to leave as his executor or as 
the guardian of his minor children. 

His death was sudden, and that was a 
terrible home-coming to his wife and child ; 
but in the midst of all we feel confident 
that he was prepared for the end coming 
as it did, and that his upright life and 
Christian character have insured him a just 
reward. 

B, F. Davia^ Fsq.y said: 

Mr. Chairman : The sudden and shock- 
ing death of our lamented brother has 
caused suffering which time will be a long 
while in effacing. I have known Mr. 
Weaver since his young manhood, when he 
was first a student, and watched his rise 
and progress in the profession of his choice, 
and in all the intervening years I have yet 
to know or to hear of a single act or deed 
that would reflect discredit upon him. His 
career at the bar is familiar to us all. He 
enjoyed the confidence of the community 
because of his integrity, character and 
ability. His sterling qualities were at- 
tested by the fidelity to his fortunes of 
those who knew him best. Born and 
reared in the northeastern section of this 
great county, his most faithful followers 
were the men of the Earls who knew him 
from his birth to the time of his death and 
never wavered in their devotion to him, 
and wherever he was thoroughly known, 
the name of William D. Weaver was a 
synonym for honesty in public and private 
life. As a lawyer his integrity could 
never be justly questioned, and as a skilful 



advocate his ability exceeded the estimate 
placed upon him by some of his brother 
members at the bar. As District Attorney 
he was fearless and impartial. The records 
of the court during his term show that the 
people had an able protector and defender 
of their rights and property in him. Some 
half dozen murderers were brought to 
justice under his administration and other 
crimes exposed and punished, all of which 
showed the desperate legal conflicts in 
which he was the leading actor. I shall 
never forget the masterly appeal he made 
in his closing address in the last important 
civil case which he tried. I mean the case 
of Miller vs. Miller, in which, as the lead- 
ing counsel for the widow and child of 
Hiram K. Miller, deceased, he won a signal 
victory. As a member of councils, his 
record was on the side of the people's 
rights against the inroads of corporate ag- 
gression, as, witness the telephone ordin- 
ance, bills imposing taxes on street car 
lines and payment of interest on city money 
on deposit in banks. Wherever he was 
placed he was the same upright, honest, 
fearless man. He could not be bribed, 
driven, coerced or persuaded to do any- 
thing his conscience did not approve of. As 
a friend, he was always true and loyal and 
his word was his bond. A kind husband 
and loving father, our hearts go out to 
those who have been so terribly smitten. 
A unique figure has gone out of the bar. 
He has cast aside the robes of the barrister 
for the cerements of the grave ; but the 
memory of his character and career will be 
a comfort to his friends and a consolation 
to his widow and orphan child. 

H. R. Fulton^ Esq.y said : 

Mr. Chairman : It is with a feeling of 
most profound sorrow that I rise to tender 
a tribute to the memory of our departed 
brother. 

I had been at the Bar about three years 
when one day in the summer of 1873, Mr. 
S. S. Martin, now of the Leopard hotel, 
came into the office of Mr. Atlee, with 
whom I was associated, and introduced Mr. 
Weaver as a young man who desired to 
study law, and who had been recom- 
mended to come to him for instructions. 
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He was yoang, slender, good-looking, and 
with a dash and assurance indicative of a 
will to make life's work a success. I was 
pleased with the young man from the first, 
and when consulted about the propo- 
sition of taking him as a student, I heartily 
replied," Yes, take him in, he is all right." 

Thirty years have rolled by since that 
introduction. During the first few years 
of that time I was very close to Mr. Weaver, 
socially, and of late years I have met him, 
seen him, and heard hira until I think I 
know Mr. Weaver well, and at no time 
during all that period have I ever seen or 
heard anything that would cause me to 
change my first impression, ''Yes, take 
him in, he is all right." 

He has been an honor to the profession, 
to his preceptor and to his good old father, 
who I believe is still living at the age 
of ninety-two. 

Mr. Weaver was a good student of the 
law. He was a careful, pains-taking, reli- 
able lawyer. He was industrious and 
persistent. He was a fluent, easy speaker, 
and he had considerable gift of oratory. 
He was honest and conscientious in the 
performance of his duty to his clients. One 
of the last accounts filed by him in the 
Orphans' Court was the executor's account 
in the Neeper Estate, which, in my opinion, 
is a model of careful and accurate detailed 
statement. 

Mr. Weaver brought to his professional 
work a good education, some executive 
capacity acquired in school teaching, a 
strong constitution, great energy and abil- 
ity. He was a good German and loved to 
converge in the German language. He 
was genial and social in his disposition and 
of a kind and obliging nature, and well 
deserved the large clientage and practice 
he had acquired. He was proud of the 
Millersville State Normal School, of which 
he was a graduate, and took great pleasure 
in returning to act as judge of an oratorical 
contest or to take part in the annual com- 
mencement exercises. 

He was a good councilman, and served 
faithfully the city's interests regardless of 
his own popularity. His term as District 
Attorney of the county was characteristic 
of the man, in the firm and unflinching 



performance of duty. His record in poli- 
tics, his official career, his professional life, 
are all before our people now as an open 
book, and show a good heart and a clean 
life — a useful, an honorable and successful 
man. 

Always straight and correct in profes- 
sional work, of him it may with truth be 
said: 

"No orphan's cry to wound mine ear, 
My honor and my coDscience clear, 
Thus may I calmly meet my end, 
Thus to the grave in peace descend.** 

I. C. Arnold, E%q,^ said : 

Mr. Chairman : We have paused for a 
few moments in our busy whirl of life to 
contemplate the sudden taking off of our 
brother, and to pay tributes to his memory. 
I arise not with the expectation of adding 
anything new to the testimonials of the 
worth and noble characteristics of the 
departed, not already expressed here — but 
I desire to niingle my voice with the 
anthem of affectionate eulogy because he 
was my friend, and possessed such quali- 
ties of character, that we may well con- 
template them and dwell upon them for the 
lessons we may learn from them. 

It may be trite, but nevertheless a true 
and forceful saying that ^^ An honest man 
is the noblest work of God." All here 
have testified to the high integrity of Mr. 
Weaver. He was honest to his client, to 
his profession, to his friends. Honest to 
the community in which he dwelt, and 
above all honest to himself and his own 
convictions of right. When he had made 
up his mind as to what was right, there 
was no shadow of turning. He was not to 
be tossed about with softly whispered 
promises of personal gain, even in politics, 
when it meant an injury to the community 
or the sacrifice of a friend. He was will- 
ing and did sacrice himself for what he 
believed to be great political wrongs to 
the community. 

I care not to what heights a man may 
attain in political or social position, if it 
cannot be said of him when the end comes, 
^' he was an honest man," as the rest 
counts for naught. 

It is a comforting thought that 
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** It \b not all of life to live, 
Nor all of death to die." 

And that the life beyond is something 
better, and when death comes, we must 
confidently accept the words "Death is 
not the end of life, but an event in life." 
And the man who lives up to the best that 
is implanted within him need have no fear 
of the change. 

We shall all miss Mr. Weaver's smiling, 
genial face, the community will miss a 
model citizen, and we sincerely hope that 
the memory of his noble, honest and ex- 
alted life will inspire all to live and act 
nearer to the line of duty. 

Henry Carpenter^ Eaq.^ said : 

Mr. Chairman: One of the rewards of 
a well-spent life is the extolling of its virtues 
by the friends of a deceased person after 
his death. 

As we are gathered here to day to pay 
respect to the memory of our deceased 
brother, William D. Weaver, I desire to 
add my testimony to his worthy life. 

He was a self made, honest and industri- 
ous man ; a kind and loving husband and 
father. He was chosen to fill various 
public offices by his fellow citizens, the 
duties of all of which he performed with 
fidelity and ability. He was exalted to 
high rank in various social organizations 
by his fellow members ; in fact his sterling 
integrity was recognized in all walks of 
life. In a few words he was an honorable 
citizen, and more than that cannot be said 
of any man. May peace rest with his 
ashes. 

I now move that when this meeting ad- 
journs we adjourn to meet here again at 
10:80 o'clock to-morrow morning to attend 
his funeral in a body. 

Remarks were also made by A, F. 
Sostetter and B. C, Atlee^ Esqs. 

On motion adjourned to meet on Wed- 
nesday morning at 10:30 to attend the 
funeral in a body. 



C. P. OP LANCASTER COUNTY. 
Appell vs. Oppenheimer. 

Magistrates — Attachment against non^ 
resident debtor under Act of May 5, 
187i, P. i., 1^3— Irregularities — 
Waiver of by appearance. 

A defendant in attachment proceedings be- 
fore a magistrate, who appears and takes part in 
a hearing on the merits, thereby waives his right 
to take advantage of the plaintiff's failure to file 
a proper bond, or the constable's failnie to serve 
a copy of the inventory of the goods attached on 
the defendant or to state specifically in his i*e- 
tui-n the manner of service of the writ, althongh 
the defendant protested against said irregulari- 
ties before he testified at the hearing. 

A certiorari brings up only the record, and 
the notes of testimony showing also the objec- 
tions made by parties during the hearing before 
the magist rate ai-e not part of the record. 

On certiorari the court must be guided by the 
statements in the transcript rather than by the 
testimony attached to the return, and if the 
magistrate has falsified his lecoi'd, there is an- 
other method of redress. 

December Term, 1902. No. 24. 
Certiorari. 

C. C. Kauffman and M, G. Schaeffer^ 
for certiorari. 

Walter C, Douglas^ contra. 

March 28, 1903. Opinion by Landis, J. 

On November 15, 1902, proceedings were 
commenced by the plaintiff against the de- 
fendant, by attachment before C. H. Stover, 
Esq., a justice of the peace, for breach of 
contract, upon the allegation that the defend- 
ant was a non-resident. James Crothers, 
manager of the Columbia Opera House, 
was served as garnishee, and certain prop- 
erty pertaining to the Miss New York Jr. 
Company was attached. The defendant 
then gave bond in the sum of $150, in ac- 
cordance with the Act of Assembly, and 
the goods seized were released. A hear- 
ing was fixed for Friday, November 28, 
1902, at 3 o'clock p. m., this time being 
named by request of counsel for the said 
Oppenheimer, and on that day both parties 
appeared in person and by counsel ; a full 
hearing was had, and the justice rendered 
judgment in favor of the plaintiff for the 
sum of $60.00. The present writ of cer- 
tiorari was, thereupon, sued out, and it is 
now asserted that the proceedings before 
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the justioe were irregular and illegal, be* 
cause no bond was filed by the plaintiff 
before the attachment was issued, and be- 
cause the constable who served the writ 
did not make and serve a copy of the in- 
ventory of the goods attached upon the 
defendant, and did not state specifically in 
his return the manner in which he served 
the said writ. 

It is needless to dwell at great length in 
investigating the two last reasons assigned. 
A complete answer to them, I think, is 
that the defendant appeared before the 
justice and took part in the hearing. This 
was a waiver of any defect in the service, 
and even though it was proceeded with 
against bis protests, he nevertheless did 
participate in it, and it would now be too 
lato for that to be of any avail in his be- 
half. In Weidenhamer vs. Bertie, 103 
Pa., 448, where on an appeal from a judg- 
ment entered by a justice of the peace, it 
appeared from the transcript that the de- 
fendant was a non-resident, and that the 
summons was made returnable more than 
four days after it was issued and the tran- 
script also failed to state the cause of action 
and the amount claimed, it was held that, 
although defective in these particulars, yet 
as the trial and judgment was for a sum 
within the jurisdiction of the justice, and 
the defendant appeared and proceeded with 
the trial, he had waived his right to raise 
the question of jurisdiction presented 
thereby. A large number of cases of 
similar import might be cited upon this 
subject, but we deem it unnecessary to set 
them forth at any length. They are col- 
lated in Pepper & Lewis' Digest of Deci- 
sions, Vol. 10, pp. 17232 to 17236, inclu- 
sive. 

The only question then remaining is as 
to the alleged neglect to give bond. Sec- 
tion 1 of the Act of May 8, 1874, P. L., 
123, provides " that it shall be the duty of 
any alderman or justice of the peace, for 
any claims not exceeding one hundred dol- 
lars, to issue an attachment against any 
defendant, on the application of the plain- 
tiff * * * upon proof by the affidavit of 
the plaintiff or some other person or per- 
sons to the satisfaction of the alderman or 
justice of the peace that the defendant is a 



non-resident of this Commonwealth, which 
affidavit shall also specify the amount of 
the plaintiff's claim, or the balance 
thereof," etc. " Provided that before 
such attachment shall issue the plaintiff or 
some one in his behalf shall execute a bond 
in at least double the amount of the plain- 
tiff's claim with good and sufficient 
security," etc. It must be conceded that 
in this case the plaintiff filed no such bond. 
There was therefore no compliance with 
this requirement of the Act. What he did 
do was to place in the hands of the justice 
a draft for $150.00 certified by the Com- 
monwealth Trust Company of Harrisburg^ 
Pa., drawn by Markley & Appel and pay- 
able to bearer or order. This appears 
from the testimony taken upon the hear- 
ing which was returned, with the transcript^ 
by the justice. It also shows that counsel 
for the defendant, after the plaintiff's evi- 
dence had been introduced, and only then, 
objected to proceeding with the case, be- 
cause no such bond was executed, and be- 
cause the attachment was improperly served 
and returned, and the defendant's wife, 
and not he, was the owner of the Miss New 
York Jr. Company. The evidence, how- 
ever, is no part of the record, and the 
record itself discloses no such facts. The 
transcript reads: "The same day bond 
filed and attachment isdued," etc. In ad- 
dition it also appears that notwithstanding 
his protest he did go on with the hearing, 
and testified there to his defense at 
length. In Quay u«. Kuckmer, 2 Clark^ 
307, where proceedings were commenced 
by attachment under the Act of July 
12, 1842, abolishing imprisonment for 
debt, no bond with good and sufficient 
sureties was executed previous to the 
issuing of the attachment ; and it was held 
that the defendant waived the irregularity 
by appearing and confessing judgment. 
Bell, P. G., in delivering the opinion said: 
"The affidavit and bond prescribed by the 
statute are for the benefit of the defend- 
ant, and though making the one and giv- 
ing the other are conditions precedent to 
the issuing of the writ, they may be waived 
by the act or agreement of the party. In- 
this respect there is a difference between 
proceedings that are altogether void for 
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want of jurisdiction, and such as are merely 
irregular. * * * But whore the tribunal 
has jurisdiction of the subject matter, and 
the objection onlj arises from the form in 
which the proceedings are brought before 
the Court, it may be waived by the act of 
the party." In Mayes vs. Jacoby, 8 S. & 
R., 526, Mr. Justice Gibson said, " Any 
one may dispense with provisions that were 
intended to operate in his own favor," and 
in Weidenhamer vs. Bertie, supraj the 
Court declared that "as the justice had 
undoubted jurisdiction of the cause of 
action, all other irregularities were so 
waived as to condone all errors." In 
Temple vs. Myers, 16 C. C. R., 232, 
where a non-resident was served with a 
long summons instead of a short one, but 
he appeared and made his defense before 
the justice, it was held that the irregular- 
ity was presumed to be waived ; and in 
Bryant vs. Hendee, 40 Mich., 543, where 
an attachment was issued by a justice upon 
a bond filed with but one surety, which 
was insuflScient under the Statute of 
Michigan, it was decided that as the de- 
fendants appeared and answered on the 
return day of the writ, the Court thereby 
obtained jurisdiction and the defects in the 
previous proceedings became immaterial. 
The case of Downward vs. Jordan, 7 Dist. 
Rep., 273, has beeft cited as inconsistent 
with this position. I do not think that it 
necessarily follows that that case is alto- 
gether at variance with the setmingly 
prevailing view. The fact that the learned 
judge in closing his opinion says: "How- 
ever the parties appeared and had a hear- 
ing, hence the judgment is good and is 
confirmed," would indicate that he con- 
curred in the general doctrine. It is true 
that he quashed the attachment, and in 
doing this I fail to see how the other pro- 
ceedings could be sustained even in part, 
if the attachment was bad. I, however, 
prefer to adhere to the whole length of the 
rule, and where the proceedings would 
have been sustainable, if all matters of 
form had been strictly followed, it appears 
to me that, even if there be defects, the 
judgment in attachment is good where the 
parties elect to submit to the jurisdiction 
and try the case upon its merits. Of 



course, as has been before stated, the 
transcript shows that a bond was given, 
and I must be guided by it rather than by 
the testimony attached to the return, and 
if the magistrate has falsified his record 
there is another method of redress, but 
from either point of view the proceedings 
seem to me to be unassailable. Therefore, 
upon the whole showing I think that these 
exceptions cannot be sustained. 

Exceptions overruled and proceedings 
of justice confirmed. 



0. C. ADJUDICATIONS. 



April 20 : 

James W. Harsh, Columbia, $7,196.33. 

Mary E. Shreiner, City, $13,636.52. 

Robert B. Patterson, Colerain, $224.10. 

Hannah M. Erney, Bart, $966.42. 

Annie S. Brown, Fulton, $1,282.65. 

April 21: 

William Zinn, E. Cocalico, $1,463.40. 

Ann Franklin Atlee, City, $1,224.38. 

April 25: 

George Speise, E. Donegal, $721.21. 



SUPREME COURT OPINIONS. 



On April 25th, 1903, the Supreme 
Court handed down an opinion aflirming 
Lancaster County vs. Hershey, et a?., 
(Appeal of Brubaker, et al.). Potter, J., 
dissents. 



SUPERIOR COURT OPINION. 



On April 23d, 1903, the Superior Court 
handed down an opinion reversing Guhl 
vs. Frank, appellant. 



OPINIONS IN LOCAL COURTS. 



The following opinions have been handed 
down by Judge Landis : 

On April 27, 1903 : 

Frank E. Brown vs. The Lancaster and 
Williamstown Turnpike Company. Rule 
for new trial dismissed. 

Martha S. Potts vs. Charles J. Hosfcer. 
Bill in equity dismissed at cost of defendant. 
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Vol. XX,] MONDAY, MAY 18,1903. rNo.27. 



^tt^eme j^amt 



Commonwealth to Use of Oounty of Lancas- 
ter vs. Hershey et al. 

County trea9urer — Suit on bond of — 
Assignment of breaches — Practice — 
Amendment — Book entries — Affidavit 
of defense — Laches of county commis- 
sioners — County auditors* report — 
Acts of April 16 j 188^^ Sees. SS and 
Si, P. L., 5i2; June U, 18S6, P. 
L., 637; May S6, 1887, P. L., S71 
and June 5, 1891, P. L., eS9. 

Where the sureties on the state bond of a de- 
faulting county treasurer filed under Sec. 84 of 
the Act of April 15, 1884, have been judicially 
decided to be liable for a certain amount, by 
reason of his failure to pay orer the state tax 
on mortgages, judgments, etc., it follows that 
the sureties on bis county bond, filed under Sec. 
88 of said act, are liable for the balance of his 
defalcation, less commissions, etc. 

The statute expressly requiring a county 
treasurer to pay to his successor all moneys in 
bis hands and his bond being so conditioned, an 
active duty is thereby imposed upon him, and a 
failure to perform it by immediately paying the 
balance in his hands to his successor without 
awaiting the action of the county auditors is a 
breach of the condition of the bond. 

The sureties of the county treasurer are not 
discharged by the laches or omissions of the 
county commissioners. 

The act of June 14, 1886, requiring the assign- 
ment of breaches of the bond has no application 
to a suit on the bond of a county treasurer. 

Under the Act of May 25, 1887, and the local 
rules of court in Lancaster county, an affidavit 
of defense must be filed in an action of as- 
sumpsit on the official bond of a county treasurer. 

Book entries and accounts are not the basis 
of such action and need not be set forth in the 
statement. It is sufficient to set forth the sum 
alleged to be due and a copy of the instrument 
sued upon. 

Suit may be begun against the sureties on a 
county treasurer's official bond before the county 
auditors have settled the treasurer's accounts. 

Where an amended statement has been filed 
by leave of court it is competent for the court to 
make such order for personal service thereof 
and for the defendant's reply as the justice of 
the case may require. 

Appeals of C. H. Hershey, et al., from 



the judgment of the Conrt of Common 
Pleas of Lancaster Connty, entered for 
want of a sufficient affidavit of defense. 

This suit was brought against the de- 
faulting county treasurer and his bondsmen 
on his oounty bond, under Sec. 88 of the 
Act of April 16, 1 834, P. L., 542. There 
was no personal service on the treasurer. 

A suit on the State bond, filed under 
Sec. 84 of said Act, has been determined 
and judgment entered for $10,666.48. 
(See 200 Pa., 806, and 19 Law Review, 
880 

The amount of the County bond was 
$100,000 and of the State bond $60,000. 
At the expiration of his term of office 
Hershey, it was claimed, should have had 
in his possession the sum of $88,980.88, 
the amount of State taxes assessed upon 
Lancaster County for the year 1899, and 
the sum of $42,780.61, the balance of 
County revenues, amounting altogether to 
the sum of $126,661.44. 

The amount left in the treasury and 
paid over to the county commissioners was 
$61,628.50, commingled State and County 
funds, leaving a shortage of $65,087.94. 

The County voluntarily paid to the State 
$88,980.88, the amount of the personal 
property tax, and received back $62,- 
818.65, being the County's three-fourths 
share thereof. 

The sureties on the County bond claimed 
that they were only liable for such pro- 
portionate part of said deficit as the total 
amount of county funds, $42,780.61, bears 
to the total amount alleged to have been in 
the hands of the treasurer, calculated as 
follows: 

$126!mi;44 ^^ '^'^^ of 166,087.94=121,941.20, 
Or such proportionate part of the County 
funds as the total deficit, $65,087.94, bears 
to the total amount alleged to have been 
in the hands of the treasurer, as follows : 

$m;Ml.'44 ^^ '^^^'^'^^ ^^ $42,780.61=121,941.20. 

The sureties on the county bond also 
claimed that their liability might be stated 
as follows : 
The amount of 

the four-mill 

tax was . . . $88,980.88 
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The amouDt of 
the Coaaty 
duplicate was. 



41,780.61 



Total of State 
and County 
tax . . . 
The amount of 

cash left by 

the Treasurer 

was .... 
Of this, the 

amount appli- 
cable to the 

State tax 

would be . . 40,884.19 
And the amount 

applicable to 

the County 

tax would be. 20,789,31 



$126,661.44 



61,623.50 



Total . . . 61.623.50 

The State would have recov- 
ered in this suit on its 
bond 60,000.00 

It would retain its portion of 

the total State tax . . . 20,772.88 



It would remit to the County 

on account of its portion of 

State tax 89,227.12 

The County already would 

have, of the cash left by 

the Treasurer, on account 

of its share of the total 

State tax, as calculated 

above 40,834.19 



Which would give it for its 

share of State tax . $80,061.81 

Its share of the State tax, 

however, would amount 

only to 63,157.95 



Which would leave a balance 
to which the sureties on 
the State bond would be 
entitled, or which amount 
they could offset in the 
suit of the Commonwealth 
against them on the $60,- 
000 bond of $16,908.36 



The County bondsmen would 
be liable for the whole 
amount of the County 
duplicate $42,780.61 

Their proportion of the cash 
left by the treasurer as cal- 
culated above would be . 20,789.81 



Leaving a deficit to be paid of $21,941.80 
For which judgment should be entered 
against the sureties on this bond. 

The court below entered judgment for 
the portion of the defalcation not covered 
by the state bond, with interest, viz: $61,- 
104.62, in the following opinion: 

April 19, 1902. Opinion by Landis, J. 

Emanuel H. Hershey, having been 
elected Treasurer of Lancaster County, 
before entering upon the duties of his 
oflSce, gave two bonds, one to the County 
of Lancaster, in the sum of $100,000, con- 
ditioned to '^faithfully perform all the 
duties of the said office," to ** keep safe 
and render just and true accounts of all 
moneys that shall come into his hands on 
behalf of the said County," and to "de- 
liver to his successor all books, papers, 
documents and all other things held by 
him in right of said office," and to ** pay 
to his successor in office any balance of 
money belonging to the said County;" 
and the other to the Commonwealth of 
Pennsylvania, in the sum of $60,000, con- 
ditioned to ''keep safe and account as 
directed by law for all moneys received by 
him for the use of the said Common- 
wealth," and to "faithfully discharge all 
duties enjoined on him by law in behalf of 
said Commonwealth of Pennsylvania." 
His term of office expired on the first 
Monday in January, 1900, and his suc- 
cessor, Jacob Stoner, then assumed the 
duties of the office. He proved to be a 
defaulter, the amount of his deficiency 
being $65,087.94. From this, the plain- 
tiff, in its amended statement, admits there 
should be deducted certain commissions 
and allowances. It is not assumed that 
any moneys came into his hands which 
were not covered by one of these bonds, 
and the present proceeding is to ascertain 
the liability of the County bond. 
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Id Commonwealth, to the Use of the 
County of Lancaster, vs. Hershey et al,^ 
200 Pa., 806, the liability on the State 
bond was fixed at $10,666.48 [19 Law 
Reyibw, 88], and judgment was entered 
for that amount. That case conclusively 
settles the law as to the liability of the 
State bondsmen, and it would be futile for 
us to again enter into a discussion of that 
question. [It would, therefore, seem to 
follow, as a corollary, that, if the whole 
default was $65,087.94, and the State 
funds included in that amount and which 
the State bondsmen were compelled to pay 
were $10,666.48, the difference, less the 
deductions above referred to, would be the 
amount of County moneys not paid over, 
and, therefore, that would be the liability 
for which the sureties on the County bond 
are now responsible.] It must, of course, 
be conceded that the judgment in the case 
against the State bondsmen cannot abso- 
lutely determine the rights of the sureties 
on the County bond ; but the principles 
decided in that case must necessarily be 
effective against these defendants, if the 
facts as here presented are similar to those 
coming before the court in that proceeding. 
If, therefore, no new legal diflSculties 
would intervene, we would be bound to 
render a judgment based upon the con- 
clusion there laid down by the Supreme 
Court, and it only then remains for us to 
investigate what additional objections have 
been here interposed to prevent the entry 
of such a judgment which were not pre- 
sented at the hearing of the other case. 

Upon this suit being brought, a state- 
ment was filed and served upon the de- 
fendants. They thereupon filed affidavits 
of defense. The plaintirf then withdrew 
its original statement and filed an amended 
statement, and the defendants having been 
ordered by leave of court to file affidavits 
of defense, the plaintiff entered this rule 
for judgment. The defendants protested 
against this withdrawal and substitution, 
and claimed that, in any event, no judg- 
ment could be entered on the amended 
statement; but their objection does not 
appear to us to be tenable. This very 
method of procedure was sanctioned by the 
Supreme Court in Jones v%. Gordon, 28 



W. N. C, 802, and Williams, J., deliver- 
ing the opinion of the court, there said : 
^^ The second question is equally free from 
difficulty. The Act of 1887 authorizes 
the service of a copy of the plaintiff's 
claim on the defendant, and requires him 
to answer under oath. Amendments are 
liberally allowed in our practice. Where 
an amended statement has been filed with 
leave of the court, it is competent for the 
court to make such order for personal ser- 
vice thereof and for the defendant's reply, 
as the justice of the case may require. 
The plain purp6se of the Act of Assembly 
is to reach the real point in dispute by the 
most direct road and in the most expedi- 
tious manner consistent with a due regard 
to the rights of the parties. We see no 
objection to such a construction as shall 
secure this purpose, and we accordingly 
hold that the court allowing an amendment 
in the statement may provide by rule or 
order for its actual service, and for judg- 
ment for want of a reply within such 
reasonable time as it may fix." We need 
discuss no further this objection, as we 
think it is, by the case quoted, sufficiently 
disposed of. We will, therefore, proceed, 
as briefly as possible, to consider the con- 
tents of the affidavits of defense. 

The first question raised is, whether the 
case is within the affidavit of defense law ; 
for, if it is not, the plaintiff would not have 
been entitled to a judgment, even if no af- 
fidavit of defense had been made. Strock 
vs. Commonwealth, 90 Pa., 272 ; Gottman 
v%. Shoemaker, 86 Pa., 81. And the fil- 
ing of one is no waiver of an objection to a 
sufficiency of the plaintiff's affidavit of 
claim. Hutchinson vs. Woodwell, 107 
Pa., 509 ; Bartoe vs. Guckert, 158 Pa., 
124. Prior to the passage of the Pro- 
cedure Act of May 25, 1887, P. L., 271, 
it was held that, under the special Acts of 
Assembly and rules of court, applicable to 
certain particular courts and counties, of- 
ficial bonds given by officers entrusted with 
responsible duties, and by their sureties 
for the faithful performance of such duties, 
were not within the affidavit of defense 
law, and no judgment could be taken in 
suits upon such bonds for want of an affi- 
davit of defense. Berlin vs. Common- 
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wealth, 99 Pa., 42; Commonwealth v$. 
Hoffman, 74 Pa., 105 ; Strock v$. Com- 
monwealth, 9upra, But, by the fifth sec- 
tion of the above recited act, it was pro- 
vided that, ^Mn the action of assumpsit, 
judgment may be moved for for want of an 
aflSdavit of defense or for want of a suflB- 
cient afiBdavit, for the whole or part of the 
plaintiff's claim, as the case may be, in 
accordance with the present practice in 
actions of debt and assumpsit," and, by the 
first section, that *^ all demands heretofore 
recoverable in debt, assumpsit or covenant, 
shall hereafter be sued for and recovered 
in one form of action, to be called an ^ ac- 
tion of assumpsit.' " Section 2 of rule 17 
of our Rules of Court declares that, ^^ in all 
actions of assumpsit hereafter brought in 
the Court of Common Pleas of Lancaster 
County, Pa., in which the plaintiff shall 
have filed a declaration or statement, such 
as is required by the Act of the twenty- 
fifth of May, A. D. 1887, P. L., 271, ac- 
companied by copies of all notes, contracts 
and book entries, or a particular reference 
to the records of any of the courts of Lan- 
caster county, upon which plaintiff's claim 
is founded, with a particular reference also 
to the record of any deed or mortgage or 
other instrument of writing recorded in 
said county, or shall have filed a copy of 
such deed, mortgage or other instrument 
of writing, and a copy of said statement 
shall have been served on the defendant or 
defendants by the sheriff or some other 
person, in the same manner that writs of 
summons are served, it shall be lawful for 
the plaintiff, at any time on or after the 
return day and after filing and fifteen days' 
service of the statement and service of the 
writ, to move the court for judgment by 
default, notwithstanding an appearance by 
attorney, unless the defendant shall have 
previously filed an afiBdavit of defense, 
setting forth clearly and specifically the 
nature and character of his defense." An 
exception is made in actions brought 
against executors, administrators or other 

B arsons acting in a fiduciary capacity. In 
asel vt. Markle, 175 Pa., 405, where 
an action of assumpsit was brought upon 
the bond of a supervisor, and the position 
was taken that no aflSdavit was required, 



the Supreme Court said: ^^ There is no 
merit in the suggestion of counsel that the 
action of the court may be sustained on the 
ground that, under our Procedure Act of 
May 25, 1887, no afiBdavit of defense is 
required, because the suit is on the oflBcial 
bond of the principal defendant." [This 
case, therefore, together with that of Com- 
monwealth V9. Hershey, supraj in which 
the Supreme Court entered judgment upon 
the state bond, would seem to be a satis- 
factory answer to the claim that no afiBdavit 
of defense was here required.] 

A second objection is, that the statement 
is not accompanied by such copy or copies 
of book entries and accounts upon which 
this suit is founded as is required by law. 
We think the assumption that book entries 
and accounts are the basis of the present 
action is unwarranted. An examination of 
the statement will show that the suit is not 
brought upon book entries and accounts, 
but upon the bond. Otherwise, the sureties 
would not be responsible ; for it is not con- 
tended for a moment that the County of 
Lancaster holds a book account against 
any of them. While, therefore, the plain- 
tiff, in order evidently to make it plain to 
every one that the amount claimed upon 
the bond was a correct statement of the 
balance due by the late Treasurer to it, 
has set forth a copy of certain entries 
made by him in his books of account; yet, 
it was not necesssry that this should be 
done in order to recover upon the bond. 
The sum alleged to be due and a copy of 
the instrument sued on were all that were 
required by the Act of Assembly. That 
more was added has worked no injury to 
the defendants ; [and the fact that a full 
and particularized account of all transac- 
tions of the Treasurer during the last year 
of his term was not set out cannot in our 
judgment avail as a defense.] 

It has, however, been strenuously urged 
that no suit could be commenced upon the 
bond until the County Auditors had first 
settled the Treasurer's accounts. We have 
carefully examined the numerous cases 
which, through the industry of the learned 
counsel for the defendants, have been cited 
upon this point ; but among them we fail 
to find a single one which supports the 
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proposition in its entirety. It, is true that 
it has been held that a settlement, when 
ODce made by the auditors, is conclusive 
between the officer and the county, unless 
appealed from in accordance with the 
statute, and, where the auditors have thus 
adjusted the account, the officer could 
neither maintain an action against the 
county for items not included in the settle- 
ment, nor the county against the officer. 
Siggins V9. Commonwealth, 85 Pa., 278 ; 
Blackmore vs. County of Allegheny, 51 
Pa., 160; County of Schuylkill vs. Boyer, 
125 Pa., 226; Westmoreland County vs. 
Fisher, 172 Pa., 317; Northampton County 
vs. Herman, 119 Pa., 878. These, how- 
ever, are not the real questions, as we 
understand them, which are now presented 
for decision. , 

[Suit here is really brought against the 
sureties alone, there being no personal 
service upon the principal, who, prior to 
the issuing of the writ, had left the juris- 
diction, although technically he has been 
served by leaving a copy of the writ at his 
residence.] [It is asserted and not denied 
that, subsequently to the bringing of the 
suit, the County Auditors audited his 
accounts and found the balance due as is 
claimed by the plaintiff.] At best, then, 
if no judgment could have been recovered 
until after the holding of such an audit, 
what was there in either the Acts of 
Assembly or the decisions of the court to 
prevent the bringing of the suit, and then 
awaiting such an adjudication before entry 
of judgment? Some inconvenience and 
great danger of loss might attend any 
other construction of the law. If, as in 
this case, one of the sureties was dead, 
leaving real estate, and the period of two 
years was approaching since his decease, 
after which time his debts would cease to 
be a lien upon the same, the neglect or 
inability of the auditors to settle finally 
the account before that period had elapsed 
would bring about the loss of the security, 
and perhaps wholly take away the protec- 
tion of the public, were there not others 
upon the bond of equal responsibility, 
against whom it could be enforced. If, 
too, as has been forcibly said, an appeal 
was taken from the settlement, years might 



elapse before a final disposition of it, and, 
in the meantime, all the county's money, 
whether in dispute or not, could be re- 
tained by an outgoing officer, to the great 
prejudice and injury of the county, and 
perhaps to an impairment of its credit. [It 
is true that, in Branch Township vs. 
Youndt, 28 Pa., 182, it was held that, 
where one of the supervisors of a township 
was appointed to collect the road taxes and 
gave bond with securities, no action would 
lie against the sureties without a previous 
settlement of the account of the collector 
by the township auditors. This proceed- 
ing was, however, under a special Act of 
Assembly, and the same principle does not, 
as we think, apply to a case such as that 
now under consideration. But, even if it 
does, we strongly doubt whether it is well 
Considered.] 

The Acts of Assembly which direct that 
official bonds of public officers shall be 
sued for in the name of the Commonwealth 
would seem to refer to those bonds such as 
are given by the prothonotary, register, 
recorder and the like, in which the individ- 
ual citizen has an interest for which he can 
maintain an action upon the bond for his 
use. Even this direction is not, however, 
compulsory, for, in Clarke vs. Potter, 1 
Pa., 159, Gibson, C. J., says : '' Nor is it 
an available objection that the bond is not 
payable to the Commonwealth instead of 
the county. Though the sixth section of 
the Act of 1836 directs how an official 
bond to the Commonwealth shall be sued, 
it prescribes not what bonds shall be given 
to the Commonwealth as a trustee ; and 
the twenty-third and twenty-fourth sections 
of the Act of 1824, which require the 
Treasurer to give one bond for bis duties 
to the county and another for his duties to 
the Commonwealth, are silent as to the 
person of the obligee. But it seems to be 
most natural and proper to give them re- 
spectively to the agents of the interests to 
be secured by them ; in other words, to 
the county or the Commonwealth, as the 
case may require." [In like manner, the 
Act of June 14, 1886, P. L., 637, would 
seem to have no application to cases like 
this. That Act provides for the assign- 
ment of specific breaches of the bond, and 
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the purposes intended to be subserved are 
those which refer to such public oflScers, 
executors and administrators, and the like, 
whoso bonds are given for the benefit of 
individual interests, and may thus be used.] 
The bond of (he County Treasurer is, 
however, somewhat different from other 
bonds. It is for the protection of the 
county alone, and is, therefore, given by 
virtue of the thirty-third section of the 
Act of April 15, 1834, P. L., 537, to the 
satisfaction of the commissioners, condi- 
tioned *' for the faithful performance of the 
duties of his office, for a just account of all 
moneys that may come into his hands on 
behalf of the county, for the delivery to 
his successor in office of all books, papers, 
documents and other things held in right 
of his office, and for the payment to (by) 
him of any balance of money belonging to 
the county remaining in his hands." No 
individual can reap any benefit from it, nor 
can a default entail any individual loss, ex- 
cept that which may fall upon the sureties 
upon being compelled to pay. It is true 
that, by the forty-eighth section of the 
same Act, it is provided that *' the auditors 
of each county, any two of whom, when 
duly convened, shall be a quorum, shall 
audit, settle and adjust the accounts of the 
commissioners, treasurer and sheriff and 
coroner of the county, and make report 
thereof to the Court of Common Pleas of 
such county, together with a statement of 
the balance due from or to such commis- 
sioners, treasurer, sheriff or coroner ;" and 
section fifty-five says : " The report of the 
auditors shall be filed among the records 
of the Court of Common Pleas of the re- 
spective county, and, from the time of being 
so filed, shall have the effect of a judgment 
against the real estate of the officer who 
shall thereby appear to be indebted either 
to the Commonwealth or to the county ;" 
and, in the next section : " An appeal may 
bo made from such report to the Court of 
Common Pleas of the same county, either 
by the Commonwealth, the county or the 
officer." But the sureties in the bond 
have no standing before the auditors, and 
the adjudication is simply between the offi- 
cer and the county or the Commonwealth. 
No judgment can be entered, by reason of 



the settlement, against the sureties, nor 
can they appeal from the finding. Of 
course, the conclusion arrived at by the 
auditors may be binding upon the sureties 
in a subsequent suit upon the bond ; but, 
outside of the mere ascertainment of the 
balance in the hands of the officer, theur 
rights are not prejudiced, and any other 
defenses which they may have are open to 
them in the subsequent action. [We, there- 
fore, hold that the suit was not prematurely 
brought, and the fact that no prior auditors' 
report was filed before its commencement 
does not make this proceeding void.] 

It is also alleged that the defendants are 
not liable for the loss occasioned by the 
default, because it occurred through the 
laches and negligence of the county com- 
missioners This objection may be very 
summarily disposed of. In Commonwealth 
V8, Wolbert, 6 Bin., 292, it was held, 
even in case of a voluntary bond, there 
being no Act of Assembly which compelled 
one to be given, that " an omission on the 
part of the accounting officers of the Com- 
monwealth for a year and upwards to com- 
pel the protbonotary of the Common Pleas 
to settle his account of fees, does not dis- 
charge the sureties on the official bond of 
the protbonotary, although the officers are 
authorized to compel an account at the end 
of each year and to enforce payment by 
execution." And in Commonwealth V9, 
Porter, 21 Pa., 885, it was said : " It is no 
answer to this that the Auditor General, 
for a long time, neglected to decide upon 
the account, for it is settled by numerous 
decisions, beginning with our own case of 
Commonwealth vs. Wolbert, 6 Bin., 292, 
that the state is not chargeable with the 
negligence of its officers in such cases, even 
as against sureties." The court then pro- 
ceeds to say : •' On the principle of com- 
mon justice, how can it be otherwise? 
There is no duty more plainly implied and 
written than that of a county treasurer to 
pay, and how can he excuse his neglect by 
pleading that of his superior officer to call 
on him ? His is the first fault, and it is 
not forgiven because of a similar neglect 
of another. The Auditor General did not 
settle the account, and what of that? It 
was no less the duty of the county treas- 
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nrer to pay, and, if he kept his accounts 
as he ought to have done, he knew exactly 
what to pay." See, also. Commonwealth 
vs. Brice, 22 Pa., 211 ; Pittsburgh, Fort 
Wayne & Chicago Ry. Co. vs. Shaeffer, 
59 Pa., 350 ; Throop on Public OflScers, 
sec. 283, page 289 ; Supervisors vs. Otis, 
62 N. Y., 88. The doctrine that the sure- 
ties of a public oflBcer are not discharged 
by the laches or omissions of another oflS- 
cer or board of officers to take proceedings 
against the principal or to settle his ac- 
counts as required by law, although such 
laches has been gross and unreasonable, 
and the principal has meanwhile become 
insolvent, has been established in numerous 
cases. Throop on Public Officers, sec. 
288, page 290. 

The mere denials contained in the affida- 
vit are of no effect, where it plainly ap- 
pears on the face of the affidavit that the 
general words are a mere evasion of the 
real facts. Assertions on the part of a 
defendant that he has paid a debt, without 
setting forth when and the manner in which 
he has paid it, are of no account, and, in a 
similar w&y, an allegation that he does not 
owe the claim will not be considered. The 
j^eneral allegations contained in the affida- 
vits of defense are based upon the assump- 
tion that some of the moneys for which 
this suit is brought were state moneys and 
not county moneys. A calculation based 
npon the figures presented will show this 
to be the case. That question has, how- 
ever, already been settled.' Thev allege 
that the sum' of $42,730.61 was all of the 
funds of the county of Lancaster in the 
hands of the Treasurer on the first day of 
January, 1900. The difference between 
that amount and $126,661.44, which was 
claimed to be the total of the indebtedness 
before any payments were made, is $83,- 
930.83, the exact amount of the state tax. 
There, then, having been paid by the 
Treasurer to his successor, by checks and 
cash, $61,623.50, the defendants hold that 
the amount due upon this bond was settled, 
because so much should be appropriated 
for this purpose from the Treasurer's pay- 
ment. They ignore, however, their ad- 
missions that no separate accounts were 
kept of the state and the county moneys 



in the bank and that the same were de- 
posited under one account, and they do not 
even allege that the Treasurer himself 
made such an appropriation for their 
benefit. 

[It is now too late to insist that the 
money collected from the state tax was all 
state money.] The Supreme Court, in 
Commonwealth vs. Hershey, supra^ and 
Commonwealth vs. Philadelphia, 157 Pa., 
531, have decided that they will consider 
as paid that which ought to have been paid. 
Three-fourths of the state tax being re- 
turnable to the county upon the payment 
of the whole state tax to the state, that 
court has also determined that this amount 
was to be considered as county money, 
although the interchange had not been 
really made, and, therefore, the actual 
amount of state money in the hands of the 
Treasurer at the expiration of his term of 
office was not $83,930.88, but only $21,- 
612.18, and the cash payment of the 
amount deposited being apportioned be- 
tween the state and the county money, the 
state bond was answerable for its propor- 
tionate share, after deducting the credit 
ascertained upon this basis. 

It must be recollected that there is no 
distinction between the liability of a surety 
and that of a principal in the bond, and 
that the same act of neglect which will 
charge the principal will also charge the 
surety. Where the statute expressly re- 
quires an officer to pay to his successor 
all moneys in his hands, his bond is also 
conditioned to the same effect. An active 
duty is thereby imposed upon the officer, 
and a failure to perform it constitutes a 
breach of the conditions of the bond. 
Throop on Public Officers, sec. 295, page 
300. Whenever the condition of the bond 
is broken, an action lies thereon, without 
notice to, or dennand upon, the principal, 
and, therefore, as in this case, [there being 
an admitted breach of the bond by the 
facts as here presented, we are of opinion 
that the defendants are liable and that 
judgment should be entered in favor of the 
plaintiff against them for the sum of $61,- 
104.62. 

Judgment for plaintiff.] 

The appellants sureties on the County 
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bond, then took this appeal, assigning for 
error (18, 17) the action of the court below 
in not entering judgment for the defend- 
ants (1-9, 11 and 12) the portions of the 
opinion enclosed in brackets, and (7, 9-14) 
in making the county auditors report a 
basis of recovery and holding the following 
and other specified portions of the affidavits 
of defense insufficient to prevent judgment : 

** The said report not having been made 
prior to, or at the time of the bringing of 
this suit, and not being such a report as is 
required by law, they have audited and 
settled the said accounts without notice to 
the treasurer, or the sureties on his bond, 
without the appearance or presence of any 
of them, or summons or subpoena to them 
to appear, and without making such pro- 
ceedings part of their report; that the 
report so- made was filed in the prothono- 
tary's office without any entry made 
thereof, and not in court, and that the 
court made no order or acted upon the 
report in any manner whatsoever, nor was 
any order asked for or given, or any action 
of any kind taken or motion made to the 
court in reference thereto ; that the de- 
fendants were not party or privy co the 
proceedings of said auditors, and took no 
part therein, and aver that neither they, 
nor the said Emanuel H. Hershey, treas- 
urer, are bound or concluded by the re- 
port of the said auditors in a suit upon the 
bond of the said Emanuel H. Hershey, 
treasurer." 

" Defendants believe, and will prove on 
the trial of this case, that on the first day 
of January, 1900, the said E. H. Hershey, 
as Treasurer of the County of Lancaster, 
had in his possession for said County, as 
its Treasurer, the sum of $42,730.61, 
being all the funds of the County of Lan- 
caster in his hands at that time. That on 
the first day of January, 1900, the said 
E. H. Hershey paid to the Commissioners 
of the County of Lancaster, for the use of 
the County of Lancaster, the sum of $42,- 
730.61, by checks drawn to the order of 
the County Commissioners of Lancaster 
County upon the Fulton National Bank, of 
Lancaster, and the Northern National 
Bank, of Lancaster, which amount was 
paid upon the said checks by the said 



banks, and by the said Commissioners of 
Lancaster County turned over to the 
Treasurer thereof, whereby any liability 
of the defendants on the said bond was 
fully satisfied." 

John O, Johnson^ B. C. Kready, 
Walter M. Franklin^ John W. Appel^ 
John E. Snyder^ Coyle fr Keller and 
M. O. Sehaeffer^ for appellants. 

The case of Com. vs. Hershey et a/., 
200 Pa., 306, which decided that the 
liability on the state bond was $10,666.43, 
did not thereby decide ^hat the liability on 
the county bond was the balance of the 
defalcation, as held by the Court below. 
In their opinion the Supreme Court was 
careful to say "we are not adjusting the 
equities between the sureties on the county 
bond and those on the state bond, bat 
dealing only with the strict rights of the 
parties under this action." 

Are we to infer that the reduction of 
the amount due to the state to $21,612.18 
was made because the four-mill tax " be- 
comes county money the moment of its 
original leceipt by the county treasurer 
and before settlement with the state," as 
the Court below in this case seems to have 
inferred ? If not, then the question is 
still open as to whether the county's por- 
tion of the four-mill tax was not state 
money until it was paid over to the state 
treasurer and became county money only 
after its return to the county ; or rather, 
the conclusion is warranted that the whole 
of the four-mill tax was state money, be- 
cause " the sureties on the bond of the 
county treasurer given to the state under 
the Act of 1834 are liable for his default 
in not paying to the state treasurer the 
four-mill tax " as held in Com. vn. Her- 
shey, supra, and that the county could 
only recover by subrogation what the state 
could recover. 

The Court meant to say that the state 
bondsmen were not liable for the three- 
fourths only after the treasurer had re- 
ceived it back from the state. The entire 
amount of the tax is either all state money 
or none of it is such. 

{Concluded in next number.) 
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OommoAwealth to Use of Conn^ of Lancas- 
ter vs. Herehey et al. 

County treasurer — Suit on bond of — • 
Assignment of breaches — Practice — 
Amendment — Book entries — Affidavit 
of defense — Laches of county commis- 
sioners — County auditors^ report — 
Acts of April 16, 18Si, Sees. SS and 
5^ P. L., 64S; June U, 18S6, P. 
L., 6S7; May SB, 1887, P. L.,271 
and June 8, 1891, P. L., £189. 

(^Continued from last number.^ 
If the county had not volunteered to pay 
the state the amount of the treasurer's 
default the state bond would have had to 
pay only $21,941.80, and their liability 
can not be increased to $54,881.51 by 
the act of the county. 

In Philadelphia vs. Martin, 125 Pa., 
683, the Court decided that ^^ A county 
treasurer, in acting for the Commonwealth 
in the collection of its revenue and account- 
ing for the same, performs distinct and 
separate duties imposed upon him by law, 
and in such service he does not act in his 
capacity as a county oflScer, but as the oflS- 
eer, agent or employee of the Common- 
wealth." 
See also County vs. Pepper, 182 Pa., 18. 
Kinsley vs. Cotterel, 196 Pa., 614. 
If all the money was county money the 
state bond was useless. 

The four-mill tax is a state tax and the 
state bondsmen are liable for its loss before 
the county's share has been paid to it by 
the state. 
Com. vs. Durkin, 109 Pa., 188. 
A surety on the state bond is liable for 
taxes paid the treasurer for the use of the 
state. 
Hughes vs. Commonwealth, 48 Pa., 66. 
Elder vs. Commonwealth, 55 Pa., 485. 
The counties are primarily liable to the 
state for the tax. 



Schuylkill vs. Commonwealth, 86 Pa., 
524. 

Whether the agent of the county or the 
commonwealth, the special bond makes the 
county treasurer and his sureties liable to 
the state for the whole of the tax. 

The sureties on the county bond cannot 
be held liable for the default of the county 
treasurer in any obligation or debt to the 
state for which he has given a special bond. 

Commonwealth vs. Toms, 45 Pa., 408. 

Morrow vs. Wood, 56 Ala., I. 

White vs. Saginaw, 43 Mich., 56. 

Scott vs. Ring, 98 Minn., 889. 

State vs. Bateman, 102 N. C, 52. 

Throop on Public Officers, Sec. 220. 

Commonwealth vs. Hilgert, 55 Pa., 286. 

State vs. Young, 28 Afinn., 551. 

County of Redwood vs. Toneer, 28 
Minn., 45. 

Hawkins County vs. Stames, 5 Lea 
(Tenn.), 545. 

Brood vs. City of Paris, 66 Texas, 119. 

State vs. Corey, 16 Ohio, 17. 

State vs. Johnson, 55 Mo., 80. 

Williams vs. Morton, 88 Mo., 52. 

Board of Supervisors of Milwaukee 
County V*. Ehler, 45 Wis., 281. 

4 Encyclopaedia of Law, 684. 

24 Encyclopedia of Law, 879. 

The tax was levied for state purposes, 
to be kept separate and not controlled by 
the county commissioners. 

When returned by the state to the 
county these moneys constitute a new fund. 

Heddon's Appeal, 18 Pa. C. C. R., 668. 

There was no breach of the condition of 
the bond sued upon. 

In Schuylkill Co. vs. Com., 36 Pa., 
529, it was not decided that the treasurer 
was the agent of the county until he paid 
the tax to the state, but the liability was 
put on the county on the ground that the 
wording of the act required it. 

The connection between the state and 
county is not that of principal and agent, 
but merely debtor and creditor. 

Com. vs. Philadelphia, 9 Central Rep., 
215. 

The county is liable to the state, 
whether or not the state tax on personal 
property was collected and paid to the 
treasurer. 
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Schaylkill County vi. Commonwealth, 
86 Pa., 524. 

Commonwealth vi. Philadelphia, 9 Cen- 
tral R., 215. 

This liabilitj does not release the sure- 
ties on the state bond. 

Where sureties enter into an oflScial 
statutory bond, they do not undertake, ex- 
cept on the terms prescribed by law. 

Cannell vs. Crawford County, 74 Pa., 
196. 

Speck vs. Commonwealth, 3 W. and S., 
324. 

Although the county is liable and a 
debtor to the state, Schuylkill vs. Com- 
monwealth, 36 Pa., 524, the sureties on 
the county bond are not liable, Hughes vs. 
Commonwealth, 48 Pa., 66; not even for 
contribution. Elder vs. Commonwealth, 55 
Pa., 485. 

The report of the county auditors is 
conclusive only when the officer has notice 
and precludes a resort to an action at 
common law. 

filackmore vs. Allegheny Company, 51 
Pa., 160. 

Schuylkill vs. Boyer, 125 Pa., 226. 

Westmoreland County vs. Fisher, 172 
Pa., 817. 

Siggins vs. Commonwealth, 85 Pa., 278. 

Commonwealth vs. Laub, 3 W. & S., 
435. 

Gladfelter vs. Commonwealth, 74 Pa. ,74. 

Godshalls vs. Northampton Co., 71 Pa., 
824. 

Commonwealth vs. Griffith, 1 Lang. 
Law Rkvibw, 201. 

Same vs. Same, 2 Lano. Law Review, 
16. 

Northumberland County vs. Bloom, 3 
W. & S., 542. 

Northampton County vs. Tohe, 24-^Pa., 
305. 

Wilson vs. Clarion County, 2 Pa., 17. 

Northampton County vs. Herman, 119 
Pa., 373. 

Commonwealth vs. Knox,l Penny., 478. 

Luzerne County vs. Whitaker, 100 Pa., 
296. 

Wylie vs. Gallagher et al., 46 Pa., 205. 

Boehmer vs. County of Schuylkill, 46 
Pa., 452. 

Even an agreement between the parties 



cannot give the Court of Common Pleas 
jurisdiction. The report must be made to 
the court, and the court must direct it to 
be filed. 

Harris vs. Luzerne Co., 11 W. N. C, 
462. 

Same vs. Same, 2 Kulp., 105. 

Lancaster County vs. Slokom, 4 Leg. 
Opin., 473. 

In re Report of County Auditors, 1 
Woodward, 270. 

Branch Twp. vs. Youndt, 23 Pa., 182, 
has never been over- ruled and is decisive 
of the prematurity of this suit. 

Nothing that arises subsequent to the 
bringing of a suit can be made the basis of 
such suit. 

No judgment can be entered for want of 
an affidavit of defense in a case of this 
kind. 

The Act of May 25, 1887, provides for 
entering judgment for want of an affidavit 
of defense *' in accordance with the pres- 
ent practice." The practice at that time 
was not to require affidavits in suits on 
official bonds, or bonds with collateral con- 
ditions. 

Sands vs. Fritz, 84 Pa., 15. 

Berlin vs. Commonwealth, 99 Pa., 46. 

Commonwealth vs. Hoffman, 74 Pa., 110. 

Strock vs. Commonwealth, 90 Pa., 272. 

Bunting vs. Allen, 6 W. N. C, 157. 

Hazel Township vs. Markle, 176 Pa., 
405, is not in conflict with this position, 
because the suit was based upon the re- 
port of auditors, fixing the liability of the 
officer, and the case of the plaintiff did not 
depend, as in the present case and the case 
of Bunting vs. Allen, 6 W. N. C, 157, 
upon the averments in the statement, fixing 
the amount of the liability of the defend- 
ants on matters exclusive of the copy of the 
instrument filed. 

The fact that we have filed an affidavit 
of defense does not preclude us from ask- 
ing that this judgment be set aside. 

Gottman vs. Shoemaker, 86 Pa., 81. 

Commonwealth vs. Hoffman, 74 Pa., 110. 

Eshleman vs. Thompson, 62 Pa., 495. 

Endlich on Affidavits of Defense, pages 
499 and 500 ; sees. 660, 661 and 662. 

Knopp vs. Duck Creek Co., 58 Pa., 185. 

There certainly are contained in the af- 
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fidavit of defeDse to the original statement, 
the affidavit to the amended statement and 
the supplemental or last affidavit filed, such 
denials of fact as entitle these defendants 
to go to a jury. It is plain on the face of 
them. The amount claimed is in contro- 
versy and payment is alleged. 

Light Co. V8. McCorkell, 161 Pa., 227. 

No breaches have been specifically as- 
signed in this suit. This is required by 
the Act of June 14, 1836, P. L., 687, 
which is not superseded by the Act of 
May 25, 1887. 

Commonwealth vs. Moms, 5 Kulp, 488. 

The particular remedy pointed out by 
this Act must be followed. 

Moyer vs. Kirby, 14 S. k R., 165. 

Turnpike Company vs. Martin, 2 Jones, 
862. 

Whether the state could have recovered 
in a suit on its bond the full amount of the 
penalty of $60,000 or not, judgment in 
this suit should in any event be limited to 
$21,941.20, with interest from January 1, 
1900. That is such proportion of the de- 
ficit as the total county fund bears to the 
amount thereof in the hands of the default- 
ing treasurer. 

Britton vs. Fort Worth, 78 Texas, 227. 

It is denied by the appellants that the 
county auditors at any time made a report 
which settled or adjusted Hershey's ac- 
counts with the county. 

A. B. Hassler and JV. Franklin Hall^ 
County Solicitor, for appellees. 

This suit was not prematurely brought. 
The breach of condition was shown by the 
treasurer's accounts, and suit could then 
be brought even if no recovery could be 
had until after the county auditors had 
passed on the accounts. 

The accounts are prima facie evidence 
against the sureties. 

2 Brandt on Suretyship, Sec. 628. 

State vs. Newton, 33 Ark., 276. 

McKinn vs. Blake, 139 Mass., 593. 

2 Brandt on Suretyship, Sec. 627. 

United States vs. Boyd, 5 Howard, 29. 

Bissel vs. Saxton, 66 N. Y., 55- 

Robertson vs. Trigg, 32 Gratton (Va.), 
76. 

Board vs. The City of Paris, 66 Texas, 
119. 



McLean vs. State, 8 Heisk., 222-227. 

Ohning vs. Evansville, 66 Ind.,59. 

Van Sickelt;«. Buffalo Co., 18 Neb., 103. 

Town of Union vs. Bermes, 44 N. J. L., 
269. 

In the following cases it has been held 
that such entries and accounts are conclu- 
sive evidence against his sureties : 

Cawley vs. The People, 95 111., 249. 

Chicago vs. Guage, 95 111., 593. 

Logan vs. Taylor, 180 111., 412. 

Sooy, Jr., vs. The State, 41 N. J. L.,, 
894. 

Boon Co. vs. Jones, 54 la., 699. 

In Branch Township vs. Toundt, 23 Pa.,. 
182, it was held that suit could not be 
brought before the auditing of the account,, 
but that officer was not required to keep 
accounts. 

Failure of auditors to examine accounts 
does not relieve the sureties. 

Supervisors vs. Otis, 62 N. Y., 88. 

Throop on Public Officers, Sec. 283. 

2 Brandt on Suretyship, Sec. 256. 

That a law may be passed for the benefit 
of the public and not the sureties was held 
in Boreland vs. Washington County, 20 
Pa., 150. 

Failure to pay over balance to successor 
is a breach of the bond. 

Throop on Public Officers, § 295. 

A suit on the bond of a county treas- 
urer must be by action in Common Pleas 
and not before the county auditors. 

Wylie vs. Gallagher, 46 Pa., 205. 

Boehmer vs. Schuylkill, 85 Pa., 278. 

Siggins vs. Commonwealth, 85 Pa., 278. 

Commonwealth vs. Pirosh, 17 Pa. Sup. 
Ct., 686. 

As to the sureties the County Auditors' 
report was only evidence, not conclusive, 
and if aggrieved by it they should have 
appealed from it. 

Com. r*. Steacy, 100 Pa., 613. 

It was not necessary to notify the- 
sureties of the proceedings of the County 
Auditors or make them parties to the pro- 
ceedings, or that their report should be^ 
presented to court. 

The sureties can not complain that the- 
suit did not include their principal. It 
was properly brought. 

The sureties on the countv bond are 
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liable for all of the defalcation not cov- 
ered by the state bond. 

The special or state bond relieves the 
general or county bond to the extent of 
its liability. 

Com. vs. Thorns, 45 Pa., 408. 

The county having paid the state is 
subrogated to its rights under the bonds, 
and can recover only what the state could 
have recovered. 

Elder v$. Commonwealth, 55 Pa., 485. 

The Commonwealth can only recover 
the amount of the tax not required to 
be returned to the county. 

Com. V8. Philadelphia, 167 Pa., 681. 

Com. V8. Hershey, 200 Pa., 306. 

The defaulting treasurer acted as agent 
for the county in collecting the state tax. 

Com. V8. Philadelphia, $upra. 

An affidavit of defense was necessary in 
this case. 

Hazel Township vs. Markle, 175 Pa., 
406. 

Jones vs. Gordon, 124 Pa., 268. 

Barr vs. McGary, 181 Pa., 401. 

Mantua Hall vs. Brooks, 163 Pa., 40. 

The general denial of the correctness of 
the accounts is not a sufficient denial. 

The suit is brought on the bond, not on 
the accounts, and it is not necessary to set 
them forth. 

The Act of June 14, 1886, has no appli- 
cation to this case, but if it had, the 
breaches of the bond are sufficiently set 
forth in the statement. 

Com. vs. Gracey, 96 Pa., 70. 

It is not proper to take isolated sen- 
tences of an affidavit of defense and allege 
their insufficiency. 

It is immaterial whether the $83,000 
collected by the defaulting treasurer was 
state or county money. It was his duty 
to have it and pay it over to his succes- 
sor, and the county bond is liable for his 
failure to do so. He was the agent of the 
county. 

If the county bond is not liable for the 
balance, then the attempt to give additional 
security resulted in lessening the security 
already existing. 

April 20, 1908. Opinion by Dean, J. 
Emanuel H. Hershey was duly elected 



county treasurer of Lancaster county. To 
qualify he gave two bonds, one to the Com- 
mon wealth and one to the county of Lan- 
caster, the latter in sum of one hundred 
thousand dollars ; among the conditions of 
this bond were these, that he would keep 
full accounts and that on expiration of his 
term, he would deliver to his successor all 
books, papers, documents and all other 
things held by him in right of said office 
and pay to his successor any balance of 
money belonging to said county. The 
other bond was to the Commonwealth ia 
sum of sixty thousand dollars, conditioned 
to keep safe and account as directed by 
law for all moneys received by him for 
use of the Commonwealth. The treasur- 
er's term of office expired the first Monday 
of January, 1900, when his successor was 
duly qualified and assumed the duties of 
the office. Hershey turned oat to be a 
defaulter, altogether, to the amount of 
over sixty- five thousand dollars. The 
amount due the Commonwealth was ascer- 
tained to be $10,666.43, see County of 
Lancaster vs. Hershey, 200 Pa., 806. [19 
Law Review, 33.] For this amount the 
Commonwealth obtained judgment and the 
sureties paid it. This amount, with some 
commissions added, deducted from the 
whole amount of the default, left the bal- 
ance due the county $61,104.62, the 
amount for which the court below entered 
judgment against the treasurer and his 
sureties on the county bond in this case. 
The judgment was entered for want of a 
sufficient affidavit of defense. The two 
sureties, C. H. Hershey and Amos Her- 
shey, bring this appeal. 

There are thirteen assignments of error, 
teost of them to the correctness of the 
Court's method of ascertaining the baliuice 
due the county, and the soundness of its 
conclusions of law based on the admissions 
expressed or implied in the affidavit of de- 
fense, also on the proper effect to be given 
the judicial determination in the County 
of Lancaster vs. Hershey et al.^ supra. A 
careful scrutiny of the very clear opinion 
of t^e court below and an examination of 
the authorities cited in it leads us to the 
firm conclusion, that all of the assignments 
of error except the fifth are without real 
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merit and should be overruled. The fifth 
raises some doubt and demands special 
notice ; it is as follows : " The court erred 
in holding that the suit was not prema- 
tarely brought, and the fact that no prior 
auditor's report was filed before its com- 
mencement does not make this proceeding 
void." Although the county auditors did 
settle and adjust the accounts of the county 
treasurer before the judgment was entered, 
they had not yet acted in the matter at the 
time the suit was brought, therefore, it is 
argued, the suit was premature and must 
fail. 
Section 48 of the Act of 1834 says : 
*^ The auditors of each county, and two 
of them when duly convened, shall be a 
quorum, shall audit, settle and adjust the 
accounts of the Commissioners, Treasurer, 
Sheriff and Coroner of the county, and 
make report thereof to the Court of Com-» 
mon Pleas of such county, together with a 
statement of the balance due from or to 
such Commissioners, Treasurer, Sheriff or 
Coroner." 

This section was not for the protection 
of the officer or his sureties ; its purpose 
was the protection of the public ; the ac- 
counts of the officer must not be left solely 
to his determination ; they must undergo 
the scrutiny of a board of officers elected 
by the people^ entirely independent of him, 
and having no interest in common with 
him. This is apparent from the proviso 
to the act of February 18th, 1871. A 
vicious custom had grown up in tome of 
the counties of electing as one of the audi- 
tors the county treasurer ; that proviso ex- 
pressly prohibits it. The finding of the 
auditors may or may not change the ac- 
counts of the officer so as to affect his or 
his sureties* liability ; their finding might, 
if not appealed from, absolutely determine 
a breach of the bond, when by the officer's 
own account no such breach was shown. 
This suit was brought the ninth of Febru^ 
ary, 1900 ; there was no auditor's report 
until the 2l8t of August of that year, and 
if the question as to whether there is a 
breach of the condition of the bond is de^ 
terminable solely by the adjudication of 
the auditors, of course the suit was prema- 
ture, but as we have intimated, that board 



does not alone determine that fact ; we 
must go back of it and take notice of the 
law defining the officer's duties and the 
obligation of his sureties. Section 83 of 
the act of 15th of April, 1834, says : 

" Each county treasurer shall give bond 
with sureties . . . conditioned for the 
faithful performance of the duties of his 
office; for a just account of* all moneys 
that may come into his hands on behalf of 
the county; for the delivery to his suc- 
cessor in office of all books, papers and 
documents and other things, held in right 
of his office and for the payment to him of 
any balance of money belonging to the 
county remaining in his hands." 

It will be noticed that in addition to the 
general duty of faithful performance, he is 
to do three specific things: 1. Keep a 
just account of all moneys that come into 
his hands. 2. Deliver to his successor 
all books, papers, and documents held 
in right of bis office. 8. Pay over to his 
successor any balance of county money re- 
maining in his hand. And such were the 
conditions of the bond, which conditions 
bis sureties undertook he would per- 
form. It is not material that the written 
obligation in the bond does not exactly fol- 
low the words of the statute; it was a 
statutory bond given under and by the 
provisions of the statute and the liability 
assumed by the sureties was the one fixed 
by the statute. No breach of the first and 
second specific duties is alleged ; the offi* 
cer did keep accounts, he did deliver to 
his successor the books and papers held in 
right of his office ; but he failed to perform 
the third specific duty, pay over to his 
successor tiie balance of the county money 
in his hands. How do we know this ? We 
answer, from the public account books 
which the law enjoined upon him as a duty 
to keep and which he handed over to his 
successor; they were not his individual 
books, they belonged to the public and 
were kept for a public purpose ; they 
showed a large balance in his hands be- 
longing to the county ; he did not pay this 
to his successor. Why was not this a 
breach of duty for which the sureties were 
at once answerable ? It is answered, that 
the county auditors had not yet settled 
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and adjusted his accounts. But this did 
not postpone the performance of a plain 
statutory duty on the part of the officer. 
The accounts which the law directed him 
to keep, and which he did keep and 
handed to his successor showed a large 
balance in his hands. This public account 
kept by an officer was just as much an 
account authorized by law as the report of 
the county auditors. True, that report 
might increase the balance or on evidence 
of some mistake shown by the officer lessen 
it, but prima facie his account showed the 
balance of money in his hands belonging 
to the county. The county so assumed 
and brought suit. Afterwards, the county 
auditors made adjustment but made no 
change in the balance; even if they had 
changed it, that fact would not have affected 
the prima facie proof of the breach grow- 
ing out of the distinct unequivocal admis- 
sion of the officer in the lawful account 
kept by him. It is conceivable, that the 
county auditors might not have met for a 
year or more. Is the outgoing officer to 
retain a large balance of the public money 
to the possible great prejudice of the pub- 
lic during that interval ? That is, would 
the neglect or inability of one set of officers 
to perform their duty suspend the obliga- 
tion to perform a plain duty on the part of 
another? The bond of the sureties, by 
the express terms of the act, was, that the 
officer should pay over to his successor 
immediately, the balance on hand not such 
sum as in the indefinite future the county 
auditors might find to be in bis hands, 
when his term ended. This, from the 
plain account kept by himself he failed to 
do, and the suit might at once be brought. 
We do not undertake to decide in this 
case what would have been the proper 
course of the county had the treasurer 
failed to perform any one of the three 
special provisions of the bond, that is, had 
not kept accounts, bad not handed them to 
his successor, and had not paid over the 
balance ; such default raises a different 
question and one not before us. The author- 
ities cited by appellant are not in point; 
they are all under other statutes with 
other provisions as to other officers with 
other duties; we decide the case on our 



statute prescribing specifically the duties 
of the officer, the conditions in his bond, 
and the undisputed fact of his default from 
the official account kept by him. 

The opinion of the learned Gonrt below 
fully demonstrates the soundness of the 
judgment, and it is affirmed. 

Dissenting opinion by Mbstrbzat, J. 

I would reverse the judgment entered in 
the Court below for two reasons: 1. The 
sureties on an official bond, given by a 
county treasurer to the county, are not 
liable thereon for his failure to account for 
moneys collected by him for the State and 
payable to the State Treasurer. 2. If 
there is a liability on the bond, no action 
will lie against the treasurer or bis surety 
until the auditors of the county have 
settled the accounts of the treasurer and 
ascertained the amount due from him te 
the county. If, however, neither of these 
positions be tenable, the judgment should 
be reduced by at least $30,000, as it is 
clearly excessive to that amount as shown 
by the appellee's own figures. 

1. This action was brought February 9» 
1900, by the county of Lancaster against 
the treasurer of the county and his sureties 
on the bond given by the officer to the 
county. The record discloses the fact that 
service of the writ was made on the treasurer 
and the administrator of one of the other 
sureties, and was accepted by counsel of the 
other surety. All parties, therefore, were 
in Court subject to its orders and judgment. 
The plaintiff filed a statement in which it is 
averred that the treasurer failed to pay ta 
his successor in office the sum of $65,- 
087.94. But of that sum $10,666.43 had 
since been collected in a suit on the State 
bond^ leaving $54,871.51 as a claim in 
this suit. The sureties filed an affidavit of 
defense denying the right of the plaintiff to 
recover any sum in the action, because, 
among other reasons, the amount, if any, 
due from the treasurer had not been de- 
termined by the county auditors at the 
time of bringing the action, and the said 
amount is the tax on personal property 
collected for, and due the Commonwealth. 
This is a rule for judgment for want of a 
sufficient affidavit of defense, and these 
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averments . must, therefore, be taken to be 
true. 

The Act of April 15, 1834, Purd. Dig., 
462, requires the county treasurer to give 
two bonds ; one, ^^ conditioned for the 
faithful performance of the duties of his 
office, for a just account of all moneys that 
may come into his hands on behalf of the 
county, * * * and for the payment to 
bim (his successor), of any balance of 
money belonging to the county remaining 
in his hands ;" the other, ** conditioned for 
the faithful discharge of all duties enjoined 
upon him by law in behalf of the Common- 
wealth, and for the payment, according to 
law, of all moneys received by him for the 
use of the Commonwealth." 

The Act of 29th of April, 1844, sec. 40, 
Purd. Dig., 1967, pi. 20, provides that 
^^ it shall be the duty of the commissioners 
of the several counties to cause to be col- 
lected the tax as aforesaid adjusted and 
assessed ; and the respective county treas- 
urers shall pay over the same as fast as 
collected, to the state treasurer; and if 
the quota of any county be not paid before 
the second Tuesday in January in each 
year, to the state treasurer, then in such 
case, Ibe amount remaining unpaid after 
deducting such commissions as are or shall 
be allowed by law for the collection of the 
same, shall be charged against said county 
on the books of the state treasurer." 

In Commonwealth vs, Philadelphia 
County, 157 Pa., 581, it is said that the 
Act of April 29, 1844, is substantially the 
same in its provisions as the Act of 1899. 
The cases of this court construing prior 
legislation on this subject may, therefore, 
be regarded , as controlling the question 
under consideration here. 

It will be observed that the county treas- 
urer has duties to perform not only for the 
county, but also for the Commonwealth. 
He must collect the tax levied by the 
county and certain taxes levied by, and 
payable to, the Commonwealth. For this 
reason, he is required by law to give a 
bond to each ; the one, to the county that 
he will account for and pay over all moneys 
that may come into his hands belonging to 
the county ; the other, to the Common- 
wealth that he will make payment, accord- 



ing to law, of all moneys received by him 
for the use of the Commonwealth. It is, 
therefore, apparent that the two bonds are 
given for different purposes, to secure the 
payment of different funds, and that the 
sureties on the one are not liable for a de- 
fault and failure of their principal to ac- 
count for moneys secured by the other. 
If this be not true, and the sureties on the 
county bond are liable for moneys collected 
by the treasurer for the state, why take 
two bonds ? The additional or state bond 
is taken for some purpose, and that pur- 
pose is found and disclosed in the bond 
itself, to wit, to secure payment of moneys 
collected for the Commonwealth. 

The foregoing view of the liability im- 
posed by the respective bonds is sustained 
by the adjudicated cases. In Hughes vs. 
Commonwealth, 48 Pa., t56, an action on a 
State bond by the Commonwealth against 
a surety on the bond to recover for ^^ State 
taxes on real and personal estate," it waa 
held that ^* a surety on the State bond of 
a county treasurer is liable for taxes on 
real and personal property received by him 
for the use of the Commonwealth and not 
paid over, and though the county is the 
debtor of the State for interest accrued 
and accruing on, and possibly for the prin* 
cipal of such taxes, the surety cannot re- 
quire the State to look to the county, and 
it to the surety on the county bond." 
Elder vs. Commonwealth, 55 Pa., 485, 
was an action on a State bond by the Com* 
monwealth for the use of Juniata county 
against the sureties on the bond of a 
county treasurer. The county auditors^ 
settled the accounts of the treasurer and 
found a balance due from him to the Com- 
monwealth for State taxes which the 
county paid. It was held that the county 
having paid the Commonwealth the balance 
due by her for State taxes for which the 
treasurer was in default, might recover 
against the sureties on the State bond. 
The doctrine of subrogation was applied, 
and the county was reimbursed by an ac- 
tion for its use on the bond. It was not 
even suggested (hat there was any liability 
imposed by the county bond for the state 
taxes collected by the treasurer. The 
county's responsibility arose under the Act 
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of 1844, and when the auditors had de- 
termined the amount due from the treas- 
urer to the Commonwealth, and he had 
failed to pay^ the act required it to be 
** charged against such county on the books 
of the state treasurer." The liability of 
the county in such cases is not put on the 
ground that it is responsible for the treas 
urer, but on the positive words of the act 
of assembly which holds the county re- 
sponsible for the taxes until paid into the 
state treasury. County of Schuylkill v«. 
Commonwealth, 36 Pa^, 524. 

Neither the Act of June 1, 1899, nor 
the Act of June 8, 1891, has changed the 
mode of collecting state taxes, nor the 
liability imposed by the respective bonds 
required of the treasurer under the Act of 
1834, nor the manner of keeping accounts 
as required by that act. Under the late 
legislation a four mill tax is imposed on 
personal property for state purposes, and 
it is provided that ^^ three-fourths of the 
net amount of taxes based on the return of 
property subject to taxation for state pur- 
poses * *■ chat is collected and paid into 
the state treasury by a county * * shall 
be returned by the state treasurer to such 
county * * for its own use in payment of 
the expenses incurred by it in the assess- 
ment and collection of said taxes." It is, 
therefore, clear from this statutory pro- 
vision that the whole sum, and not the one- 
fourth thereof, required to be collected for 
state purposes is a tax imposed by law, 
and is collected for the use of the Com- 
monwealth. Hence, nothing relieves the 
county from liability to the state for the 
tax but actual payment of the entire sum 
to the state treasurer. Commonwealth vs. 
Philadelphia County, supra. It is a fund 
entirely distinct from that produced by 
county taxation and is due, and must be 
paid, to the Commonwealth for whose use 
it was levied and collected. It is not sub- 
ject to the control of, nor can it be applied 
by, the coaunissioners for any county iise ; 
and until the whole sum is collected and 
paid to the state treasurer, the county is 
not entitled to the three-fourths of the fund 
with which to reimburse itself for the coL 
lection of the tax. Commonwealth vs. 
Philadelphia County, supra. 



2. Almost a century ago the .legislature 
of this state declared that in all cases 
where a remedy was provided!, or duty 
enjoined, or anything directed to be done 
by any act or acts of assembly of this 
Commonwealth, the directions of the said 
acts should be strictly pursued ; and no 
penalty should be inflicted, or anything 
done agreeably to the provisions of the 
common law, in such oases, further than 
should be necessary for carrying such act 
or acts into effect. In the many years 
which have intervened since this statute 
became a law of the Commonwealth, no 
court has heretofore failed or refused to 
enforce its positive mandate or hesitated to 
give due effect to its provisions. Not- 
withstanding the uniformity of action by 
the courts and the settled construction of 
the act, the judgment of the court below in 
the present case was entered in direct 
violation of its terms. 

The Act of April 15, 1884, Section 48, 
Purd. Dig., 447, pi. 10, provides that "the 
auditors of each county * * shall audit, 
settle and adjust the accounts * "*" of the 
treasurer * * of the county, and make 
report thereof to the court of common 
pleas of such county, together with if state- 
ment of the balance due from or to such 
* * treasurer." The 49th section of the 
act makes it the duty of the auditors to 
audit the accounts of the county treasurer 
with the state treasurer, and to make 
a separate report to the court with a 
statement of the balance due from or 
to the county treasurer. The auditors 
are invested with ample powers to 
enable them to perform the duties im- 
posed upon them by the ^ statute. In 
discharge of these duties the auditors are 
authorized to compel the appearance of 
witnesses and the production of papers, to 
administer oaths, and to commit persons 
for refusing to testify. The act further pro- 
vides that their report shall be filed in the 
court, and shall thereupon have the effect of 
a judgment against the officer if he is in- 
debted to the Commonwealth or county. 
An appeal liesjto the common pleas in favor 
of any party interested within the time 
and on the terms provided by the statute. 
( Concluded in next number.^ 
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Oommonwealth to Use of Connty of Lancas- 
ter vs. Hershey et al. 

County treasurer — Suit on bond of — 
Assignment of breaches — Practice — 
Amendment — Book entries — Affidavit 
of defense — Laches of county commis- 
sioners — County auditors' report — 
Acts of April 16 y l8S4y Sees. 3S and 
Si, P. i., 5^; June U, 1836, P. 
L.y 637; May gS, 1887, P. L.,271 
and June 8, 1891, P. L., eS9. 

(^Continued from last number.') 
If an appeal results in a judgment, or 
there is no appeal taken, execution may 
issue against the defaulting officer. 

It will thus be seen that the legislature 
has created a special tribunal with ample 
powers to settle and adjust the accounts of 
the county treasurer with the Common- 
wealth and the county, and thereby to as- 
certain and determine what, if anything, 
is due from the officer. The statute, it 
will be observed, is imperative and pro- 
vides that the auditors ^^ shall audit, settle 
and adjust the accounts of the * * treas- 
urer." The details of the subsequent pro- 
cedure are provided for until final adjudi- 
cation by the appellate court. Here then, 
is a complete and effective remedy or 
course of procedure directed by statute by 
which the accounts of the treasurer shall 
be adjusted and the balance, if any, due 
by him to the county or Commonwealth 
ascertained. This, under the act of 1806, 
is the exclusive and only method by which 
the treasurer of a county can be deter- 
mined to be in default. Such has been 
the uniform interpretation put upon the 
statute by all the courts of the Common- 
wealth before which the question has been 
raised, and there is not a single solitary 
decision to the contrary. Sixty years ago 
this court held, in Northumberland County 



vs. Bloom, 8 W« & S., 542, that a settle- 
ment of the account of a county treasurer 
by the auditors unappealed from was con- 
clusive against both the county and the 
officer. In Blackmore vs. Allegheny 
County, 51 Pa., 160, Justice Agnew de- 
livering the opinion, after referring to the 
act of 1834 by authority of which the ac- 
counts of the county officers are to be 
audited, says: ^^Thus a special tribunal 
has been created with all necessary judi- 
cial powers to determine the indebtedness 
from or to the officer, and enforce collec- 
tion in due course of law ; and this under 
the provisions of the 13th section of the 
Act of March 21, 1806, precludes a resort 
to an action at common law. The decision 
of this tribunal is also conclusive, and can- 
not be inquired into, either by the same 
tribunal at another time, or by a court of 
law, except in the manner provided, upon 
an appeal by the county or the officer. A 
long line of decisions has set this point at 
rest.'* In Siggins vs. The Commonwealth, 
85 Pa., 278, an action on a treasurer's 
official bond to recover a ^' balance in his 
hands not shown by the auditors' settle- 
ment," Justice Woodward says: "Black- 
more vs. Allegheny County, 51 Pa., 160, 
and the array of precedents there col- 
lected, abundantly prove that the decision 
of the auditors on the accounts of the treas- 
urer is controlling, and cannot be inquired 
into either by the same tribunal at another 
time, or by a court of law, except upon 
appeal. When the accounts of Siggins, as 
treasurer of the county of Forest, were 
adjusted in January, 1871, by a report 
from which there was no appeal, the 
settlement was final and binding on 
all parties and for all time." In Qod- 
shalk vs. Northumberland County, 71 Pa., 
324, Justice Williams speaking for the 
court says : " It is manifest from all the 
provisions of the statute that it is the duty 
of the auditors to ascertain and settle the 
amount of public money received by any 
of the officers whose accounts they are re- 
quired to audit, whether they have settled 
or refused to produce their accounts. The 
power of the auditors to settle and adjust 
all accounts of such officers is not sus- 
pended or held in abeyance by their neglect 
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or refusal to settle or produce their ac- 
counts." In Northampton County V8. Her- 
man, 119 Pa., 378, Justice Sterrett deliv- 
ering the opinion, after stating it to be the 
duty of the county auditors under the act of 
1834 to audit the accounts of the county 
officers, says: '^ A special tribunal is thus 
erected, with all necessary powers to bring 
before it the parties, witnesses, etc., deter- 
mine the indebtedness of or to the officer 
and enforce its collection. This, under the 
provisions of the act of 1806, necessarily 
excludes every other remedy except the 
appeal provided for, and if that is not 
taken within the sixty days limited by 
the act, the decision of the auditors 
becomes final and conclusive, and cannot 
afterwards be inquired into either by 
the auditors themselves or by a court 
of law." To the same effect is Schuylkill 
County vs. Boyer, 125 Pa., 226, where 
the present Chief Justice says: "It has 
been repeatedly held by this court that the 
Act of April 15, 1884, which defines the 
powers and duties of the county auditors, 
constitutes a special tribunal for the settle- 
ment of the accounts of the officers named 
in it, with necessary authority to compel 
the attendance of witnesses and the pro- 
duction of papers, and to determine the 
indebtedness by or to the officer, and to 
enforce its collection." And in the recent 
case of Westmoreland County vs. Fisher, 
172 Pa., 317, our brother Fell, citing 
some of the numerous authorities on the 
subject found in our reports, says : " Since 
the passage of the act (of 1884), it has 
been uniformly held that the special 
tribunal created by it for the settlement of 
the accounts of the county officers named 
is exclusive of all others, and that its de- 
cision if not appealed from is final and 
conclusive, and cannot be opened for the 
correction of errors or again inquired into 
by the auditors or by the court." Branch 
Township V8. Youndt, 23 Pa., 182, was an 
action against a collector of road taxes and 
his sureties on his official bond, given in 
pursuance of a special act of assembly. 
The trial court held that until settlement 
of the account of the collector by the 
township auditors, no action would lie upon 
his bond. Justice Knox, in affirming the 



judgment, said: "This was correct. The 
liability of the sureties is contingent, and 
no resort can be had against them until the 
default of the principal is fixed. The 
township auditors have unquestioned juris- 
diction to settle the account of the super- 
visor and collector, and their settlement 
unappealed from would be conclusive in an 
action upon the bond. If the supervisor 
neglected to appeal upon notice and exhibit 
the state of bis accounts, the auditors 
should have passed upon them in bis 
absence, and unless evidence of payment 
were before them, they would have been 
justified in reporting a balance against him 
equal to the entire amount of the duplicate, 
which they could have ascertained without 
difficulty, as it was recited in the bond. 
The legislature has provided a local tri- 
bunal to determine primarily the amount 
of the receipts and expenditures by the 
officers whose duty it is to collect and dis- 
burse the township revenues, and public 
policy coincides with the rules of law in 
requiring the remedy plainly pointed out 
to be pursued." 

These are but a few of the many cases 
by which it is conclusively established that 
a common law action will not lie against a 
county officer for an alleged shortage in 
his accounts with the county, and that an 
adjustment of his accounts by the county 
auditors is a prerequisite to an action on 
his official bond. They show, if anything 
can be settled by the repeated decisions of 
this court, that the act of 1834 provides a 
complete and exclusive way in which the 
accounts of a county officer with the county 
and the Commonwealth must be settled and 
the amount, if any, be ascertained to be 
due to or from the officer. It necessarily 
follows that until this tribunal has deter- 
mined an amount to be due from an officer, 
he is not in default and no action will lie 
against him or his sureties on his official 
bond. This evidently was the view of the 
appellee, as its substitute statement avers 
what the original statement omitted, that 
the accounts of the treasurer had been 
audited by the county auditors. This, as 
appears by the affidavit of defense and is 
conceded, had not been done when this 
suit was brought, and even if done subse- 
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quently cannot avail the plaintiff here, as 
was correctly ruled by the Superior Court 
in Commonwealth vs, Pirot, 17 Supr. Ct., 
586. 

The learned trial judge supports his po- 
sition that a suit will lie on the bond with- 
out the prior action of the county auditors 
in determining the sum duo from the officer 
by saying, arguendo, that to await the 
action of the tribunal created by law to 
establish the officer's default might result 
in loss to the county by the death or in- 
solvency of the sureties on the bond. 
With equal relevancy and force it may be 
suggested that both these events might 
occur, and like consequences might result 
before the expiration of the officer's term, 
prior to which time no action will lie on 
the bond. It is further said, in support of 
the position of the court below, that the 
county might be prejudiced by the delay 
attending the audit and final settlement of 
the officer's accounts. This proposition is 
sufficiently answered by the suggestion 
that no delay in the audit of the officer's 
accounts can occur unless the auditors fail 
to perform their duties, which we will not 
presume the court below, from which this 
appeal was taken, would permit. It is 
further contended by the appellee that the 
action being on the bond, the default con- 
sists in the officer's failure to pay the 
" balance of money belonging to the 
county remaining in his hands," as re- 
quired by the condition of the bond, and 
that it is a breach in the officer not to pay 
the money immediately on the expiration 
of his term, which imposes a liability on 
the sureties. For this reason it is asserted 
that no prior settlement by the auditors is 
required. The fallacy of this argument 
lies in the fact that at that time the amount 
due has not been ascertained, and hence is 
not known. Suppose the officer would pay 
the amount he and the county then thought 
was due, and the subsequent audit of his 
accounts should show a sum far in excess 
or much less than was paid was really due 
the county, the mistake could not be cor- 
rected, and one of the parties must suffer 
an injustice. It is not, therefore, apparent 
that the proper interpretation of the condi- 
tion of the bond did not require the officer 



to pay the balance to the county until it 
had been ascertained in the mode provided 
by law, and that consequently no action 
would lie until the county auditors had de- 
termined the sum due. 

But if the county may bring suit on the 
bond without awaiting the action of the 
auditors, how is it to establish its claim 
before the court and jury ? This requires 
in the present case a settlement of the 
accounts of the treasurer during at least 
one year of his term. The appellee con- 
tends that the amount due from the officer 
shall be ascertained from the " true and 
correct accounts " required by the act of 
assembly to be kept by him. I cannot 
imagine that the county or the sureties on 
the bond would want to accept as verity an 
account stated by a defaulting officer. The 
law requires him to keep an account with 
the county as well as with the state, but it 
concludes no party, except possibly the 
officer himself, and not him if a mistake 
should be made to appear in the settlement 
of his accounts by the auditors. To sus- 
tain this action, however, the county is 
driven to the position of accepting his 
accounts, and has attached copies of it to 
the statement to show the amount due from 
the sureties on the bond. Should the case 
reach a jury, that body wholly unfitted for 
the purpose must pass upon and determine 
the correctness of a long and intricate ac- 
count. The case would be similar to 
Mortland vs. Wireman, 8 P. & W., 185, 
in which Chief Justice Gibson says : " In 
the trial of the issue the jury were burd- 
ened with accounts which were proper for 
adjustment by no one but an auditor.'' 

From the plaintiff's statement it appears 
that on January 1, 1900, there was due 
from the treasurer $126,661.44 which the 
affidavit of defense shows, and it is con- 
ceded, represents two funds, viz., $88,- 
930.88, state taxes on personal property 
for 1899, and $42,780.61, county taxes 
for the year 1899. Of this amount the 
statement avers that there was paid to the 
county $61,628.50, leaving yet due $65,- 
087.94. This is the total shortage accord- 
ing to the contention of the appellee. As 
conceded by all parties, and on the theory 
adopted by this court in Commonwealth vs. 
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Hershey, 200 Pa., 306, an action on the 
same treasurer's state bond, this sum 
represents two funds, $43,096.64, state 
taxes, and $21,941.30, county taxes. 
The default of the treasurer to the county 
is, therefore, by the appellee's own figures 
only $21,941.30, instead of $54,371.51, 
the amount declared by the court below to 
be due from the sureties on the bond and 
for which the court entered a judgment 
against them. 

Commonwealth vs. Hershey, $upra^ was 
an action brought for the use of Lancaster 
County against this same treasurer and bis 
sureties on the state bond to recover that 
part of the deficit of $65,037.94 due the 
state and which the county had to pay. 
The same trial judge tried both cases, and 
in Commonwealth vs. Hershey gave judg- 
ment in the action on the state bond for 
$44,072.94, the amount shown above as 
the state's share of the total deficiency. 
This court held that as three-fourths of the 
$88,930.83 was required to be returned to 
the county by the state treasurer, there 
was but one-fourth of that sum, $21,- 
612.18 lost to the state by the defaulting 
of the officer, and the proportionate share 
of that sum, to wit, $10,666.18 of that, 
could be recovered from the sureties on the 
state bond. In this case the trial judge 
erroneously concluded that as the total 
shortage was $65,037.94, and this court 
had held that but $10,666.43 belonged to 
the state, the residue of the total deficiency 
was due the county from the treasurer, and 
that, therefore, the sureties on the county 
bond were liable for that sum. The trial 
judge misapplied Commonwealth v$. Her- 
shey, and consequently brought about an 
erroneous conclusion. That case did not 
determine the rights or liabilities of the 
sureties on the respective bonds, as is dis 
tinctly stated in the opinion where it is 
said: "We are not adjusting the equities 
between the sureties on the county bond 
and those on the state bond, but dealing 
only with the strict rights of the parties to 
this action." 

Believing that the position taken by the 
majority of the court is in direct conflict 
with all prior rulings of this court, and 
that the decision will unsettle the well 



established practice of more than half a 
century in the audit and adjustment of the 
accounts of state and county officers by the 
controllers and auditors of the state, I have 
felt justified in citing the authorities bear- 
ing on the question raised on the appeal 
and in stating at some length the reasons 
why the judgment of the court below 
should be reversed. 

I am authorised to say that Justice 
Potter joins in this opinion and dissent. 



Oommonwealth to Use of Ooontj of Lan- 
caster Ts. Hershey, at al. 

Appeal of Jacob I. Brubaker and Joel 
S. Eaby from the judgment of the Court 
of Common Pleas of Lancaster County, 
entered for plaintiff for want of a sufficient 
affidavit of defense. 

April 20, 1903. Dban, J. 

There were two appeals from the judg- 
ment of the court below in this case. This 
one was taken by but two of the sureties, 
these appellants ; the other was taken by 
the other two sureties, C. H. and Amos 
Hershey. In the case of the two latter, 
we have handed down opinion this day. 
Nothing further need be said on this ap- 
peal. The judgment of the court below 
is affirmed. 

NoTB. — See preceding case. 



C. p. OP LANCASTER COUNTY. 

I William Morris ts. Jolm J. Weeber, defend- 
I ant, and The Keeley Stove Oo., at al., 
j gamianeea. 

I Unaccepted draft — Validity of a$ against 
I attachment. 

An order drawn by a creditor on bis debtor 
for part of his claim is an equitable assignmeot 
as between tbe drawer and pi^yee, and is a ralid 
defense pro ianto to a subsequent attaobment 
by another party against tbe drawer as defend- 
ant and the drawee as gamisbee, altbough not 
accepted when tbe attachment was issueo. 

June Term, 1898, No. 52. 

Rule to modify judgment. 

W. U. Henselj for plaintiff. 
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H. M. Norihy for defendant and gar- 
nishee. 

April 18, 1903. Opinion by Landis, J. 

On January 13, 1898, an agreement 
was entered into between the Keeley Stove 
Company, of the one part, and John J. 
Weeber, of the other part, whereby the 
said Weeber agreed, in consideration of 
the sum of $1,225, to do certain work, 
which it is not important to this issue to 
particularly specify. He performed his 
contract, and the amount stipulated there- 
for became due ; but it was claimed on the 
one hand by the plaintiff, and on the other 
hand by Stoner & Hall. The amount now 
due, including the accrued interest, is 
$1,537. Upon the trial, the court ordered 
a verdict to be rendered in favor of the 
plaintiff; but, at the same time, it was 
agreed by counsel that the said verdict 
should be entered subject to a reserved 
point as to whether or not it should be re- 
duced to $777.78, and, without regard to 
the form in which the question is raised, 
we are asked to determine what disposition 
ehall be made of the funds in the garnish- 
ees' hands. 

It appears that, on August 25, 1898, 
Morris, the plaintiff, entered judgment 
against Weeber, to April Term, 1898, No. 
274, for $2,500, payable one day after 
date. By a fi. fa, subsequently issued, 
there was realized $320.23. This attach- 
ment was then issued, and the Keeloy 
Stove Company was summoned as gar- 
nishee. It was served upon the said com- 
pany on May 28, 1898. The plaintiff 
claims the fund in dispute by virtue of this 
attachment. 

On March 3, 1898, Weeber delivered to 
Stoner & Hall an order on the Keeley 
Stove Company, for $593.14, as follows : 
" 693.14. Columbia, Pa., 3/7-1898. 

" The Keeley Stove Co. 

"Please pay bearer, Stoner & Hall, 
Five hundred & ninety three 14/100 and 
oblige, John J. Weeber.'' 

This order was presented to the secre- 
tary of the company within five days after 
its date, and H. C. Bruner, the president, 
was also notified of it. It was retained by 
the secretary for two or three years, but 



was never presented to the board of di- 
rectors. The president, however, reported 
its receipt at a meeting held September 
10, 1898, but no action was taken upon it. 
It is claimed, on the part of the garnishee, 
that the order worked an equitable assign- 
ment of so much of the fund in favor of 
Stoner & Hall, and that, for this reason, 
the company must pay that amount to that 
firm, and that it is, therefore, only liable 
to Morris on his attachment for the balance. 

Where an order is drawn by one person 
upon another for the payment of money, 
the drawee is not liable upon the order, 
unless he accepts it: Reilly vs. Daly, 159 
Pa., 605 ; Woodhouse vb. Brown, 23 C. 
C. R., 54 ; Act of May 10, 1881, P. L., 
17. The holder of an unaccepted check or 
draft cannot maintain an action in his own 
name against the drawee, even though the 
check or draft may be drawn for an entire 
balance due from the drawee to the drawer: 
Maginn V9. Dollar Savings' Bank, 131 Pa., 
362 ; National State Bank of Camden vn. 
Linderoan, 161 Pa., 199. In Ulrich v«. 
Hower, 156 Pa., 414, it was held that it 
was not entirely clear whether a verbal 
assignment by a creditor to a debtor of a 
claim for money due is within the statute 
at all ; but whether it is or not, the objec- 
tion can only be raised by the acceptor, 
for whose benefit the statute was passed. 

An equitable assignment is an agree- 
ment in the nature of a declaration of trust 
which a chancellor never hesitates to exe- 
cute when it has been made on a valuable 
or even good consideration : Nesmith v%. 
Drum, 8 W. & S., 9 ; Guthrie & Byles's 
Appeal, 92 Pa., 269. Anything which 
shows an intent to assign on the one side 
and to receive on the other will operate as 
an assignment: East Lewisburg L. & M. 
Co. v«. Marsh, 91 Pa., 96 ; Caulfield v9. 
Van Brunt, 173 Pa., 428. The form of 
the assignment is immaterial ; so that there 
be a clearly-expressed intention of an im- 
mediate transfer of the right to the as- 
signee : Ruple v%, Bindley, 91 Pa., 296. 
Thus, in Moeser, admin., vs. Schneider, 
158 Pa., 412, where the paper upon which 
the claim was based read : ** We, the un 
dersigned, Edward Knuchel and Mary 
Knuchel, his wife, * * * hereby declare 
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ourselves indebted to Mr. Frederick Jam- 
pen * * ^ for the sum of $456, for board- 
ing, lodging and monej loaned us. We 
bind ourselves to pay the same with the 
money coming to the husband, Knuchel, 
from Switzerland," it was held that it 
amounted to an equitable assignment of 
the inheritance and that the Act of 1881 
had no application. In Sharpless vs, 
Welsh, 4 Dal., 279, Moore, being indebted 
to several persons in Philadelphia, remitted 
by letter to Byrne a bill of exchange, or- 
dering specific payments to enumerated 
creditors. Mr. Justice Smith was of the 
opinion that Byrne became a trustee for 
those creditors, and that the creditors 
thereupon acquired puch i^n interest in the 
trust fund as could not be devised or af- 
fected by an attachment. See, also, U. S. 
V8, Vaughan, 3 Bin., 394 ; Bouldcn vs. 
Hebel, 17 S. & R., 312. A draft upon a 
particular fund in the hands of an attorney 
for collection is an equitable assignment of 
it, and although not accepted by the attor- 
ney, yet it is not afterwards subject to be 
attached for the debt of the drawer: Nes- 
mith V8, Drum, supra. In Buchanan vs. 
Taylor, Add. Rep., 154, it was held that 
an equitable assignment was valid and that 
it was indiiferent whether it was in writing, 
by parol or by mere delivery of the evi- 
dences of right : and it has also been de- 
cided that an assignment of a debt, even 
without notice, will overreach an attach- 
ment : Wakefield vs. Martin, 3 Mass., 558, 
and in the courts of equity in England the 
same decision has been frequently made. 

In Caldwell vs. Hartupee, 70 Pa., 74, 
an order for part of a fund was held to be 
a valid equitable asi»ignment. See, also, 
Cuningham vs. Garvin, 10 Pa., 366 ; 
Soley's Estate, 15 W. N. C.,351 ; and in 
Sturdevant & Groff vs. Roberts and Dries- 
bach, 6 liANC. Law Rev., 357, that an 
order drawn for the whole of a particular 
fund amounts to an equitable assignment 
of that fund, and, after notice to the 
drawee, binds the funds in his hands, 
although not accepted. In Beaumont 
Bros. vs. Lane, 3 Sup., 73, an order given 
by a sub-contractor, directed to the owner 
of a building, *'to pay to M §180 and 
charge same to our account, for material 



and labor on houses, per contract," of 
which the owner and the main contractor 
had notice, although not accepted by the 
owner, was an equitable assignment of the 
sub-contractor's claim. An attaching 
creditor can set up no higher equity than 
was in his debtor when the attachment 
issued, and he cannot, therefore, object 
that, at that time, the drawee had not yet 
formally accepted the draft: Patten vs. 
Wilson, 34 Pa., 299. If, therefore, a 
transfer be made, neither notice nor the 
want of it can aid the attaching creditor: 
Pellman vs. Hart, 1 Pa., 263 ; Noble vs. 
Thompson Oil Co., 79 Pa., 354. In 
Jarecki Mfg. Co. vs. Hart Bros., 5 Sup., 
422, it was held that an attaching: creditor 
necessarily claims through his debtor and 
can acquire no greater right than was 
vested in the latter at the time the writ 
was served upon the garnishee. 

Under the facts of the case as here pre- 
sented, we are of opinion that the order 
given by Weeber to Stoner & Hall, as be- 
tween them, was an equitable assignment 
of so much of the moneys arising out of 
the contract between Weeber and the 
Keeley Stove Company which were in the 
hands of the Keeley Stove Company, and 
that the assignment having preceded the 
issuing of the attachment upon the judg- 
ment held by the plaintiff against Weeber, 
Stoner & Hall, can maintain their demand 
against the Keeley Stove Company for 
that amount, and that the Keeley Stove 
Company, because of this, has a good de- 
fense to so much of the claim made by the 
plaintiff under his attachment. 

For these reasons, we think the verdict 
should be modified, and we now reduce the 
same to $777.78. 

Rule made absolute. 



§r^1mnf §omt 



O. C. OF LANCASTER COUNTY. 
Estate of Benjamin L. Denlinger, dec'd. 

Testamentary trustee — Removal of — 
Security. 

A testamentary trustee having disoretioDary 
power over both principal and interest of the 
trust fund will not be ordered to g^ve security 
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or be removed because, in tbe opiuioo and be- 
lief of tbo petitioner, be is not possessed of an 
estate as larse as that held in trust, and ** there 
is danger of said moneys being lost," and he 
**ha8 at different timesjexpressed^a willingness 
to resign the trust," where all of the estate is 
properly accounted for and there is no allega- 
tion of misconduct or fraud. 

Jane Term, 1902, No. 19. 

Rule on trustee to give security or be 
removed. 

John M. Groffy for rule. 
Ooyle ^ Keller^ contra. 

March 12, 1903. Opinion by Smith, 
P.J. 

Jacob H. Denlinger is the trustee for 
his sister, Mazie E. Weaver, under the 
will of their father, the decedent. Not 
only was this trustee selected by the tes- 
tator to invest the principal and pay inter- 
est to the beneficiary, but was also vested 
with a discretionary power over the prin- 
cipal, and possibly the interest 'Mn the 
discretion of the said tru3tee, to expend 
the annual interest or income, or any por- 
tion thereof, as well as any portion of the 
principal, or corpus, of her share for the 
benefit of my said daughter, Mazie E. 
Weaver, in case he believes it necessary in 
bis discretion so to do in order to maintain 
herself and her children comfortably." 

On this trustee was imposed a discretion 
which may not be interfered with, even by 
the court, excepting for misconduct or 
fraud. William's Appeal, 73 Pa. St., 
249; Ingle's Estate, 76 Pa. St.. 430; 
Chew VB. Chew, 28 Pa. St., 17 ; Young's 
Estate, 4 D. R., 293 ; Jones' Estate, 12 
D. R., 113. Divest Jacob H. Denlinger 
of his trusteeship, and discretionary power, 
and Mazie E. Weaver may be robbed of 
the power which in a time of distress could 
contribute of the principal of this trust 
fund for the comfort of her children and 
herself. This was not the intention of the 
testator, and the trustee shows a becoming 
appreciation of his wishes by continuing to 
bear the burdens of the trust. 

The reasons advanced for his removal 
are that in the " opinion and belief" of the 
petitioner the trustee has not as large an 
estate as that which he holds in trust, that 
in ** petitioner's judgment there is danger 



of the said moneys being lost," and that 
the trustee at different times has expressed 
a willingness to resign the trust. Whether 
petitioner's opinion and belief are correct 
or not is of no consequence, neither would 
it be a sufficient reason for his removal if 
his estate was less than half of that for 
which she gives him credit. We know of 
no authority or principle of law which will 
disqualify a testamentary trustee because 
his individual estate is not as great as that 
committed to his care. That petitioner's 
mind is disturbed and her judgment has 
excited fears of a loss is unfortunate. It 
is, however, an apprehension which may 
afflict any one who has property. It is 
the observation of many and the experi- 
ence of- nearly as many that the most 
cautious and conservative may meet with 
losses. But when every dollar of the 
estate is accounted for, satisfactorily to the 
Court, not even having been lessened by 
commissions, it demonstrates that this 
critic's judgment now is at fault. It is not 
surprising that the trustee has expressed a 
willingness to be relieved of this trust, 
which has been only a care and no profit 
to him. But that is neither a fact nor an 
argument which appeals to the Court for 
his removal. 

Rule dismissed at the costs of the peti- 
tioner. 



O. C. OF LANCASTER COUNTY. 

Estate of David Souder, dec'd. 

Sale of real estate in other county — Ex- 
ception %, 

Where the Orphans' Court of Chester County, 
the domicile of the decedent, was satisfied as to 
the propriety of a sale of the decedent's real 
estate in Lancaster County for payment of 
debts, the Orphans' Court of Lancaster County 
has no jurisdiction to investigate the regularity 
or advisability of the proceedings which led 
the former Court to enter suoh decree. 

Exceptions to sale of real estate must be sup- 
ported by affidavit and filed before ihe absolute 
confirmation of the sale. 

December Term, 1902, No. 41. 

Exceptions to proceedings for sale of real 
estate in Lancaster County. 

Wm. R. Harnishy for exceptions. 
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H. Frank Eshlemany contra. 

March 12, 1903. Opinion by Smith, 
P.J. 

These exceptions can not be entertained 
for different reasons ; among them, they 
are not supported by aflSdavit or proof; 
they were not filed until after the sale had 
been confirmed absolutely; and, particu- 
larly, because this court has no jurisdiction. 
To it has not been given the power to 
review decrees of the Orphans' Court of 
Chester County. That court, which has 
jurisdiction over the accounts of the admin- 
istratrix, was satisfied of the propriety of a 
sale of real estate in Lancaster County for 
the payment of the debts of the decedent, 
and entered a decree authorizing the ad- 
ministratrix to raise money by such a sale. 
The exceptants would now have us investi- 
gate the regularity of the proceedings 
which led that court to enter its decree. 
** In this form of procedure the Orphans' 
Court of the county having jurisdiction of 
the accounts, alone has the power to de- 
cide whether or not the personal estate of 
the decedent is suflBcient to pay his debts, 
to determine the amount of the probable 
deficiency, and to pass upon the propriety 
of a sale or mortgage of the decedent's 
lands to raise the amount required ; and 
for the better determination of these 
matters, it is provided that no authority 
for the sale or mortgage of real estate 
lying in the same or another county shall 
be granted until the administrators shall 
have exhibited to the court an inventory 
and appraisement of all personal estate of 
the decedent, a true account or schedule of 
his debts and a statement of all his real 
estate wheresoever situated. The Orphans' 
Court of the county where the land is 
situate, if it be situate in another county, 
is presumed to know what part and how 
much of the land it would be n^^cessary 
and expedient to sell to raise the sum 
specified; but the jurisdiction of the court 
to order a sale or mortgage is dependent 
wholly upon the decree of the court having 
jurisdiction of the account." So said 
Justice Clark in Spencer t;«. Jennings, 123 
Pa. St., 184. 

Exceptions are dismissed at the cost of 
the exceptants. 



OPINIONS IN LOCAL COURTS. 

The following opinions have been handed 
down by Judge Landis : 

On May 2,1903: 

Garber vi, Columbia Telephone Co. 
Rule for new trial discharged. 

On May 9, 1903 : 

Louisa McCauley vs. John S. Heiss. 
The rule to show cause why a new trial 
should not be granted discharged. 

Byron Franks V8. William V. Eisen- 
berger. The rule for a new trial refused. 



0. C. ADJUDICATIONS. 

Sebastian Grau, City, $1,552.93. 

Anna Johns, Manheim Twp., $704.45. 

Frank Matthew Stahl, City, $3,102.49. 

I. S. Geist, Marietta, $1,227.86. 

Wm. A. Haskell, City, $696.63. 

Catharine Bender, New Holland, $2,- 
989.04. 

George Nies, Clay, $545.33. 

Barbara E. Dorwart, City, $1,251.04. 

John Boughter, Caernarvon, $1,186.40. 

JacobB.Burkholder,WestEarl,$592.02. 

Jacob K. Johnson, Lancaster, $59.66. 

Caroline Nagle,West Cocalico, $243.38. 

Margaret Metzger, New Holland, 
$171.92. 

G. Milton Arment, East Lampeter, 
$429.03. 

Jane E. Alexander, Providence, $58.19. 

Peter Dougherty, Martic, $1,128.65. 

Barbara Hersh,We8t Lampeter, $206.90. 

Margaret Ambrose, East Lampeter, 
$414.28. 

Anthony F. Weitzel, Martic. 



BOOK REVIEW. 

Monaglian's Cumulative Annnal Digest of 
Pennsylvania Decisions. 

James Monaqhan, Editor, assisted by 
Albert Nicholson Garrett, of the Phila- 
delphia Bar. Soney & Sage, Publishers, 
Newark, N. J. 

The fourth annual volume of the above 
digest is now published, including the de- 
cisions of the numerous courts of the state 
during the year 1902. It is suflBcient to 
say that this publication is fully main- 
taining that standard of excellence which 
has built up its reputation with the profes- 
sion in the past. 
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ommoti ^uus"^ 



C. p. OP LANCASTER COUNTY. 

Zaeharifts Minnicli, Administrator of Oynu 
Longenecker. dec'd, and Elizabeth Longe- 
neeker vs. The Keystone National Bank 
of Manheim. 

Lont certificate of national hank $tock — 
Duplicate certificate — Indemnity — 
MandamuM. 

Where a oertifioate of Btook of a national bank 
has been lost the party entitled thereto can 
compel the bank to issue to him another certifi- 
cate marked duplicate on his giving a perpetual 
bond of indemnity. 

Where such lost certificate had been ap- 
praised at 11800.00, and about $400.00 in 
unpaid dividends was credited to it, corporate 
security in the sum of $4000.00 is sufQcient 

Eqoity Docket No. 8, page 878. 

Bill in equity. 

Final hearing. 

Ooyle ^ Keller^ for plaintiff. 

Owen P. Brieker and 2>. McMullen^ 
for defendant. 

April 8, 1908. Opinion by Landis, J. 

On March 6, 1902, the above named 
plaintiffs filed their bill of complaint, which 
sets forth the following grievances, to wit : 

"1. That the Keystone National Bank 
of Manheim, Lancaster County, Pa., was 
duly incorporated and authorized to do a 
banking business prior to the year 1887, 
in the Borough of Manheim, in the County 
of Lancaster, and State of Pennsylvania, 
and continues so to be incorporated, autho- 
rized and doing said business. 

2. That on the fifteenth day of April, 
1887, it duly issued its certificate, No. 36, 
for ten shares of its capital stock to Cyrus 
Longenecker, then a resident of Penn 
Township, in the County of Lancaster 
aforesaid. 

8. That the said Cyrus Longenecker 



died on the sixth day of February, A. D. 
1897, intestate, unmarried and without 
issue, and leaving to survive him his 
mother, Elizabeth Longenecker, one of the 
plaintiffs herein. 

4. That letters of administration on his 
estate were, on February 16, 1897, duly 
granted to Zacharias Minnich, one of said 
plaintiffs, and Albert Longenecker, one of 
said defendants, who on the same day filed 
an inventory of the goods and chattels of 
the said Cyrus Longenecker, deceased, in 
the office of the Register of Wills in and 
for Lancaster County, including in said in- 
ventory the ten shares of the stock of the 
said bank defendant, the appnusers having 
valued the same at thirteen hundred dol- 
lars. 

6. That since the filing of the inventory 
aforesaid, the certificate for the ten shares 
of the stock has been lost or mislaid; that 
the administrators have made diligent and 
thorough search for said stock, and adver- 
tised in the Manheim ^ Sentinel,' a news- 
paper of general circulation published in the 
Borough of Manheim aforesaid, on February 
8, February 15 and February 22, 1901, and 
in the Lancaster ' Examiner,' a newspaper 
of general circulation published in the Cfity 
of Lancaster, in the county aforesaid, on 
January 80, February 1, 6, 8, 18 and 16, 
1901, the fact of the said loss and that 
application would be made to the bank for 
a new certificate for the said stock. Copies 
of these advertisements are annexed to, as 
* Schedule " A," ' and made part of this 
bill. No trace of the said certificate has 
since been found. 

6. That Zacharias Minnich, one of the 
administrators of the said Cyrus Longe- 
necker, deceased, and Elizabeth Longe- 
necker, his mother, on March 1, 1901, 
made application to the sud bank defend- 
ant for, and requested it to issue, a dupli- 
cate certificate for the said ten shares of 
the capital stock of the said bank instead 
and place of said lost certificate No. 86, 
and tendered to the said bank their bond, 
with sufficient sureties, in the sum of four 
thousand dollars, conditioned to well and 
sufficiently indemnify and save harmless 
the said bank, its successors or assigns, of 
and from any and all loss or damage Ihat 
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may be occasioned to the said bank by the 
issuing of the said duplicate certificate and 
for the return of the lost certificate when- 
ever found, and of and from all actions, 
suits, loss, costs, damages and expenses 
whatsoever which the said bank should be 
put to or sustain for or by reason of the 
issuing of said duplicate certificate, and for 
the return of the lost certificate whenever 
found, but the said, the Keystone National 
Bank, defendant, declined and still does 
decline to issue the said duplicate certifi- 
cate. 

7. That the estate of the said Gyrus 
Longenecker, deceased, has long since 
been fully settled by the payment of all 
creditors and the transfer of the assets to 
Elizabeth Longenecker, the mother of the 
decedent. The said certificate of stock 
No. 86 was never transferred on the books 
of the defendant bank to any person or 
persons, nor has it since been transferred 
to any person or persons, nor has any per- 
son, excepting the plaintiffs, ever made 
application to the said bank defendant for 
a transfer of the said stock, nor has any 
person, excepting the plaintiffs, ever de- 
manded a duplicate certificate, nor notified 
nor claimed of the said bank that they 
were the owners of the same. 

8. That Albert Longenecker, the re- 
maining administrator of said Gyrus 
Longenecker, deceased, though requested 
so to do, has declined to become a party 
plaintiff to this bill, and hence he is joined 
herein as a party defendant. 

9. Your orators, therefore, showing 
that the said certificate was the property 
of Gyrus Longenecker at the time of his 
decease, and that the same has been lost 
or mislaid and cannot be found, although 
over five years have elapsed since it was 
last seen by them, and that the said Key- 
stone National Bank of Manheim, Lancas- 
ter Gounty, Pa., defendant, refuses to 
issue a duplicate certificate therefor, need 
equitable relief, and they ask : 

First. That the said Keystone National 
Bank of Manheim, Lancaster Gounty, Pa., 
and said Albert Longenecker, make full 
and complete answer to all the matters 
herein contained. 

Second. That the said Keystone Na- 



tional Bank of Manheim, Lancaster County' 
Pa., may be ordered and decreed to issue 
and deliver a certificate for ten shares of 
its capital stock, as a duplicate to certifi- 
cate No. 86, issued April 15, 1887, to 
Gyrus Longenecker, deceased, for ten 
shares of its capital stock. 

Thirds That such indemnity and pro- 
tection against all loss and damage to the 
said, the Keystone National Bank of Man- 
heim, Lancaster Gounty, Pa., by reason of 
the decree hereinbefore asked, as shall be 
just and proper, be ascertained, fixed and 
directed to be given by the plaintiffs or 
either of them. 

Fourth. That the plaintiffs may have 
such further and other relief in the 
premises as to your Honorable Gourt may 
seem meet." 

Albert Longenecker made no answer 
^thereto, but the Keystone National Bank 
of Manheim answered as follows : 

^* The defendant admits the allegations 
contained in paragraphs one and two of 
plaintiffs' bill. 

2. The defendant believes that the facts 
set forth in paragraphs three and four of 
plaintiffs' bill are true, but this defendant 
does not know of its own knowledge 
whether the facts set forth in said para- 
graphs are true and asks that the plaintiffs 
be required to produce proof of the same. 

8. The defendant neither admits nor 
denies the facts set forth in paragraph five 
of plaintiffs' bill, having no knowledge of 
the mt^tters therein alleged, nor any in- 
formation of the same, other than by the 
allegations of plaintiffs' bill, and asks that 
plaintiffs be required to produce proof of 
the same. 

4. The defendant, in answer to para- 
graph 6 of plaintiffs' bill, admits that 
Zacharias Minnich, one of the administra- 
tors of Gyrus Longenecker, deceased, and 
Elizabeth Longenecker, his mother, on 
March 1, 1901, made application to the 
defendant for, and requested it to issue, a 
duplicate certificate for ten shares of the 
capital stock of the bank defendant, in- 
stead and place of certificate No. 36, and 
tendered to the bank defendant their bond, 
in the sum of four thousand dollars. 

5. The defendant, in answer to para- 
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graphs seven and eight, says that it does 
not know, nor has it been informed, of the 
allegations contained in said paragraphs of 
plaiotiffs' bill, save by said bill, and pan- 
not set forth its belief therein or other- 
wise, and asks that plaintiffs be required to 
produce proof of same, except in this, that 
it admits that said certificate of stock. No. 
36, was never transferred on the books of 
the defendant bank to any person or per- 
sons, nor has any person except the plain- 
tiffs ever made application to the defendant 
bank for a transfer of said stock, nor has 
any person excepting the plaintiffs ever 
demanded a duplicate certificate, nor 
notified nor claimed of the said defendant 
bank that they were the owners of the 
same. 

6. The defendant, in answer to para« 
graph nine of plaintiffs' bill, says that it 
neither admits nor denies the allegations of 
fact in said paragraph set forth, having no 
knowledge of the matters of fact therein 
alleged, nor any information of the same, 
other than by the allegations in plaintiffs' 
bill, and asks that plaintiffs be required to 
produce proof of same, except that it ad- 
mits that it refused to issue a duplicate 
certificate of stock as alleged therein by 
defendant. 

To the contrary of all of the plaintiffs' 
averments herein set forth, it avers that 
the bond of indemnity in the sum of four 
thousand dollars tendered by plaintiffs to 
the defendant will not suflBcienfly indem- 
nify and save harmless this defendant, its 
successors or assigns, of and from any or 
all loss or damage that may be occasioned 
to the defendant by the issuing of a dupli- 
cate certificate, and for the return of the 
lost certificate whenever found, and of and 
from all actions, suits, loss, costs, damages 
and expenses whatsoever, which the de- 
fendant should be put to or sustain for or 
by reason of the issuing of a duplicate cer- 
tificate, and for the return of the lost cer- 
tificate whenever found. It further denies 
the sufficiency of the sureties on bond of 
indemnity, in this, that it was the bond of 
individuds who are likely to die and their 
estates be distributed before any liability 
on the bond should arise. 

The defendant further avers that it is 



a corporation chartered by the United 
States to do business as a national bank 
under an Act of Congress of the United 
States, and supplements relative thereto, 
known as the ^ National Bank Act.' That 
it is neither authorized or empowered by 
the Act under which it is incorporated or 
the supplements thereto, or by the by-laws 
of the corporation defendant, to issue du- 
plicate certificates of its stock to holders 
of original certificates of stock, or their 
legal representatives or heirs, who have 
lost or mislaid the same, and that it should 
not be required by your honorable Court 
at the instance of plaintiffs to do what this 
defendant has no authority or power to do." 

Findings op Fact. The Keystone 
National Bank of Manheim, Lancaster 
county. Pa., was duly incorporated and 
authorized to do a banking business in the 
borough of Manheim prior to the year 
1887. It continued in the same business 
up to the time of the filing of the present 
bill. On April 16, 1887, it issued a cer- 
tificate of its capital stock, numbered No. 
86, for ten shares, to Cyrus Longenecker, 
a resident of Penn township, in Lancaster 
county, who then receipted for it on the 
stub of the certificate book. The said 
Cyrus Longenecker died on February 
6, 1897, intestate, unmarried and without 
issue, leaving to survive him his mother, 
Elizabeth Longenecker, one of the above- 
named plaintife, who has, however, also 
died since the filing of this bill. Her 
death was suggested upon this record, and 
Maria Minnich, as her administratrix, was 
substituted in her stead. 

Letters of administration were granted 
on the estate of Cyrus Longenecker, de- 
ceased, to Zacharias Minnich and Albert 
Longenecker on February 15, 1897, and 
on the same day they filed an inventory of 
the personal effects of the deceased in the 
Register's office of this county, in which 
was included the ten shares of bank stock, 
valued at $1,800. The certificate for said 
shares was seen at that time by D. Mc- 
MuUen, Esq., the attorney for the estate, 
Zacharias Minnich and Albert Longenecker. 
Cyrus Longenecker lived with his mother, 
Elizabeth Longenecker, in Penn township, 
near the borough of Manheim. The oer- 
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tificate was in a desk belonging to Mrs. 
Longenecker with some other papers, and 
it was left there. There was no transfer 
on the back of it at that time. No divi- 
dends have been paid since his death, and 
the accumulations thereon now amount to 
about $400. 

Albert Longenecker testifies that he saw 
the certificate four or five months after the 
appraisement in the desk, and that $4,000 
of Lancaster county bonds were with it at 
that time. He states that his mother, 
Elizabeth Longenecker, was there with 
him. It appears that be got some bonds 
from the desk and subsequently delivered 
either them, or at least certain securities, 
to Mr. McMullen; but nobody seems to 
have seen the certificate after this, and no 
one of the parties interested appears to 
know where it has gotten to. Because of 
this a duplicate certificate was demanded 
from the bank by the administrators, and 
individual security was tendered to it. No 
one else ever made application for either a 
transfer of it or the dividends. An ad- 
vertisement that the application would be 
made to the bank was inserted in the Man- 
heim Sentinel and the Lancaster Ez- 
aminer. 

The bank refused to issue the duplicate 
certtficate, especially for the reason that 
individual security was tendered to it, and 
alleged that, as they were likely to die 
and their estates to be distributed before 
any liability on the bond should arise, such 
sureties were insufficient. The bank 
also claimed that the National Banking 
Act neither authorized nor empowered it 
to issue duplicate certificates of its stock 
to share holders or their legal represen- 
tatives or heirs who had lost or mislaid 
the same. Because of this refusal, the 
plaintiffs have filed the present bill of 
complaint. 

Conclusions op Law. — " An owner of 
a certificate of stock who has lost it, or 
had it stolen from him, may, by taking 
proper proceedings, or by giving proper 
security to the corporation, have new cer- 
tificates issued to him. * * * It would 
seem reasonable that a bond of indemnity 
should be given to the corporation, since, 
in case the old certificate has not been 



lost, but has been sold by its owner, the 
corporation is liable in damages or to re- 
place the stock to the purchaser for issuing 
new certificates without a surrender of the 
old.'' Cook on Stock and Stockholders, 
p. 511, sec. 870. In New York, by 
statute, security may be required in all 
such cases. But, ^^ according to the rule 
of nearly all the states, a corporation is 
not obliged to issue a new certificate of 
stock to the owner of an old one, which he 
alleges he has lost, unless such person 
gives to the corporation a sufficient bond 
of indemnity to protect it against liability, 
in case it turns out that the old certificate 
was not lost, but was sold and passed into 
bona fide hands. * * * The corporation 
is liable to the holder of the out- 
standing certificate, if it is outstanding, 
and, consequently, should be protected 
against that liability by a bond from the 
applicant for registry. In Louisiana, a 
stututory advertisement is made and a 
bond of indemnity dispensed with ; but in 
the other states the Court compels the 
loser to give a bond varying in amount 
according to the amount of the stock and 
the clearness of the proof of loss." Cook 
on Stock and Stockholders, p. 589, sec. 
403. It is perfectly clear that, if the 
bank allowed this stock to be transferred to 
other parties while the certificates were 
outstanding in the hands of bona fide 
holders, it would be guilty of a breach of 
corporate duty and would be liable in 
damages: New York and New Haven 
R. R. Co. v$. Schuyler, 84 N. Y., 80. 
Laying down the same rule, in Thompson's 
Commentaries on the Law of Corporations, 
Vol. 2, sec. 2044, it is said : " Where a 
corporation, upon the presentation of a 
certificate of stock by the holder, refuses 
to transfer upon its book the shares repre- 
sented by it to the person in whose name 
as transferee the power of attorney in- 
dorsed thereon has been filled out, it 
incurs a liability to an action for damages. 
If, therefore, on the representation of the 
person to whom the certificate was origin- 
ally issued that it has been lost or de- 
stroyed, it issues him another certificate, 
and he negotiates it to an innocent taker, 
the company incurs the risk of double 
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liability in respect of the same shares, for, 
in sach a case, the company must make 
good the loss to a bona fide transferee of 
the original shares. What, then, are the 
rights of the holder of a certificate of stock 
which has been lost ? Can he compel the 
company to issue him another certificate of 
the same shares ? There is no dolibt that 
the company may refuse to do so until it 
has received satisfactory indemnity against 
the risk it thereby incurs. That it may 
exact a suitable bond of indemnity against 
the risk it runs in doing so is certain. 
But, even when the company has been 
adequately indemnified, grave reasons 
suggest themselves why a court of equity 
should hesitate to take such action.'' In 
Keller v$. Eureka Brick Machine Co., 43 
Mo. App., 84, a case in which the corpora- 
tion refused to issue to a stockholder who 
had lost or mislaid his certificate a new 
certificate, which should upon its face pur- 
port to be an original, and contain no 
notice that it was issued in lieu of others 
claimed to have been lost, but offered him a 
certificate containing the word " duplicate," 
and also the words " These certificates were 
issued in lieu of Nos. 45, 46, 47 and 48, 
claimed to have been lost and unindorsed, 
and also the words "duplicate — original 
claimed to have been lost," the position thus 
assumed was sustained, and Thompson, J., 
in delivering the opinion, said : " It is not 
necessary, for the purpose of this decision, 
for us to express an opinion as to which of 
the certificate holders in such a case would 
be entitled to the rights of stockholders as 
against the company. That question could 
only properly arise for determination in 
the contingency named, and we ought not 
to express an opinion on it in this case, 
especially as no parties directly interested 
in determining it are before the court. It 
is sufficient, for the purposes of this case, 
for us to say that there are opposing 
theories on the subject." If the share 
certificate of a shareholder has been lost, 
and he or his alleged vendee claims of the 
corporation the issue of a new certificate, 
the corporation will issue it at its peril, 
and is, therefore, as elsewhere stated, en- 
titled to demand indemnity before making 
such new issue. This is well fllustrated 



by a case in Ohio, where the following 
statement of fact and holding has been con- 
densed from the official syllabus: In 1854, 
a railroad company issued to Y. certificates 
of stock, declaring on their face that the 
stock was transferable on the company's 
books on surrender. Soon afterwards, V. 
sold the stock to F., delivering to F. the 
certificates, with blank powers of attorney, 
to enable him to have the stock transferred. 
The certificates were mislaid by F., and 
were not discovered until 1871. In 1868, 
on application of Y., the directors issued 
to B., to whom Y. assumed to sell the 
stock, new certificates, believing the orig- 
inal ones to have been lost by V. On the 
ground of such issuance, the company re- 
fused an application of F.'s administrators 
for a transfer of the stock to their names 
and for an account of the dividends. The 
by-laws provided that no new certificates 
should be issued in place of any certificate 
previously issued until its surrender and 
cancellation, also that certificates might be 
issued on the special order of the board of 
directors in the place of certificates lost or 
destroyed, on proof of such loss or destruc- 
tion, and on receiving security to indem- 
nify the company against loss consequent 
upon ihe issuance of such new certifica- 
tion. On this state of facts, it was held: 
First, that the company was liable to re- 
place the stock to which F. was entitled, 
or to account for its value ; second, that 
this liability to F. was not affected by the 
by-law enabling persons who had lost cer- 
tificates to obtain new ones ; that the ob- 
ject of the by-law was, to enable persons 
whose certificates appeared to have been 
lost or destroyed to obtain others on in- 
demnifying the company against loss, in 
j case other parties should assert rights 
; against the company under the original 
certificates, but did not affect the rights of 
such parties; third, that the company was 
not liable for the dividends paid on the 
stock before it had notice of the transfer of 
the certificate to F.; fourth, that until the 
transfer of the stock to the holders of the 
original certificate was refused, or they 
had notice of the transfer of the stock to 
other parties, the statute of limitations did 
not begin to run : Cleveland & Mahoning 
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R. R. Go. v$. Robbins, 85 Ohio, 488 ; 
Thompson's Commentaries on the Law of 
Corporations, Vol. 2, Sec. 2,517; see also 
Ibid., 2,520, 2,523, 2,524. It was also 
held in this State by oor Supreme Court 
in North Penn'a R. R. Co. v$. Fitchett, 1 
Walker, 129, that the owner of lost rail- 
road coupons who has tendered indemnity 
is entitled to recover the amount due on 
the coupons with interest from the date of 
the demand. 

We do not think that because the Key- 
stone National Bank is a corporation 
chartered under the National Banking Act, 
it either has imposed upon it or is relieved 
from the ordinary duties which all corpor- 
ations owe to their stockholders in this re- 
gard. It occupies exactly the same posi- 
tion, and this objection seems to us to be 
no serious impediment in the way of enter- 
ing a decree. 

We are of opinion that under the facts 
of this particular case a duplicate certifi* 
cate, so marked, should be issued by the 
bank upon receiving from the plaintiffs 
such corporate security as shall be ap- 
proved by the Court, and we, therefore, 
enter the following decree : 

Dborbb. — And now, April 8, 1908, this 
case came on for final hearing, and the 
same having been duly considered by the 
court, it is ordered, adjudged and decreed 
as follows: That the said Keystone Na- 
tional Bank of Manheim, Lancaster County, 
Pa., shall issue and deliver to the said 
Zacharias Minnich and Albert Longe- 
necker, administrators of the estate of 
Cyrus Longenecker, deceased, a certificate 
for ten shares of its capital stock, as a 
duplicate to certificate No. 36, issued 
April 15, 1887, to Cyrus Longenecker, 
deceased, and that, upon the face of the 
said certificate, shall be marked the word 
^' duplicate," and that, before the issuance 
of the said certificate, the said adminis- 
trators, or any of them, shall deliver to 
the Keystone National Bank of Manheim, 
Lancaster County, Pa., a bond of indem- 
nity, with corporate security, in the sum 
of $4,000, conditioned that the adminis- 
trators will well and sufficiently indemnify 
and save harmless the said bank, its suc- 
cessors and assigns, of and from all losses 



and damage, actions, suits, costs, trouble 
and expenses, whatsoever, that it may be 
subject to or engaged in, for or by reason 
of the issuing of the said duplicate certifi- 
cate of stock, in lieu of the said certificate 
No. 86, issued to Cyrus Longenecker, and 
also conditioned that, if the. original certi- 
ficate, which is said to have been lost, is 
found, they will return the same to the 
bank for cancellation, then the obligation 
to be void and of no force or effect, or else 
to be and remain in full force and virtue. 
It is also ordered and decreed that the 
plaintiff pay the costs of this proceeding. 



C. p. OF LANCASTER COUNTY. 
Bateman yb. Lancaster Qeneral HoBpital. 

Corporationn — Suit for labor againnt — 
Affidavit of d^etiBe-^Work done on 
credit of out$ide parties — Practice. 

In a suit against a hospital for work and 
material in rapairing its building, an affidavit 
of defense is sufficient which avers that permis- 
sion was granted by the board of directors to 
the matron to have the work done at the ex- 
pense of private parties, not named, who had 
volunteered to pay therefor, and under the ex- 
press condition that the hospital should not be 
liable for the expense incurred and the work 
was not authorized by the defendant or any 
person for it and it was well understood that 
the work was done on the credit of outside 
parties. 

A corporation aots by its officers and agents, 
and no one can bind it except those who are 
expressly or impliedly authorized to do so. 
Whoever, therefore, deals with it must satisfy 
himself of the authority of the person with 
whom he is contracting in order to bind the 
corporation. 

Where a defendant avers the facts in his affi- 
davit of defense on his own knowledge, and this 
appears clearly in the affidavit, it is not neces- 
sary to aver that he is informed, believes and 
expects to be able to prove them on the trial. 

On a rule for judgment for want of a suffi- 
cient affidavit of defense, the Court will not 
consider an objection not specified in the reasons 
of insufficiency. 

June Term, 1902, No. 8. 
Rule for judgment for want of a suflScient 
aflBdavit of defense. 

W. H, Roland^ for rule. 
2>. Mc Mullen J contra. 
April 18, 1903. Opinion by Landib, J. 
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This suit was brought by the plaintiflf 
against the defendaat to recover the sum 
of $174.48 for work done and material 
famished in repairing and painting at the 
buildings of the Lancaster General Hos- 
pital. No complaint was made as to the 
character or quality of the work, and it 
was not denied that the authorities had 
knowledge of it at the time of its perform- 
ance, but an affidavit of defense has been 
filed in which it is alleged that prior to the 
commencement of the work permission was 
asked for by Miss Annie Lantz, chief nurse 
and matron, of the executive committee of 
the Board of Directors, to have certain 
rooms renovated by painting the walls and 
floors by private parties who were friends 
df the hospital and who had volunteered to 
have the work done as a donation to the 
hospital. Permission was thereupon granted 
upon the express condition that the hospital 
was not to be liable for the costs incurred 
thereby. It was asserted that neither the 
Board of Directors nor any committee of 
the Board, nor any one having authority to 
bind the hospital in any way whatsoever, 
at any time authorized or contracted for 
the work, and that it was well understood 
that it was to be done at the instance of 
and upon the credit of outside parties, and 
not on the credit of the hospital. 

These facts, we think, constitute a suffi- 
cient defense if proved upon the trial. A 
corporation acts by its officers and agents, 
and no one can bind it except those who 
are expressly or impliedly authorized so to 
do. Whoever, therefore, deals with it 
must satisfy himself of the authority of the 
person with whom he is contracting, if he 
wishes to hold the corporation responsible 
for a contract so entered into. If he fails 
to do so, and afterwards ascertains that no 
authority was given to the party with 
whom he is dealing, he must attribute it to 
his own fault. This hospital is a public 
charity. It is maintained by donations 
and State aid. It is well known that it is 
customary for various citizens to make 
donations for its improvement and support. 
The affidavit of defense asserts that these 
were the circumstances under which the 
work for which suit was brought was per- 
formed. It may be that it would have 



been better for the defendant to have stated 
exactly upon whose credit the work was 
done, if not upon its own; but notwith- 
standing this defect we think the absence 
of all contractual relation is a sufficient de- 
fense, and this is sufficiently averred. This 
case differs materially from that of S^ift 
& Company v$. Rutt, 18 L. L. R., 254, 
as an examination of the facts of that case 
will abundantly show. 

It is also suggested in plaintiff's brief 
that the defendant has neither averred the 
facts set forth in his affidavit of defense to 
be true, nor has he stated that he expected 
to be able to prove them upon the trial of 
the case. The rule is that where the de- 
fendant avers the facts upon his own 
knowledge, it is not necessary also to aver 
that he is informed, believes and expects 
to be Me to prove them on the trial. It 
is only where he has no personal knowl- 
edge that he is bound to allege that he 
verily believes and expects to be able to 
prove them. A number of authorities 
upon this subject are collated in Forney's 
Executors vs. Ebersole, 18 L. L. R., 207, 
lately decided by this court. It is not 
clear whether the president of the corpo- 
ration, who makes the affidavit of defense, 
does 80 upon his own knowledge, or from 
information and belief. We would, there- 
fore, be obliged to rule this point against 
the defendant if it was properly before us. 
An examination, however, of the specifica- 
tions of insufficiency filed by the plaintiff 
to the affidavit of defense shows that no 
objection of this character is therein raised, 
and we cannot, for this reason, at this time 
pass upon it and enter judgment in the 
absence of these allegations. We, for 
these reasons, are obliged to discharge 
this rule. 

Rule discharged. 



0. C. ADJUDICATIONS. 



Adjudications and opinions have been 
filed in the following estates by Judge 
Smith : 

May 7 : 

Hiram Miller (Supplemental opinion). 

Nicholas Danner, of Paradise Township 
($12,527.66). 
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Ann Eshlemani of W. Lampeter Town- 
8bip ($8,280.20). 

May 9: 

George Esken, of W. Hempfield Town- 
ship ($1,886.88). 

May 18: 

^(Opinion.) Sarah A. McKinne, excep- 
tions to adjudication dismissed. 

May 18: 

William Chew, of Drumore Township. 

Josephine Aaron, of Golerain Township 
($77.14). 

Isaac W. Qroff, of Manor Township 
($10,621.46). 

Adam Doerstler, Sr., of Manor Town- 
ship ($3,718.70). 

John Clark, of Caernarvon Township. 

Levi £. DeHaven, of E. Earl Township. 

Susan Bachman, of W. Lampeter Twp. 

Abram Miller, of Conoy Townl^hip. 

Lucinda L. Sharp, of City. 

May 19: 

Mary J. Hall, City ($1,261.16). 

Michael S. Kreider, of Pequea Town- 
ship ($6,747.47). 

Maria Kiehl, of E. Cocalico Township. 

John Hildebrand (Guardian), of Stras- 
burg Township. 

May 20: 

Geo. Uudy, of City. 

Michael Schnader, of E. Earl Township. 

Mary Stauffer, of Manor Township. 

David B. Myers, of E. Donegal Town- 
ship ($1,980.65). 

Michael B. Myers, of E. Donegal Town- 
ship ($2,277.27). 

Katharine E. Reidel, of City. 

Franklin Clark, of Strasburg Township. 

Michael Bender, of Mount Joy Twp. 

Mary Ann Rockey, of Salisbury Twp. 

Clinton S. Shearer, of Mount Joy Twp. 

May 21 : 

Mary M. Thompson, of Bart Twp. 

Daniel Williams, of Conestoga Twp. 

William Turner, of Martic Twp. 

F. J. Kramph, of City. 

John N. Hamley, of Elizabeth Twp. 

Hugh Wallace, of Earl Twp. 

(Opinion) John Boughter. Rule for 
discharge of trustee made absolute. 

May 22: 

Benj. Franklin, Lancaster township 
($107.15). 



Bernard Eready, Manheim township 
($4,014.00). 

James Creswell, Eden township ($290. 
26). 

S. Malvina Zahm, City ($4,518.09). 

May 28 : 

Mary E. McSparran, Fulton township 
($26,892.78). 

John A. Cannon, City. 

May 28: 

David L. Fellenbaum, City ($826.98). 

June 4 : 

Andrew J. Ream, of E. Coculioo town- 
ship ($487.58). 

James D. Bunsen, of City ($2119.69). 

Eli P. Althouse, Manheim township 
($4056.65). 

Carpenter W. Bender, of New Holland 
Boro. ($1649.00). 

Diller S. Sheaffer, of Leaoock township 
($8421.81). 

William Johnson, of Drumore township 
($808.50). 

James B. Kennedy, of Christiana Boro. 
($5872.52). 

OPINIONS IN LOCAL COURTS. 



The following opinions have been handed 
down by Judge Lakdis : 

On May 18: 

Jacob M. Frant8 V9. Frank J. Weaver. 
Case stated. Judgment for plaintiflf for 
$5,000. 

On May 28 : 

Funk vi. Rozana Swope's Ex'ors. 
Rule for new trial made absolute. 

Becker vi. Hill. Bill in equity. De- 
cree ordered to be prepared. 



SUPREME COURT OPINIONS. 



On June 2, 1903, the Supreme Court 
handed down the following opinions in 
Lancaster County cas^ : 

Geist v$. Rapp, affirmed. 

Stevenson v$. Rohrer, affirmed. 

Eberly t;^. Shirk, affirmed. 

Hogg's Estate (Hogg's appeal) affirmed. 

Minnich's Estate (Minnich's appeal) 
affirmed. 



Digitized by 



Google 



LANCASTER LAW REVIEW. 



241 



Lancaster Law Review. 



Vol. XX.] MONDAY, JUNE 15, 190S. rNo.81. 



j^ommon fffas^law. 



C. p. OP LANCASTER COUNTY. 
Eider vs. Dniiy et al. (No. 1.) 

Judgment for part of claim admitted in 
affidavit — Co8t$ — Witnesses — Frac^ 
tice—Act of May SI, 189S, P. L., 
186. 

Wber»^, when a case is called for trial, the 
plaiDtifif takes judgment for the portion of the 
claim admitted to be dae in the affidavit of de- 
fense and no farther proceedings are taken, the 
plaintiff is nevertheless entitled to costs, includ. 
ioff fees of the witnesses sabpoenaed but not 
called, if there was no oppression proved. 

If the defendants desired to protect them- 
selves against all further costs, it was their 
daty to tender the amount which they admitted 
to be due with all costs that had accrued up to 
that time. 

Witnesses subpcenaed though not examined, 
Mid examined though not subpoenaed are en- 
titled to payment. A party may call as many 
witnesses as he thinks necessary to make out 
his case, and the Court will not interfere unless 
he is guilty of oppression. Where there is 
oppression it must be proved. It is not to be 
presumed. 

March Term, 1902. No. 11, 

Appeal from taxation of costs. 

Swartz Bros, and Coyle ^ Keller^ for 
plaintiff and appeal. 

John E. Maloney for defendant. 

January 17, 1908. Opinion by Lan- 

DIS, J, 

The plaintiff brought suit to recover the 
balance of an account which he alleged to 
be due to him by the defendant?, to the 
amount of $527.18, and also for certain 
other breaches of contracts between him 
and the defendants' representative, which 
he contended had been broken by them, 
and thereby he had sustained severe loss. 
He filed his statement, and, in accordance 
with the Act of Assembly and Rules of 
Court, caused a copy of it to be served 
upon the defendants. Thereupon they 



filed an affidavit of defense, in which they 
admitted that they were indebted to him 
in the sum of $178.57, but denied all other 
liability. The case came upon the trial 
list for the week begining June 2, 1902. 
For some reason, not appearing on the 
record, it was not then tried. It again ap- 
peared upon the list for the week begin- 
ning October 20th last. Being called for 
trial,, the plaintiff asked the court to enter 
judgment in his favor for the amount the 
defendants admitted to be due in their af- 
fidavit of defense, and this having been 
done and such an entry made on the 
docket, the trial was not proceeded with, 
and no further disposition of the case ap- 
pears to have been made. The plaintiff 
then filed his bill of costs, claiming therein 
witness fees for the attendance of witnesses 
during the weeks above mentioned. The 
defendants objected to the payment of 
these witness fees, because the case had 
not been tried, and the prothonotary hav- 
ing sustained this position and having re- 
fused to allow these costs, it is from his 
taxation the present appeal arises. 

Costs are the expenses of a suit or action 
which may be recovered by law from the 
losing party. The term ordinarily includes 
officers' fees, as well as the party's own 
charges for witnesses, where witnesses can 
be legally called and examined. Penn'a 
Railroad Co. vs. Keiffer, 22 Pa., 356. 
Witnesses subpoenaed, though not exam- 
ined, and examined, though not subpoenaed, 
are entitled to payment. A party may 
call as many witnesses as he thinks neces- 
sary to make out his case, and the court 
will not interfere, unless he is guilty of 
oppression. Where there is oppression, 
it must be proved, and the court will lay 
their hands upon it ; but it is not to be 
presumed. DeBenneville vs. DeBenne- 
ville, 1 Bin., 46. In Dellinger vs. Del- 
linger, 1 C. C. R., 13, it was said, by 
Hayes, J., in this court, that *' witnesses 
in attendance at the trial of a cause in obe- 
dience to subpoena will be allowed witness 
fees, although not testifying." It seems 
that the question of the materiality of wit- 
nesses will not be considered, except in 
case of oppression, which, if alleged, must 
be proved. Witness fees should be allowed 
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when there is no allegation that their ser- 
vices were not needed. Lagrosse vs. Cur- 
ran, 31 Leg. Int., 148 ; Litz vs. Kauffnaan, 

4 C. C. R., 329 ; Burgess vs. Sharpies, 

5 C. C. R., 241. In Shinkle vs. Guba, 
20 W. N. C, 70, where judgment had 
been entered on a bond and warrant of at- 
torney, and the judgment was subsequently 
opened, and, upon the trial, the only con- 
tention was as to the actual amount due 
upon the bond, the jury rendered a verdict 
in favor of the plaintiff for the amount con- 
tended for by the defendant, which was 
less than the amount claimed by the plain- 
tiflF. A rule was thereupon entered by the 
defendant for judgment on the verdict for 
plaintiff, but that the latter should pay all 
costs, except for entering the bond and 
warrant, docket fee and satisfaction. It 
was held by the court that the verdict for 
the plaintiff, even though for less than the 
amount claimed, carried costs, as in other 
cases. In Kennedy vs. Dean's Adminis- 
trator, 46 Pa., 246, a judgment was en- 
tered on a warrant of attorney, and the 
defendants had it opened in order to claim 
a defalcation arising out of the contract on 
which the judgment was founded, and, on 
the trial, they succeeded in reducing the 
plaintiff's claim from $1,500 to $700. 
They then claimed that they were entitled 
to the costs of the trial ; but the Supreme 
Court held that they were not, for, in com- 
mon law practice, the costs follow the judg- 
ment, and that is for the plaintiff. Lowrie, 
C. J., said: ''If they had tendered and 
deposited in court the $700 and the pre- 
vious costs before they tried their case, it 
would have been otherwise. , . . Or, 
without opening the judgment, on showing 
good cause, they might have bad a collat- 
eral feigned issue to try how much credit 
or deduction they were entitled to on the 
judgment, and then the costs of that case 
would have followed its judgment." 

The defendants admitted that there was 
due to the plaintiff a certain amount. 
Under the Act of May 81, 1893, P. L., 
185, which provides " that in all cases now 
pending, or hereafter to be commenced, in 
the several courts of this Commonwealth, 
in which aflSdavits of defense have been, or 
may be, filed to part of the claim of the 



plaintiff of plaintiffs, the plaintiff or plain- 
tiffs may take judgment for the amount ad- 
mitted to be due, and have execution for 
the collection of the same, and the cases 
shall be proceeded in for the recovery of 
the balance of the demand of the plaintiff 
or plaintiffs, if anything more should be 
justly due to such plaintiff or plaintiffs," 
a judgment could have been entered im- 
mediately after the filing of the affidavit of 
defense for the amount admitted therein to 
be due; but the plaintiff did not see fit, at 
that time, to take any such steps, and the 
case was proceeded with in the ordinary 
way. If the defendants desired to protect 
themselves against all further costs, it was 
their duty to tender the amount which 
they admitted to be due, with all costs that 
had accrued up to that time; and, in that 
event, the plaintiff would have carried on 
the subject of litigation at his own risk. 
They did not see fit to do this, and they, 
therefore, have, in our opinion, rendered 
themselves liable for any cost^ which after- 
wards in good faith accrued. 

The bill, as filed, seems to be a rather 
large one, and we have no means of know- 
ing, at the present time, whether or not 
the witnesses were material or subpoenaed 
in good faith. If they were not, and any 
oppression appears, such costs should be 
stricken out. In order that this may be 
properly ascertained, we think the appeal 
should be sustained and the bill referred 
back to the prothonotary for a re-taxation. 
He has, as we observe, based his conclu- 
sion solely upon the technical grounds 
raised by the defendants, and has not en- 
tered into the merits of the bill. 

Appeal sustained. 

Note. — See following case. 



C. P. OF LANCASTER COUNTY. 
Bider vs. Duf^ at al. (No. 2.) 

Judgment for part of claim admitted in 

Affidavit — Costs — Witnesses. 

Where a portion of a plaintiff'8 claim is of 
such a doubtful nature that admittedly be 
could have hoped to recover only a small 
amount if any of this portion, and on the case 
being called for trial he abandoned the doubt- 
ful portion and took judgment for the balance 
admitted to be due in the affidavit of defense, 



Digitized by ^OOQlC 



LANCASTEE LAW EEVIEW. 



243 



the sobpodnainff of ton witnesBes at a oost of 
$85 to sustain the portion of the claim after- 
wards abandoned will be i*egarded as oppres- 
8i?e, whether so intended or not, and the costs 
of snoh witnesses disallowed. 

March Term, 1902. No. 1. 

Exceptions to taxation of costs. 

John E. Malone^ for exceptions. 

Swartz Bros, and Coyle ^ Keller, 
contra. 

April 18, 1903. Opinion by Lan- 
DIB, J. 

When this case was heard by us at the 
last term of court, we held that as no 
tender was made by the defendant of the 
amount admitted by them in their affidavit 
of defense to be due to the plaintiff, they 
had rendered themselves Hable for such 
costs as afterwards in good faith accrued. 
As the amount could not at that time be 
determined by the record, we referred the 
case back to the prothonotary for a re- 
taxation. From the hearing had in pur- 
suance of this order the present appeal 
lies. 

An examination of the papers filed in 
the caso indicates that the plaintiffs cause 
of action arose out of two distinct sources. 
One claim was for articles and labor fur- 
nished for the leased premises, or to the 
lessees, and also for the value of the crops 
raised. A full statement of it, which, it 
was asserted, had previously been fur- 
nished by the plaintiff to the defendants 
was attached to the affidavit of defense, 
and from this paper it appeared that the 
claim due to the plaintiff was $178.57, and 
for this amount judgment was tendered 
and subseijuently accepted. The other 
arose from alleged defects in the roofing of 
the bam, &c., and from the breaking of a 
certain cable, and it was alleged from these 
causes great injury and loss accrued to the 
plaintiff, and damages in a large amount, 
were, therefore, claimed because of them. 

So far as the bill of costs related to sub 
jects covered by the first demand, no ob- 
jection was made by the defendants, but 
80 far as it applied to the second one, it was 
urged on their behalf that the witnesses 
subpoenaed to support the items which 
were afterwards abandoned could not be 



considered as material witnesses, and that it 
was, therefore, unfair to charge up such 
costs as costs in the case, and that it would 
be oppressive to thus compel their pay- 
ment. We are disposed to think that this 
view of the case has merit. It may fairly 
be presumed that the plaintiff consulted his 
counsel before the case was placed upon the 
watch book for trial, and it maybe equally 
so presumed that he was then advised as 
to the portion of the claim for which a 
recovery could likely be obtained, and 
also as to that portion which could at least 
be considered as doubtful. The fact that 
the damages alleged by reason of the de- 
fects in the roof and the cable were aban- 
doned indicates, even if bis counsel had 
not fairly so stated to the Court, that he 
could hope to recover but a small sum, if 
any, for these alleged wrongs. It would 
seem, therefore, hardly just for the plain- 
tiff in support of such a claim to subpoena 
ten witnesses at a cost of $85.62, and call 
upon the defendant to pay the bill. Though 
he says that he subpoenaed them without 
any idea of oppressing the defendant, and 
that he *' could have called a whole lot 
more," the fact that he did this was not an 
exercise of what the law would call good 
faith. Whether he meant it or not, the 
effects of his acts were to oppress the de- 
fendant. 

There is also another view of the case 
which may not improperly be urged in 
support of this position. Had he brought 
suit in a separate action for these particu- 
lar items, the verdict would likely have 
been for the defendants. Is it right to 
permit hx'n to attach these doubtful claims 
to those conceded to be owing and thus 
proceed up to the moment of trial ; then 
abandoning them and accepting what the 
defendants all along admitted to be due, 
impose nevertheless upon his adversaries a 
large bill, not for witnesses in support of 
the conceded claims, but in support of 
those for which in any event he could not 
have recovered, and which by their aban- 
donment he now concedes contained no 
merit ? Suppose the plaintiff had doubled 
or quadrupled the number, as he says he 
" could have called a whole lot more," and 
he would have said then, as he does now, 
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that he thought they were necessary, and 
that he did not intend to oppress the de- 
fendants, would his declaration have been 
conclusive upon the question ? We think 
not. 

We are of the opinion that the second 
exception as filed by the defendants should 
be sustained. Therefore, the witness fees 
claimed for Harry Swope, David Rhoads, 
E. C. McNally, William Fager, David 
Keeler, Martin Metzgar, Daniel Ripman, 
Levi N. Peck, H. 0. Kuhns and John 
Levenite are stricken from the bill, and 
the bill being thus corrected the taxation 
of the prothonotary is sustained. 

Exceptions sustained. 

Note. — See preceding case. 



O. C. OP LANCASTER COUNTY. 
Estate of Eliza E. Brown, dee'd. 

Executors — Discretion to sell real estate. 

Where executors are ^iven a discretionary 
power to sell the real estate when ** for the best 
interest of the estate, the court will not inter- 
fere at the instance of a legatee entitled to part 
of the proceeds when sold and order a sale in 
the absence of fraud or proof of abune of their 
di8oretion and merely on the ground of norea- 
Bonableness in its exercise. It is the testator's 
right to have the power executed by his own 
trustee. 

October Term, 1902. No. 82. 

Rule on executors to sell real estate. 

Coi/le ^ Keller y for rule. 

W. T. Brown and John E. Malone^ 
contra. 

March 12, 1903. Opinion by Smith, P. J. 

After having made her will, Eliza A. 
Brown died April 6, 1899. William T. 
Brown and William Austin Reed were the 
executors named and to them letters testa- 
mentary were duly granted. The parts of 
the will essential to an understanding of 
the question under consideration are as 
follows : 

" Item. It is my will, and I order and 
direct, that until my real estate is sold, my 



executors hereinafter named shall rent it 
for offices, or other purposes, for the best 
rent they can obtain therefor, and collect 
the rents ; and out of said rents, they shall 
pay all taxes assessed on, and all repairs 
necessary for said real estate ; pay all 
interest on the debt against said real es- 
tate, and they shall apply every year, of 
said rent, the sum of one hundred dollars, 
and as much more as possible towards the 
payment of the principal of the mortgage 
debt on my house. 

Item. Whenever William T. Brown and 
William Austin Reed, my executors here- 
inafter named, shall deem it advisable, and 
agree, that is best for the interest of my 
estate, and the legatees herein named, 
that my house and lot of ground, situated 
on the west side of North Duke street, in 
the city of Lancaster (my present resi- 
dence), shall be sold: then I order and 
direct, that my whole real estate, whatso- 
ever, and wheresoever situated, shall be 
sold by my executors, by public or private 
sale, whenever, in iheir judgment, a satis- 
factory price is bid at public, or offered at 
private sale, for the same, and upon a sale 
thereof, my executors, or the executor sur- 
viving, are hereby authorized and empow- 
ered to make, sign, seal, execute and de- 
liver proper title deed, in fee simple to the 
purchaser or purchasers thereof. . . . 

Item. I give and bequeath of the pur- 
chase money of my real estate, unto my 
niece, Lizzie Leaman, daughter of my 
brother, Reuben B. Johns, and wife of 
Henry Leaman, her heirs and assigns, the 
sum of five hundred dollars ($500)." . . 

The executors are authorized to sell the 
real estate " whenever " they ** shall deem 
it advisable, and agree, that (it) is best for 
the interest of my estate." Lizzie Leaman, 
to whom testatrix bequeathed five hundred 
dollars of the proceeds of the real estate 
when sold, alleges that the executors, in 
whom is vested the discretionary power to 
sell, have been unreasonable, and there- 
fore unlawful in its exercise, and asks that 
they be divested of their discretion and 
ordered to sell. There is neither proof 
nor allegation of fraud or misconduct on 
the part of the executors. On the con- 
trary, there were expressions of confidence 
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in their integrity and sincerity of purpose. 
Criticism of their judgment was the sub- 
stance of the argument in support of the 
petition, that they exercised their power 
unreasonably because differently than 
would the petitioner, and in a way not to 
her profit. That it will be to the advan- 
tage of the residuary legatees to postpone 
the sale of the real estate seems probable. 
Assuming it to be the fact, are the execu- 
tors CO be even censured for not selling ? 
Their responsibilities embrace other inter- 
eats than that of the petitioner. They are 
bound also to those of the residuary lega- 
tees. A regard for the best interests of 
all the legatees consistent with the inten- 
tions of the testatrix is expected of them. 
Why hasten the enjoyment of this legacy 
to the prejudice of others? Can there be 
discovered any intention on the part of the 
testatrix to discriminate in favor of this 
one ? Is the discretion given the executors 
contracted by any condition or exception 
favoring Lizzie Leaman ? Our interpre- 
tation of the will leads us to a different 
conclusion. It seems that the testatrix 
did not intend that her real estate should 
be, nor contemplate that it would be sold 
soon after her death : '* It is my will, and 
I order and direct, that until my real es- 
tate is sold, my executors hereinafter 
named, shall rent it for oflSces, etc." She 
had contracted in her lifetime to have her 
building on the west side of North Duke 
street, 'in the city of Lancaster, suitably 
arranged for oflSces, which, at the expense 
of three thousand dollars, was done after 
her death. It is not to be assumed that 
she intended the executors to rent these 
offices for a short term. Indeed, it is fair 
to infer that a long term was considered by 
her, doubtless ■ appreciating the fact that 
tenants for- a short time not only would be 
difficult to get, but also undesirable. A 
further reading of the same item strength- 
ens the conviction that she intended the 
executors to manage her real estate for a 
protracted period : " And out of said rents, 
they shall pay all taxes assessed on, and 
all repairs necessary for said real estate — 
pay all interest on the debt against said 
real estate, and they shall apply every 
year, of said rent, the sum of one hundred 



dollars, and as much more as possible 
towards the payment of the principal of tho 
mortgage debt on my house." She antic- 
ipated, notwithstanding the extensive and 
substantial repairs and improvements then 
to be made, that other repairs would be 
necessary, which is not unusual when real 
estate is to be looked after for a consider- 
able length of time. But what is more 
significant, she directs that her executors 
out of the rents " every year " are to pay 
the interest, and on account of the princi 
pal of a mortgage of ten thousand dollars, 
which was " the debt against said real es- 
tate." "Every year" necessarily sug- 
gests years. Supplemented by the im- 
plied purpose to cancel an obligation of 
ten thousand dollars, the years seem only 
to be limited by the number necessary to 
collect sufficient rents to pay the debt. It 
is no violent strain to gather this intention 
from her words. It would be absurd, of 
course, to presume that if it was possible 
to pay on account of this indebtedness 
only one hundred dollars a year, that a 
hundred years would be tolerable and a 
reasonable exercise of the discretion. But 
it was not her intention that the executors 
be soon stripped of the power with which 
she had clothed them. 

When an executor is vested with a dis- 
cretionary power, it is the intention of the 
testator that he shall exercise it. When 
guilty of no misconduct or fraud, it cannot 
be presumed that the court was expected 
to interfere and rob the chosen agent of 
the powers specially and solemnly dele- 
gated to him. We do not wish to be un- 
derstood as saying that the court has no 
power to control testamentary trustees in 
the exercise of a discretion. On the con- 
trary, the abuse of a discretion, an arbi- 
trary violation of the testator's intentions, 
will meet with an effective rebuke. But 
the court will not, neither has it the power 
to control or influence a discretion pro- 
perly exercised even though others, may 
be of fuller knowledge and riper judg- 
ment, would act differently. The abuse of 
the power must be manifest. 

In that striking opinion delivered by 
Justice Agnew, in William's Appeal, 78 
Pa. St., 249, he said : " I am willing to 
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concede the aufhority of all the cases cited 
for the plaintiff, including the Duke of 
Portland's case. They may be summed 
in a single view — that a chancellor will so 
control a trustee that he shall not dis- 
appoint the true intent of the donor, as 
gathered from the instrunjent containing 
the power. To exercise it otherwise is a 
fraud on the power. Hence, it is said, 
that ' he must execute it in bona fide for 
the end designed.' It may be a corollary, 
also, that an innocent motive will not save 
the exercise of the power, if it violate the 
true purpose of the trust. Broader than 
this there can be no conception of chancery 
power in Pennsylvania, where the citizen 
is secured by the constitution in his rights 
of property. When a testator, to fulfil his 
own purposes, confers an absolute discre- 
tion as to his property, it is his right to 
have the boon executed by his own trus- 
tees ; and no Court can, without clear and 
adequate cause, displace the trustee with- 
out violating the right of property." 
*' This is not an ordinary proceeding. It 
is an endeavor to set aside a man's solemn 
act, done in the exercise of his right of 
property, in his lifetime, when he had ab- 
solute power over his own estate. It is an 
effort also to declare his friend, the chosen 
agent to execute his purpose, invested 
with absolute discretion to this end, dis- 
qualified to perform his will, because at 
his earnest request this friend has adopted 
and followed the testator's act. As a 
consequence, the bill seeks, on the ground 
of entire disqualification, to take the actual 
execution of the will into the hands of the 
Court. . . . Such a proceeding violates 
the right of private property and the spirit 
and purpose of the bill of rights, and can 
not be justified except upon the clearest 
evidence of the incapacity of the executor, 
or that he is acting in fraud of his powers." 
The language of Justice Shaarsv^ood, in 
Ingles's Estate, 76 Pa. St., 430, is: " No 
question is made, but that Mr. Kerr has 
with good faith exercised the power and 
discretion thus vested in him. Where this 
is the case, no pretence of an abuse of it 
shown, no Court has the authority to inter- 
fere and control the exercise of it. It 
would be for the Court to substitute its 



own discretion for that of the donee of the 
power." To the same effect many other 
cases can be cited, among them: Cbew vi. 
Chew, 28 Pa. St., 17 ; Pulpress vs. The 
African Methodist Episcopal Church, 48 
Pa. St., 204; Naglee's Estate, 62 Pa. St., 
154 ; Vanderveer's Estate, 16 W. N. C, 
259 ; Noble's Estate, 20 W. N. C.» 576; 
Young's Estate, 4 D. R., 298 ; Andrew's 
Estate, 6 D. R., 24. 

It is needless to pursue the argument 
further. The executors have done no 
violence to the discretion vested in them, 
but have acted within the lines indicated 
by the testatrix. 

Even if disposed so to do, the Court at 
this time is powerless to interfere. The 
rule is dismissed at the cost of the peti- 
tioner. 



0. C. 



ADJUDICATIONS AND 
OPINIONS. 



On Thursday, June 11, 1908, Judge 
Smith handed down adjudications in the 
following decedents' estates : 

Henry N. Landis, Manheim township, 

$16,681.37; Franklin Bender, Upper Lea- 

cock, $1,610.54; Samuel Worst, Salisbury, 

$1,170.57; Reuben Kurtz, West Earl 

$1,490; William Walker, East Hempfield, 

$2,508.01; Isaac Bender, Earl; Daniel 

Bitzer, East Lampeter, $2,345.35; Sarah 

Gross, East Donegal, $680.80: Abraham 

Meiskey, Manor, $885.21; Elmer Hilt, 

l,eacock, $4,130.80; Barbara Bleecher, 

Providence, $685.11 ; Harriet R. R. 

Jefferies, city, $1,554.56; Jacob Farmer, 

Manheim borough, $12,626.38; Henry W. 

i Mann, Manor, $18,919.80; George Wea- 

j land. West Cocalico, $216.()4; Lydia Mc- 

! LBughlin, Akron, $188.95; Cyrus Royer, 

' Strasburg township, $13,279.98; Henry 

L. Landis, Manheim township, $6,121.81; 

John Silknitter, Caernarvon, $1,290.44; 

Christian Warfel, Conestoga, $9,420.96; 

Jacob Myer, Upper Leacock, $5,718.76; 

Albert Heidelbaugh, Bart, $548; Jacob 

I Graf, Sr., Caernarvon, $1,798; John C. 

I Ely, Columbia, $696.72; Mary N. Nissley, 

j East Donegal, $5,296.36; Elias G. 

' Kreider, West Lampeter, $1,549.17 ; 



Digitized by 



Google 



LANCASTER LAW REVIEW. 



247 



George Alexander, Martic, $587.46; Elam 
Stoltzfus, Caernarvon, $1,117.11; Catha- 
rine Lintner, city, $289.31; Isaac W. 
Stauffer, Caernarvon, $762.14 ; Isaac 
Strohl, Ephrata borough, $13,878.67 ; 
Catharine F. Lefever, West Lampeter, 
$2,761 .28; Jacob K. Herr, West Lampeter, 
$1,614.12; Daniel K. Lefever, Leacock, 
$248.11; Conrad Roemer, city, $1,260.75; 
John H. Moyer, Ephrata borough, 
$1,245.20; David Meiskey, Brecknock, 
$378.65 ; Joseph S. Wimer, Eden, 
$1,428.16; John Neiner, Columbia, $13,- 
272.01; Isaac Forrey, Manor, $42,361.36; 
John E. Ebersole, West Donegal, 
$1,163.58; Samuel Bushong, Upper Lea- 
cock, $2,705.25; Wm. Lessley, Brecknock, 
$203.25; Josiah L. Beiler, East Lampeter, 
$2,811.15 ; Peter Lichty, Caernarvon, 
$4,278.08; Jesse Williamson, city, $333,- 
506.88; Jacob G. Kreider, East Hemp- 
field, $8,343.56; Jacob Brabson, Little 
Britain, $591.29; Mary Falck, Manor, 
$1,968.43; George Nies, Clay, $7,120.19; 
John H. Kreider, West Lampeter, $18,- 
790 ; Mary Ressler, Upper Leacock, 
$8,123.37 ; Christian K. Witmer, Manor, 
$14,774.53; Reuben Kurtz, Ephrata town- 
ship, $7,084.41; Joseph Homig, East 
Lampeter, $19,002.38; Benjamin F. 
Bishop, Penn, $840.64; Abraham Zimmer- 
man, Warwick, $2,877.95; Abraham S. 
Rhoads, East Donegal, $12,831.18; John 
G. Dommoyer, Clay, $283.70; Addison L. 
Balmer, Penn, $530.90; Magdalena Yoder, 
Salisbury, $593.91; Abraham Wissler, 
East Hempfield, $6,026.21; Mary Car- 
penter, West Eart, $25.27; Zachariah Oat- 
man, Bart, $257.54; Peter R. Gish, West 
Donegal, $19,333.10; Samuel Hess, East 
Hempfield, $87,224.61; Elizabeth J. 
Neeper, city, $6,756.47; Barbara Frantz, 
Manor, $8,164.73; Levi Harnish, East 
Hempfield, $62,609.12; Matthias Esslinger, 
West Earl, $4,841.31; Sarah Mayner, Last 
Cocalico, $111.94; Lawrence Falk, city, 
$1,982.21; George B. Warfel, Con- 
estoga ; Amos K. Manning, Manor ; 
Benjamin R. Lefever, Manor, $7,231.26; 
Curtis Withers, Ephrata township, $1.- 
986.57 ; Jeremiah G. Brown, Fulton, 
$2,728.88; Reuben Line, East Lampeter, 
$8,808.24; Rudolph Williams, Columbia, 



$13,594.48; Henry II. Underwood, city, 
$1,998.37; Moses B. Snyder, Clay, 
$4,949.14 ; Hannah C. Morris, Little 
Britain, $1,952.77; Barbara Denlinger, 
Paradise, $10,056.35; Curtis Withers, 
Ephrata township, $148.51; Joseph Huber, 
Martic, $13,096.98; Martin Hildebrandt, 
Mount Joy borough, $8,510; Mary E. 
Sterrett, East Druraore, $941.83; Lydia 
Harnish, Strasburg borough, $1,838.08; 
Harry E. Effinger, city, $567.83 ; Benj. 
R. Lefever, Manor, $7,231.26. 

The Court also handed down the follow- 
ing opinions: 

Estate of Frances H. Dunlap, city. 
Exceptions to adjudication dismissed and 
adjudication confirmed absolutely. 

Estate of Frank Matthews Stahl, city, 
same order made. 

Estate of Barbara E. Dorwart, late of 
this city. Exceptions to adjudication. 
Amended adjudication filed. 



Pennsylvania Bar Association. 

The Ninth Annual Meeting of the Asso- 
ciation will be held at the Hotel Rider, 
Cambridge Springs, Pennsylvania, Mon- 
day, June 29th, Tuesday, June 30th, and 
Wednesday, July 1st, 1903. 

The hotel rate will be $8 per day, the 
banquet included. Wine at banquet not 
included. 

On arrival at the hotel, members are re- 
quested to register in the official " Registry 
Book of the Aseociation," and to indicate 
in the column opposite their names if they 
will be present at the annual banquet. The 
registry is by counties, which are alpha- 
betically arranged. Where members are 
accompanied by ladies, please indicate the 
number, so that proper provision for their 
pleasure may be made. 

William H. Staake, 
Secretary Penn^a Bar As8^ n. 

Instructions as to Transportation. 

The " Certificate Plan " has been aban- 
doned, and members of the Association are 
advised to purchase the " Summer Excur- 
sion Tickets" on sale at this season, at the 
offices of the various Railroad Companies. 
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The Pennsylvania Railroad Company 
sells tickets : 

Excursion — Cambridge Springs^ Pa. 
Pennsylvania R. R. to Corry. 
Erie R. R. to Cambridgfi iSpritigs. 
Returning by same route. 

Through Rates. 

Lanoaster, Pa., $16. 

On notice in advance, the company will 
furnish any ticket agents on their entire 
system with excursion tickets at propor- 
tionate rates — except from Pittsburg and 
Oil City. If any members of the Associa- 
tion desires excursion tickets from his place 
of residence, he can notify the agent of the 
company, when tickets will be provided 
specially for sale to such member. 

Programme for 9tii Annual Meeting. 

Monday^ June ^P, 190S — Afternoon 
Meeting^ 2 o'clock. 

President's Address — C. La Rue Mun- 
son, Williamsport, Lycoming county, Pa. 

Reading of minutes. 

Treasurer's Report — Hon. William Penn 
Lloyd, Mechanicsburg, Pa. 

Reports of Committees — Executive, Vic- 
tor Guillou, chairman ; Law Reform, Alex. 
Simpson, Jr., chjtirman ; Legal Education, 
Robert Snodgrass, chairman ; Legal Biog 
raphy, Hon. Harman Yerkes, oliairman ; 
Membership, Edwin Z. Smith, chairman ; 
Grievances, Hon. Christopher Heydrick, 
chairman ; Uniformity of Legislntion, Wal- 
ter George Smith, chairman ; Special 
Committee on Memorialization of the Su- 
preme and Superior Courts, Samuel Dick- 
son, chairman; Special Committee on 
Constitutional Amendments, Hon. S. P. 
Wolverton, chairman ; Special Committee 
under Act May 11, 1901, " Relative to the 
Retirement of Judges Permanently Dis- 
abled," J. Ross Thompson, chairman ; 
Special Committee on " Revision of Laws 
Relative to Corporations,'' Richmond L. 
Jones, chairman. 

Appointment of Committee on Nomina- 
tions. 

Evening Meeting ^ 8 6* clock. 

Annual Address — James B. Dill, New 



Jersey; subject, "Some Aspects of New 
Jersey's Corporate Policy." 

Tuesday^ June 80^ 1908 — Morning 
Meeting J 10 o^ clock. 

Further Consideration of Reports of 
Committees. 

Unfinished Business. 

Reading of Bills for Proposed Legisla- 
tion. 

Afternoon Meeting^ S o'clock. 

Presentation of Minute on the death of 
Hon. John W. Simonton, the first Presi- 
dent of the Pennsylvania Bar Associatioo. 

Eveiiing Meeting^ 8 o'clock. 

Paper by Thomas Raeburn White, Phil- 
adelphia, ^'Judicial Oaths and their Effect 
upon the Competency of Witnesses." 

Discussion of the subject of ** The Reg- 
istration of Land Titles," by Charles 
Wetherill, Philadelphia, and Paul H. 
Gaither, Greensburg, Westmoreland Co., 
Pa. 

Wednesday^ July i, 1908 — Morning 
Meeting^ 10 o'clock. 

Paper by George W. Carr, Philadelphia, 
'^ The Recent Amendments to the Bank- 
ruptcy Act of 1898." 

Paper by Henry C. Niles, York, Pa,. 
*^ Jeremiah S. Black and His Influence 
upon the Laws of Pennsylvania." 

Paper by Henry A. Fuller, Wilkes- 
Barre, Luzerne county, Pa., " The Consti- 
tution Between Friends." 

Discussion of papers. 

Afternoon Meeting^ S o'clock. 

Appointment of delegates to the Ameri- 
can Bar Association. 

Unfinished Business. 

New Business. 

Election of Ofiicers. 

Annual Banquet. 7.80 p. ro., Wednes- 
day, C. La Rue Munson, Williamsport, 
Lycoming county, Pa., toastmaster. 

Responses to toasts are expected from 
James B. Dill, New Jersey ; Hon. William 
U. Hensel, Lancaster, Pa.; Homer Greene, 
Wayne, Pa.; Hon. Henry J. McCarthy, 
Philadelphia; George B. Gordon, Pitts- 
burgh. 
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Guhl to use of Carpenter vs. Frank. 

Settlemeiit and receipt in full — Oonolu- 
9tvenes8 of — Responsibiliti/ for per- 
sonal properti/ held in trust for 
another, 

A receipt for money is prima facie evidence 
of payment, bat in notconcluniveand is subject 
to explanation. Where, however, a receipt in 
full represents the balance found to be due upon 
an account stat d between the parlies involving 
mutual dealings covering a long period of time, 
it should only be set aside for weighty reasons. 
Fraud, accident or mistake would be suflBcient 
to avoid such an instrument, but in such a case 
(he i'ause of avoidance should clearly appear. 

Where the plaintiff, who is illiterate, testifies 
that he under8t«>od that the receipt, which was 
not >ead to him before ho signed it although he 
admitted hearing it dictated and read, only i-e- 
ferred to one of the various matters in dispute, 
and be is contradicted by two witnesses who say 
that the settlement was fully explained to him 
before signing and covered everything, the re- 
ceipt is conclusive aud the court should direct 
a verdict for the defendant. 

A trustee, who by agreement with a husband 
holds property for the use of a wife, cannot be 
held raspousible for the loss of it, when it is 
taken iu execution for a debt of her husband 
lor which it is legally liable. 

Appeal of Philip Frank, defendant, from 
the judgfLent of the Court of Common 
Pleas of Lancaster Cotinty on a verdict for 
the plaintiff. 

The suit was brought for $2,122.22 on 
an alleged unsettled account between the 
parties, the plaintiff claiming that his re- 
ceipt for $100 in full settlement was given 
by mistake, he being unable to read and 
the receipt not having been read to him. 
This was denied by the defendant's agent 
who made the settlement for him and the 
stenographer who drew up the agreement. 

The verdict was for plaintiff for $1,031.-- 
82, which was reduced by the plaintiff to 
$442.55 as suggested by the court below 
in the following opinion on the rule for a 
new trial : 



Opinion by LAN- 



August 16, 1902. 

DTS, JT 

The facts of this case have been found 
by the jury in favor of the plaintiff, for the 
purposes of this argument, wherever they 
are disputed, we must consider them as 
having been determined in accordance with 
his claims. In this view, we will briefly 
re-examine them. 

On or about April 1, 1894, Frank leased 
to Guhl a farm of 200 acres, located in 
Conoy township, this county, and, by 
leases from year to year, the tenancy was 
continued until April 1, 1900. Guhl was 
the owner of certain personal property, in- 
cluded in which was a portable steam 
engine and thresher, which he brought 
when he came to the leased premises. 
About June, 1894, Sellers & Sweigart 
issued executions against Guhl on two 
Judgments, for $522.00 and $496.00 re- 
spectively, and, under these writs, the 
sheriff levied upon the personal property 
above referred to. Frank then volun 
teered to pay off the executions, and, hav- 
ing paid the holders of the judgments, he 
had them transferred to himself, and the 
sale was then, in a friendly way, proceeded 
with, and the property was bought in by 
Frank. The amount thus paid out by Frank 
was $1,071.67. The property remained 
on the premises with Guhl, and an 
arrangement was made whereby it, or so 
much as was loft, was to belong to Guhl, 
after Frank had been paid his full money. 
In the spring of 1900, there was a public 
sale of what remained, which wJis held in 
Frank's name. The engine and thresher 
was put up at this sale ai.d was bought in 
by Gabriel Moyer for Frank for $1,200. 

After the sheriffs sale, John L. Brene- 
man, the son-in-law of Frank, procured 
and gave a book to Guhl, in which, to the 
time of his death, he kept all the Items of 
debit and credit between Guhl and Frank. 
After that lime, the account was kept by 
Harry C. Schock, another son-in law of 
Frank. There was another book kept for 
Frank, and in this latter one were con- 
tained a number of items, without date, 
aggregating $674.80, which did not appear 
in Guhl's book. Guhl could not read or 
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write, and depended entirely upon what 
was told and read, to him. Some time 
after April 1, 1900, at the request of 
Schock, Guhl went to Mount Joy to meet 
him and settle the unadjusted accounts. 
While there, he signed a receipt in favor 
of Frank for $100 '' in full payment of all 
claims to date, including my interest in the 
wheat now in the ground on his farm in 
Conoy Township, Lancaster Co., Pa." 
He also received a check for $100, and, 
at the bottom of this check was marked : 
^^This check is in full for all claims of 
whatever nature to date." Upon the trial, 
Guhl denied that either the accounts, the 
receipt or the check were ever read to him, 
and that what he signed was n receipt for 
$100 for bis share of the wheat in the 
ground, to which he was entitled under the 
terms of the lease. The jury rendered a 
verdict in favor of the plaintiff for 
$K031.32. 

The two points raised by the defendant 
in the r'^asons assigned are : First, that 
the receipt and check having been signed 
by Guhl, and showing a settlement in full, 
these writings cannot be set aside upon the 
testimony of Guhl, without corroborating 
evidence, which counsel for the defendant 
urged is absent; and secondly, that, as, 
under the settlement^ the engine and 
thresher was to become the property of 
Guhl's wife, being retained by Frank and 
kept by him until the succeeding fall, and 
the failure of Guhl or his wife to get the 
thresher being brought about by no act of 
Frank, but by reason of the sheriff having 
levied upon and sold it under an execution 
against Guhl, Frank could not be charged 
in the account with anything, on account of 
this engine and thresher. 

A receipt in full is prima facie, but not 
conclusive, evidence of a settlement. It 
may be attacked on the ground of fraud, 
mistake or ignorance of his legal rights by 
the party who gave it. So, if the relation 
between the parties was one of trust or 
confidence, such as guardian and ward, or 
attorney -a t-law and client, it may be in- 
sufficient of itself. (Hamsher vs. Kline, 
57 Pa., 397.) In Sargeant vs. Insurance 
Company, 189 Pa., 841, where it was 
attempted to explain a note on the margin 



of the policy, which it was claimed was a 
receipt for ten years' insurance, Mr. Jus- 
tice Green, in fully reviewing the law 
upon the subject of receipts, said : ** The 
familiar principle that all receipts may be 
explained by parol is directly applicable. 
Even the receipt in a deed, which almost 
universally recites that the purchase money 
has been paid, and although followed by 
an express additional receipt at the end of 
the deed, is always open to verbal explana- 
tion and contradiction. Thus it was held 
in Hamilton vs. McGuire, 3 S. & R., 855, 
and in Weigley vs. Weir, 7 S. & R., 809, 
that an acknowledgment of the payment of 
the purchase money in the body of a deed 
and a receipt indorsed are not conclusive 
evidence of such payment. In Straw- 
bridge vs. Cartledge, 7 W. & S., 894, it 
was held that the recital of the considera- 
tion money in a deed is not conclusive 
evidence of the amount paid; it may be 
shown by parol to have been a much 
greater sum. Watson vs, Blaine, 12 S. 
& R., 181, is to the same effect. In Hoff- 
man vs. Strohecker, 9 Watts, 183, it was 
held that a receipt for purchase money in- 
dorsed on a deed may be disproved in an 
action of covenant for the purchase money. 
In Barclay vs. Morrison, 16 S. & R., 129, 
it was ruled that a receipt is prima facie 
proof of the payment of the money as therein 
stated. * * * To the same effect are Jack vi. 
Dougherty, 8 Watts, 157; Audenreid's Ap- 
peal, 89 Pa., 114, and many other cases." 
In Harris vs. Hay, 111 Pa., 562, it was said 
that, while a receipt in fuH is not conclu- 
sive, yet it is primal facie evidence of a 
settlement, and should only be set aside 
for weighty reasons, especially after a 
lapse of years, and the reasons should be 
fully and clearly stated; and in Atkins vs. 
Payne & Co., 190 Pa., 5, that receipts are 
not per se estoppels, that they are open to 
explanation between the original parties 
and others not acting to their injury upon 
the faith of them. In Insurance Co. vs. 
Canon, 195 Pa., 589, it was held that a 
mere informal receipt, although stated to 
be in full, is not conclusive, but is suscepti- 
ble of explanation. In Eshleman's Estate, 
148 Pa., 24, it was said that *Hhe pre- 
sumption of actual payment arising from 
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the receipt contained in the deed and from 
the release is not a conclusive presumption, 
and may be rebutted by parol proof." In 
Megargel vs, Megargcl, 105 Pa., 475, a 
mortgagee had given to a mortgagor a re- 
ceipt for $500 in full satisfaction of the 
mortgage. Sterrett, J., delivering the 
opinion of the court, said : "That was, of 
course, evidence of payment, but it was 
not conclusive of the fact. It was sus- 
ceptible of explanation or direct contradic- 
tion: Foster vs. Bt-als, 21 N. Y., 247-9; 
and, in point of fact, it was clearly and 
satisfactorily shown by ihe testimony of 
several competent witnesses that no part of 
the mortgage debt had ever been paid. 
Admissions of the mortgagor to that effect, 
made at different times after the date of 
the receipt, down almost to the time of his 
death, were clearly proven. The receipt, 
which was the sole evidence of payment, 
was thus successfully rebutted, and hence 
the referee was fully justified in 6nding 
the fact of non-payment, as above stated." 
It is competent for a party giving a receipt 
in full to testify that he was induced to 
give said receipt by the belief of a false- 
hood actually asserted as true by tho party 
to whom the receipt was given, and that, 
by reason of his belief that the falsehood 
was true, it was his judgment chat he could 
not recover any other claims he might have 
against said party. (McGrann vs. Pitts- 
burgh & Lake Erie R. R. Co., Ill Pa., 
171.) 

It is true that there are several cases re- 
ported in our books which are not in all 
respects consistent with the strict principle 
thus laid down ; but each one of these 
cai^es rested upon peculiar facts. Thus, in 
Crawford vs. Forest Oil Company, 189 
Pa., 415, an attorney, after having given 
a receipt in full, sued for services covering 
a period included in tlie receipt, on the 
ground that it was agreed, when the re- 
ceipt was given, that it should not have 
that effect. The man to whom the receipt 
was given denied that this was true, and 
there being an equality between the wit- 
nesses, it was held that the receipt was 
conclusive as against the plaiiitiff^s right 
to recover. In Flynn vs. Hurlock, 194 
Pa., 462, where a receipt was given in full 



of all demands, because the debtors refused 
to pay any more money without it, while 
sustaining the general principle that a re^ 
ceipt is open to explanation and is not 
necessarily conclusive in itself, the Court 
said that the plaintiff '^ gave this receipt 
because the defendants refused to pay any 
more money without it. He must be as- 
sumed to have received the money upon 
the express condition that it was in full of 
all demands. He signed it with his eyes! 
open, without any fraud, artifice, mistake 
or imposition practiced upon him, and he 
is, consequently, bound by it." In Mac- 
Donald vs. Piper, 193 Pa., 812, it was 
held that a receipt in full is prima facie 
evidence of settlement and cannot be set 
aside except for weighty reasons, such as 
fraud, accident or mistake, which must bo 
made to appear distinctly. If the evidence 
is evenly balanced, the receipt must con- 
trol. This case was, however, submitted 
to the jury, and the Supreme Court, in a 
per curiam opinion, said that there were 
involved questions of fact which were 
clearly for their conclusive consideration. 

We have carefully and at some length 
examined the numerous cases decided in 
this and other courts relating to the giving 
of receipts in full. This examination, how- 
ever, has not convinced us that there was 
any error in submitting the facts to the 
jury. There was sufficient, in our judg- 
ment, in the case to make it its province to 
decide between the contending parties. 
The plaintiff could not read nor write, and 
a number of items were added to the de- 
fendant's account which did not appear in 
the account kept by his employees for the 
plaintiff. Whether or not there was a 
settlement fully understood by all the 
parties and free from fraud, accident or 
mistake, was fairly for the jury to deter* 
mine, under the facts as they were pre- 
sented. It must he remembered that^ 
under the plaintiff's statement, the receipt, 
as signed by him, was merely for his inter- 
est in the grain in the ground. It involved 
no settlement between them of their ac 
counts. It is true that there was to be a 
settlement, according to his statement, of 
the other matters, provided the arrange* 
ments concerning the engine and thresher 
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were fall; carried out ; but this question 
does not arise at the present moment, and 
we will discuss it later on. We think that 
it would have been error to have given 
binding instructions for the defendant, and 
that, therefore, in this respect, the defend- 
ant has nothing to complain of. The 
charge to the jury, as we read it, went to 
the utmost limit that he could demand. 

A more difficult question presents itself 
in regard to the charge made against the 
defendant for the engine and thresher, for 
the jury evidently took at least some of its 
value into account in arriving at their ver- 
dict. By the sheriff's sale, it will fiot be 
doubted but that the title to this property 
vested fully in the defendant. lie had a 
right to sell it or do with it what he 
pleased. If, however, he parted with it to 
others, under the arrangement which he 
had made with 6uhl, he was bound to ac- 
count for its proceeds. It was put up at 
the subsequent public sale and bought in 
by Moyer for Frank ; but there was no 
change, by reason of this sale, in its 
ownership. It remained, just as it had 
been before, the property of Frank, and it 
so remained in April, 1900, when Guhl 
came to see Schock concernirg the settle- 
ment. At the public sale, Guhl's wife and 
son had both been buyers. The wife had 
purchased property to the amount of 
$506.25 and the son to the amount of 
$78.88. At the time of the alleged set- 
tlement, it was agreed that Guhl was to 
take the engine and thresher in his wife's 
name, and that, with $100 in cash, the 
hay« his wife's bill and his son's bill, was 
to close up everything between them. 
According to his statement, Frank was to 
hold the engine and thresher, or it was to 
be no settlement. Taking this, then, to be 
the full agreement, after careful consider- 
ation, I am constrained to conclude that 
the value of this engine and thresher 
should not be charged up against Frank. 
As we have before stated, under the orig 
inal arrangement, after Frank was paid, 
the balance of the property, or its pro- 
ceeds, was to be Guhl's. So far as Guhl's 
wife was concerned, she had no claims 
against Frank, and, if Fiank transferred 
any of this property to Guhl, it was. 



nevertheless, so far his in law as to be 
answerable to his creditors. Therefore, 
when the latter agreement was made, 
Frank having been paid in full, it was 
either Guhl's property in the hands of 
Frank, or Mrs. Guhl's property by gift 
from Guhl, subject, nevertheless, to the 
payment of his debts. If, then, while the 
property was in this situation, it was levied 
upon by the sheriff and sold for a debt of 
Guhl, Guhl had no right subsequently, to 
sue Frank and make him pay its value. 
Therefore, in stating tbe account, the 
engine and thresher should have been 
eliminated, and, as it was presented before 
the jury and, as we have said, evidently 
taken into account, we are of opinion that 
the verdict should be reduced by wholly 
excluding its consideration from the case. 

The debit side of Frank's account 
amounted to $3,368.10. Included in this 
were the items which were not entered in 
Guhl's book, of $674.80,leaving$2,693.30. 
The credits to which Guhl was entitled 
amounted to $3,005.76, to which was 
added $75 as the value of a horse which 
was returned after the sale and retained 
by Frank. As the bills of the wife and 
son were not charged against Frank, Guhl 
is not entitled to credit, as the one offsets 
the other. Add $21 for the putting out 
of the tobacco, and $7 for hogs claimed 
by Guhl, and deduct $80 for hay, and we 
then have a net balance of the accounts, 
looking at the case from Guhl's stand- 
point, except that the engine and thresher 
is excluded. 

It will then be found that there is a bal- 
ance due to Guhl of $385.46, to which 
must be added interest from April 1, 1900, 
making $440.55. If the plaintiff remits 
within two weeks so much of the verdict as 
is in excess of this amount, the rule for a 
new trial will be discharged; otherwise, 
the rule will be made absolute. 

The defendant then appealed, assigning 
error as follows : 

1. The Court erred in its answer to the 
defendant's first point, which said point 
and answer were as follows: 

"1. Under the law and the evidence, 
the verdict must be for the defendant. 

" Answer: We answer that by saying: 



Digitized by 



Google 



LANCASTEE LAW EEVIEW. 



253 



If there was a settlement between the par- 
ties in th:s case, and a receipt given, which 
was read to the plaintiff, the verdict must 
be for the defendant. The plaintiff can 
only recover if you believe that Guhl was 
deceived into signing the receipt and it was 
not read to him at the time.*' 

2. The Court erred in not giving bind- 
ing instructions to the jury to find a ver- 
dict in favor of the defendant. 

8. There being no testimony in the case 
that Guhl was induced to sign the receipt 
by fraud and deceit, the Court erred in 
charging the jury as follows : " In order, 
therefore, that you may find for the plain 
tiff, you must disbelieve Mr. Schock and 
Miss Boyce, and believe that Guhl was 
induced by fraud and deceit to sign the 
receipt which he did sign on April 14. 
* * * Unless the receipt was not read to 
Guhl, and unless it was obtained from him 
by representations that it was merely for 
his interest in the wheat in the ground, 
and he was wilfully deceived thereby, 
Guhl cannot recover in this case and your 
verdict must be for the defendant." 

4. The Court having found in its opinion 
refusing a new trial that *' At the time of 
the alleged settlement, it was agreed that 
Guhl was to take the engine and thresher 
in his wife's name, and that that with $100 
in cash, the hay, his wife's bill and his 
son's bill was to close vp everything be- 
tween them^^ it was error to refuse a new 
trial and to permit judgment to be entered 
in favor of the plaintiff lor $440.55. 

5. The plaintiff having testified that 
the agreement was ^^ that the engine and 
thresher, together with my wife's bill and 
my son's bill and check for $100, and two 
tons of hay was to be a settlement," and it 
having been admitted that the plaintiff re- 
tained the hay, the check and his wife's 
bill and his son's bill, and that the engine 
and thresher were not retained by Frank, 
but were levied on by Guhl's creditors and 
sold at sheriff's sale, the Court erred in 
not directing the jury to find a verdict in 
favor of the defendant. 

Coyle ^ Keller y for appellants. 

The defendant's first point should have 
been absolutely affirmed. The plaintiff 



knew what the settlement was. Two wit- 
nesses say it was read to him and he ad- 
mits that if he or his wife had gotten th^ 
threshing machine it would have been all 
right. He admits that the check was 
given him in part consideration for a set- 
ti.ement and he received and used it. His 
statement as to the threshing machine is 
contradicted by the other facts of the case. 

This was not a settlement of an undis- 
puted claim for a less amount. 

A receipt in full settlement of a disputed 
claim is conclusive unless impeached for 
fraud, accident or mistake. 

Flynn v%, Hurlock, 194 Pa., 46'2. 

McDonald v%. Piper, 193 Pa., 312. 

Crawford v^. Oil Co., 189 Pa., 415. 

Rhoads' Estate, 189 Pa., 460. 

Huckstein r«. Incline Plane Co., 173 
Pa., 169. 

Fassett's Appeal, 167 Pa., 448. 

Hockey's Estate, 155 Pa., 458. 

Ogden v». Traction Co., 202 Pa., 480. 

Daly v«. Dollmeyer, 20 Pa. Sup., 366. 

Breidegam vb. Saving Ass'n, 141 Pa., 
112. 

The uncorroborated testimony of one 
witness is insufficient to vary the terms of 
a written contract. 

Dickson vb. Mfg. Co., 179 Pa., 343. 

BrewingCo.v*. Hcmsburrow,197 Pa. ,67. 

The plaintiff nowhere testifies that de- 
fendant's agent or any one else told him 
the receipt was for only the wheat in the 
ground. 

There was no fraud, deceipt or misrep- 
resentation of any kind shown. 

It is Hornbook law that fraud will not 
be presumed but must he clearly proven. 

Nor if Guhl misunderstood the receipt 
when it was read is there such mistake 
present as would justify its reformation or 
setting aside. 

The mistake must be mutual. Here (if 
there was any mistake at all) it was uni- 
lateral. 

1 A. & E. Dec. in Equity, pages 236, 
237,471. 

Paine vs. Jones, 73 N. Y., 193. 

There was, therefore, no such evidence 
of fraud on the part of Schock as justified 
.the court in leaving it as a question of fact 
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for the jury, and the third assignment of 
error should be sustained. 

The threshing machine was taken by 
plaintiff's creditors through no fraud of 
defendant. He could not hold it for 
plaintiff V wife. She had no title against 
his cre«li!ors. Its value should not be 
charged up against the defendant. 

\V, U, llensel and Henry Carpenter^ 
for appellee. 

After nroitting everything allowed for 
the engine and thresher there remained 
only about what SeKoek's book showed 
was due plaintiff. Tliere was no dispute 
except the manifestly trumped up "after 
charges." 

Schoek's conduct in luring Guhl to Mt. 
Joy, instead of replying to his attorney's 
request ; his manilest over reaching in 
off-setting the balance due Guhl by un- 
founded C()unter-char«jes ; his inconsistency 
in paying Guhl $100 when he claimed 
there wa^i an admitted balance of $287.34 
due to Frank, joined with the positive 
declaration r)f Guhl that he was illiterate, 
fully satisfied the jury that he was im- 
posed upou, and justified the submission to 
the jury wiih instructions that the receipt 
was not conclusive if there was fraud, acci- 
dent or mistake in its execution. 

April tiO, 1908. Opinion by W. D. 
Porter, J. 

On or about April 1, 1894, the defend- 
ant leased to Guhl, the legal plaintiff, a 
farm situated in Lancaster county, and the 
tenancy was continued by leases from year 
to year until it terminated on April 1, 
1900. Some time in the month of June, 
1894, Sellers & Sweigliart obtained judg- 
ments and issued executions against Guhl 
and levied upon his personal property then 
upon the farm. Frank paid and took as- 
signments of the judgments and the prop- 
erty was then sold under the executions 
and bought in by Frank. The property 
remained upon the pr. raises and w;is used 
by Guhl in liis (arming operr»tious, and the 
parties entered into an arrangement under 
which the property was to become that of 
Guhl after Frank had been paid the full 
amount of his expenditures. Tlie per- 



sonal property continued in this condition, 
various articles being sold from time to 
time, until the spring of 1900, when by 
mutual arrangement all that remained was 
sold at public sale in the name of Frank. 
Included in the property was an engine 
and threshing machine which was put up 
at this sale, but was bought in by Gabriel 
Moyer for Frank at the price of $1250.00 
and by arrangement between the parties 
the sale thereof was treated as a nullity. 
The parties had had mutual dealings which 
involved considerable amounts, and on 
April 14, 1900, after Guhl had removed 
from the farm, Guhl went to Mt. Joy and 
there met Schock, the agent of the defend- 
ant, and they went over the accounts to- 
gether, and after doing so Guhl accepted 
Frank's check for $100.00, which he sub- 
sequently cashed, and signed a receipt in 
the following form : 

** April 14, 1900. 

Received of Philip Frank one hundred 
($100.00) dollars in full payment of all 
claims to date, including my interest in the 
wheat now in the ground, on his farm in 
Conoy township, Lancaster county. Pa. 
Albert Guhl." 

Guhl admitted, upon cross-examination, 
that he heard Schock dictate this receipt 
to Miss Boyce, and that he heard it read. 
He subsequently brought this action, alleg- 
ing that there was a balance of $2,122.22 
due him upon their mutual dealings. 

A receipt for money is prima facie evi- 
dence of payment, but it is not conclusive 
and is subject to explanation. When a re- 
ceipt in full represents the balance found 
to be due upon an account stated between 
the parties involving mutual dealings cover- 
ing a long period of time, it should only be 
set aside for weighty reasons. Fraud, 
accident or mistake would be sufficient to 
avoid such an instrument, but in such a case 
the cause of avoidance should clearly ap- 
pear. *' Such receipts then are placed in 
the same category as other written instru- 
ments which are made the depositories of 
the solemn agreements of contracting par- 
ties. The rules as to setting aside or dis- 
regarding such contracts are too familiar to 
need recital here." Rhoads' Estate, 189 
Pa., 460. When parol testimony tending 
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to impeach such a receipt is evenly bal- 
anced by contradictory evidence of like 
character, the receipt must control and 
cannot be set aside : McDonald vs. Piper, 
193 Pa., 812; Flynn vs. Hurlock, 194 
Pa., 462 ; Ogden t;«. Traction Company, 
202 Pa., 480. The receipt which Guhl 
signed appeared upon its face to be the 
final end of all dealings between the par- 
ties op to that time ; there was no ambig- 
uity in its terms. There was no evidence 
which would have justified a finding that 
anything was omitted from or included in 
the receipts through a n&istake, nor that 
there had been any error in the calculation 
by which the balance was ascertained. 
There was no evidence that any fraud had 
been perpetrated. Guhl testified that his 
understanding was that the receipt only 
referred to the settlement for the wheat 
then growing in the land, this was the only 
evidence tending to invalidate the paper. 
Guhl was flatly contradicted by Schock 
and Miss Boyce, the latter an apparently 
absolutely disinterested witness. Both of 
these witnesses testified that the accounts 
were fully gone over and that the balance 
arrived at involved concessions ; that the 
balance having been agreed upon, the re- 
ceipt was the ultimate conclusion of the 
whole matter, and the money was then paid 
in accordance with its terms. With the 
evidence standing thus, we are constrained 
to hold that the receipt must prevail. The 
request of the defendant for a binding in- 
struction ought to have been affirmed, and 
the first specification of error is sustained. 
Even if a receipt of this character is to 
be impeached by the testimony of one wit- 
ness, although the latter is overwhelmingly 
contradicted, the plaintiff upon his own 
showing was not entitled to recover. His 
testimony does not indicate that upon the 
principal point in controversy he was sure 
of his ground. He did, however, finally 
admit, upon cross examination, that an 
agreement touching all the matters in con- 
troversy had been arrived at ; his answer 
to one question revealed his whole position : 
'*Q. Was that the agreement at the time? 
A. What IS that? Q. That you were to 
take the engine and the threshing machine 
in your wife's name, and that that, with the 



$100.00 in cash and the hay and your 
wife's bill and your son's bill, was to close 
up everything between you, provided Mr. 
Frank would keep the engine and threshing 
machine for your wife? A. Yes, if he 
kept it ; if they would have kept it; but he 
didn't do it, and he said if he wouldn't hold 
it, it was no settlement." The engine and 
threshing machine had prior to this time 
been held by Frank, under the arrange- 
ment that it should become the property of 
Guhl as soon as Frank had been reim- 
bursed. This settlement determined that 
Frank had been repaid, and the engine 
and threshing machine has become the 
property of Guhl; Frank was holding them 
for Guhl. The testimony of the plaintiff 
amounted to nothing more than an asser- 
tion that Frank was to hold these articles 
as trustee for Guhl's wife. The testimony 
quoted is a clear admission that if Guhl's 
wife had received the engine and threshing 
machine all the terms of the final settle- 
ment would have been complied with, and 
the receipt would have been exactly what 
it purported to be. The real complaint of 
the plaintiff, therefore, was that Frank had 
failed to hold the engine and thresher 
for Guhl's wife. There was no evidence 
that Frank had been guilty of any breach 
of duty with regard to the engine and 
thresher, even if he had consented to hold 
it as trustee for the wife instead of for 
Gnhl himself. The testimony of Guhl 
upon that point was that when he, Guhl, 
was preparing to remove this machinery it 
was levied upon by a creditor of Guhl for 
his debt and subsequently sold by the 
sheriff upon that extcution. There was 
no suggestion that Frank was guilty of 
any collusion in the matter, or that he had 
anything to do with the seizure of the 
property by the sheriff. The transaction 
involved a voluntary transfer of property 
by a husband to his wife, and it was not 
within the power of the husband to defeat 
his creditors in this manner. The evi- 
dence established that Frank had held the 
propertj as he had agreed to do, until it 
was taken from him by legal process for 
the purpose of satisfjiing the debt of the 
real owner. Tlie testimony of Guhl estab- 
lished bevond all question that this 
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property was legally liable to be taken 
under the execution upon which it was 
sold. A trustee who nominally holds 
property for the use of a wife can not be 
held responsible for the loss of it when it 
is taken in oxecuiion for a debt of her hus 
band for wiiicii it is legally liable. 
The judgment is reversed. 



0. C. ADJUDICATIONS. 



On Thursday, June 15, 1903, adjudica- 
tions were handed down by Judge Smith 
in the following decedents' estates: 

Eliza A. Brown, late of this city, which 
left a balance for distribution of §5,819.32. 

Tobias G. Funk, Martic, $2,260.61. 

Reuben T. Ileisey, Conoy, $1,078.70. 

Samuel S. Geist,Manheira Twp. 

Amos (iroff, Druraore Twp. 

Wro. Y. Ko^erei?, E. Cocalico Twp. 

Maria Gable, City. 

June 16 : 

Isaac Martin, E. Earl Twp. 

Dr. Isaac Winter, Earl Twp. 

Nancy Worst, Salisbury Twp. 

Anna McMullcn, Conestoga Twp. 

Christian Myers, Eden, $4,387.58. 

June 17 : 

Benedict Weinhold, West Cocalico, 
$2,221.08. 

June 18 : 

Nancy Shultz, Warwick Twp. 

Sarah M. Kramph, city, $1,026.18. 

John C. Klump, Marietta, $8,174.80. 

Abraham L. Lane, Warwick, $31,- 
044.39. 

Estate of Francis A. Bennett, deceased, 
late of Columbia. Opinion Bled directing 
counsel to prepare decree for distribution. 



Bard vs. Bard. Leave granted to 
amend libtjl. 

Harris & Nixon vs. Bates. Rule for 
judgment for want of a sufficient affidavit 
of defense discharged. 

Marietta Casting Co. vs. Hiestand 
Thuma, et al. Final decree of injunction 
entered. 



fw^ Jiisfif/tei^. 



It is said that Daniel O'Connell in the 
trial of a contested will case was much 
puzzled for a time by the testimony of a 
subscribing witness, who both in the ex- 
aminationinchief and in cross-examination, 
said of the testator's condition at the time 
the will was signed that '' there was life in 
him." Persistency developed the fact that 
that meant there was a live fly in his 
mouth at the time the conspirators with the 
aid of the dead man's hand had made the 
mark to the will. — From Address of 
Alex. tSimpsoriy Jr.^ Esq.^ before Law 
Academy. 



OPINIONS IN LOCAL COURTS. 



On June Irt, 1903, Judge Landis 
handed down the following opinions: 

Becker vs. Hill. Decree entered visi. 

Hackman vs. Hertzler. Decree entered 
7iisi. 

Ryan vs. Ryan. Petition for additional 
counsel fee dismissed. 



It is told of the late Senator Matt Car- 
penter that one day while chatting with 
friends in a committee-room the conversa- 
tion turned on the relative merits of relig- 
ious sects. Nearly every member of the 
party belonged to some church, and there 
had been an animated discussion, Senator 
Carpenter pacing up and down, listening 
intently enough, but saying not a word. 

'* What church do you belong to, Carpen- 
ter?" asked one. 

"I don't belong to any." 

" Why don't you join one ?" 

"I don't want to. None exactly, suits 
my views." 

" What one would you join, if you were to 
feel forced to a choice ?" 

"The Catholic, by all means." 

" And why the Catholic ?" 

" Because they have a purgatory, and 
that's a motion for a new trial." 
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Vol. XX.] MONDAY, JUNE 29,1908. [No. 



f^ommon ffleaS"lntt\ 



C. p. OP LANCASTER COUNTY. 
Deisinger vs. Shand. 

Landlord and tenant — Tenancy during 
contract for labor — Burden of proof — 
Act of December U, 1863^ P. L., 

The Landlord and Tenant Act of December 
14, 1868, doeft not apply unless there was a lease 
for a certain term with a fixed rent reserved. 
Hence, where the agreement was that the 
tenant was to live on the premises while he 
worked for the owner, the latter cannot, when 
he ceases to work, gi^o him three months' 
notice and at the end of that time invoke said 
Act to recover possession. 

In such case the defendant's right of posses- 
sion ceased with the termination of his employ- 
ment, and the plaintiff might have brought an 
action of trespass against him for remaining on 
the premises thereafter, but a judgment for 
damages under the Landlord and Tenant Act 
should not be allowed to stand. 

A summary proceeding given by statute is in 
derogation of the common law , and where ad- 
vantage is taken of it the necessary jurisdiction 
must appear on the face of the record, or the 
proceedings are coram nan judiee and utterly 
void. Hence, facts found by the magistrate 
necessary to bring the case within the require- 
ments of the Landlord and Tenant Act must be 
set forth on his docket to sustain the proceed- 
ings, and the burden of proving all essential 
facts rests on the plaintiff; whether or not the 
defendant moved away from the premises at 
the end of the three months is not material. 

January Term, 1903. No. 88. 

Certiorari. 

W. H. Roland^ for certiorari. 

H. Frank Eshleman^ contra. 

April 18, 1908. Opinion by Landis, J. 

In Graver vs. Fehr, 89 Pa., 460, it was 
held that a summary proceeding given by 
statute is in derogation of the common law, 
and where advantage is taken of it, the 
necessary jurisdiction must appear on the 
face of the record, or the proceedings are 
coram non Judiee and utterly void, and 



that, therefore, where it does not appear 
affirmatively, in a proceeding under the 
Landlord and Tenant Act of December 14, 
1868, P. L. of 1864, p. 1126, and its sup- 
plements, that a certain rent was reserved, 
a justice of the peace has no jurisdiction, 
and the limitation of twenty days within 
which a certiorari must be sued out does 
not apply. To the same effect is Givens 
V8. Miller, 62 Pa., 138, in which it was 
previously held that jurisdiction under the 
act being special, the record of the magis- 
trate must contain every essential to sup- 
port the judgment, and nothing that ought 
to appear there can be taken by intend- 
ment. The supplement of March 6, 1872, 
P. L., 22, declares that ^' it shall not be 
lawful to commence or to prosecute any 
proceedings to obtain possession of any 
lands or tenements under the provisions of 
the Act of this General Assembly entitled 
* An Act relative to the landlord and ten- 
ants,' approved December 14, 1863, unless 
such proceeding shall be founded upon a 
written lease or contract in writing, or on 
a parol agreement, in and by which the re- 
lation of landlord and tenant is established 
between the parties and a certain rent is 
therein reserved." In Davis vs. Davis, 
115 Pa., 261, Mr. Justice Sterrett, after 
quoting the above act, said : " This, of 
course, does not dispense with other juris- 
dictional prerequisites required by the 
original act, and it also clearly indicates 
that the legislature, in providing a remedy 
so summary that the person in possession 
may be ousted therefrom in a few days, 
intended to further limit the jurisdiction of 
magistrates and restrict the remedy to 
plain cases of ordinary tenancy. It is es- 
sential, not only that the relation of land- 
lord and tenant shall be established by 
competent evidence of an express contract, 
but also that a rent, fixed and certain in 
its terms, was reserved in and by the con- 
tract." In this case, it was held that a 
demise at the yearly rent of the interest 
and taxes accruing thereon was not a cer- 
tain rent, as required by the Act of As- 
sembly, necessary to give a magistrate 
jurisdiction in a summary proceeding to 
recover possession of the demised premises, 
and the proceedings were, therefore, set 
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aside. In McGinnis vs. VernoD, 67 Pa., 
149, Chief Justice Thompson, in delivering 
the opinion of the court, said : " The judg- 
ment of a justice of the peace or alderman, 
in proceedings under the Landlord and 
Tenant Act of 1863, rests upon an inquest 
of facts to be found by him : Bedford vs. 
Kelly, 61 Pa., 491; and these must be 
set forth on his docket, or by a reference 
therein to the complaint, in order to sus- 
tain the judgment, if given for the land- 
lord. The demise, the term, that it is 
fully ended, and that the required notice 
of the landlord's desire to have and repos- 
sess the demised premises, must appear by 
the record to be found by the magistrate.*' 
He also added that these might be found 
by a reference by the magistrate to the 
complaint, if it be full enough; but it 
would be better to set out all these facts 
on the record. 

In McDermott vs. Mcllwain, 75 Pa., 
841, a case which arose under the Act of 
April 8, 1880, P. L., 187, it was said by 
Mr. Justice Williams : ^' If the alderman 
had jurisdiction of the proceedings in this 
case, the Common Pleas was right in 
affirming his judgment ; but his jurisdiction 
cannot be presumed. It must be affirma- 
tively shown by the record. It is clear 
that he had no jurisdiction of the proceed- 
ings under the Act, if the premises were 
not demised to the lessee for a term 
of years, or for a less period, and therefore 
the record should show the term for which 
they were demised." See also Trimbath 
vs. Patterson, 76 Pa., 277. And in Pale- 
thorp vs. Schmidt, 12 Sup., 214, a case 
also arising under the same Act, it was 
held by Rice, P. J., that " when the case 
comes into the Common Pleas, the burden 
of proof rests on the plaintiff, and he must 
be prepared to prove all the facts essential 
to the remedy invoked, namely, the demise, 
the reservation of rent, the tenant's failure 
to pay the same, the insufficiency of the 
goods on the premises not exempt from 
levy and sale to answer a distress, the ser- 
vice of proper notice to quit, and the 
tenant's failure to pay the rent in arrears, 
or to remove from the premises before the 
inception of the proceedings." Proof of 
some of these only was held not to be 



sufficient, and the proceedings were, there- 
fore, reversed. The same rule of law 
applies with equal strictness to the Land- 
lord and Tenant Act of March 21, 1772, 
1 Sm. L., 870. See Magee vs. Fessler, 
1 Pa., 126. 

In Jackson and Gross on Landlord and 
Tenant, p. 828, Sec. 592, it is said that 
the record of the magistrate must contain 
every essential to support the judgment, 
nor can anything be taken by intendment; 
the averments in it must agree with those 
in the complaint, and the complaint most 
be found to be true ; and in Bradfield v$. 
Rehm, 6 Phila., 185, Allison, P. J., in re- 
viewing a judgment which had been entered 
by an alderman, said: **The record sets 
out that William Asten was Bwom for 
plaintiff to service of notice, and this, with 
the production by plaintiff of a deed for 
the promises in question, is all the evidence 
upon which the alderman entered judg- 
ment. Where the magistrate sets out upon 
his record the evidence upon which he 
makes up a judgment, and by the evidence 
it appears that there was no proof of facts 
necessary to be established to warrant a 
judgment against the tenant or lessee, the 
proceedings will be reversed." In a land- 
lord and tenant's proceeding under the 
Act of December 14, 1868, it is necessary 
that the justice should find and state on his 
record the specific facts set out in the com- 
plaint and necessary under the law to sus- 
tain the finding, as in the Act of 1772: 
McGrath vs. Donally, 6 Phila., 48. See 
also Connelly vs. Arundel, 6 Phila., 49. 
It would seem superfluous to cite nore 
authorities upon a question which has been 
80 often and so thoroughly discussed. Let 
us, therefore, turn to the facts of this case 
and consider what application of the law 
can be properly made to them. 

The docket of the magistrate shows a 
complaint, in which it is alleged that the 
plaintiff ** was quietly in possession of a 
certain messuage or tenement, with the 
appurtenances, situate in Manor Township, 
in said county ; that, on the last mentioned 
day [April 7, 1902] he demised said 
premises to a certain Benjamin F. Shaod 
for the full term ending October 22, 1902, 
at rent of six dollars per month, which said 
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term is fully ended ; that the said John H. 
Deisinger, being desirous, upon the expira- 
tion of the said term, to have again and 
repossess the said premises, for that pur- 
pose, did, three months previous to such 
expiration, demand and require of the said 
Benjamin F. Shaud to remove from and 
leave the same, and that the said Benjamin 
F. Shaud having hitherto refused, and still 
refusing, to complj therewith, he makes 
this complaint," etc. The transcript, how- 
ever, sets forth the facts, as they were pre- 
sented at the hearing in the presence of 
both parties and their counsel, in a differ- 
ent manner. The magistrate states: ^^ John 
H. Deisinger, lessor, sworn, and says that 
he made an agreement with Benjamin F. 
Shaud, the lessee, whereby he was to work 
for him on his farm, and that said lessee 
was to live in the house on said farm whilst 
he worked for said lessor, and that, when 
he ceased to work for the lessor, he was to 
remove from said premises ; that said lessee 
did, on the eleventh day of July, 1902, 
refuse to work for said lessor, and that, 
thereupon, the fourteenth day of July, 
1902, the said lessor did give notice to the 
said lessee to remove from the said prem- 
ises within three months, and that the said 
notice was given three months previous to 
this suit being brought, and that said term 
was fully ended October 22, 1902; that 
he, the said lessor, being desirous, upon 
the expiration of said term, to have again 
and repossess said premises, did, for that 
purpose, give three months' notice to said 
lessee, and did demand and require of him 
to remove therefrom and leave the same, 
and that the said Benjamin F. Shaud has 
hitherto refused and still does refuse to 
comply therewith." He thereupon found 
^* the foregoing complaint in all its par- 
ticulars just and true, and it appearing 
right and proper," entered judgment pub- 
licly against the said lessee that he should 
forthwith deliver actual possession of the 
said premises to the said lessor, and also 
entered judgment publicly in favor of the 
lessor and against the lessee for the sum 
of fifteen dollars for damages, that being 
the amount, in the opinion of the alder- 
man, that the lessor had sustained. It 
will be observed that the premises were 



not leased for a certain term, nor upon a 
certain rent, and how then can the Act of 
1868 be made to apply to it? In addi- 
tion, the testimony produced at the hear- 
ing did not support the complaint upon 
which the proceedings were based. The 
plaintiff made no attempt to show that he 
leased the property from April 7, 1902, 
until October 27, 1902, or that he was to 
receive six dollars a month rent for the 
same. There was no evidence that any 
specific rent was reserved. Yet, notwith- 
standing this, and without apparently any 
evidence upon which to base a finding, the 
alderman seems to have settled the dam- 
ages due to the plaintiff according to his 
own ideas. 

It has, however, been argued by counsel 
for plaintifi* that the defendant has moved 
away from the premises and has thus com- 
plied with the judgment. Whether that is 
so or not does not appear upon the record, 
and, in fact, it is not material in this case. 
If be has done so, so much the better for 
the plaintiff. But here it must not be for- 
gotten that a judgment for a specific sum 
of money has been entered against the de- 
fendant, and, if the judgment was illegally 
given, the magistrate having no jurisdiction 
to enter the same, it is proper that we 
should correct that mistake by setting it 
aside. 

We are inclined to the opinion that, 
after the defendant ceased to work for the 
plaintiff, the plaintiff was entitled to the 
possession of his house. As was said in 
Bowman vs. Bradley, 151 Pa., 3fil, **the 
employee has no distinct right of posses- 
sion, for his possession is that of the em- 
ployer, and it cannot survive the hiring to 
which it is incidental, or under which it is 
part of the contract price for the services 
performed. * * * When his contract ended, 
his rights in the premises were extin- 
guished, and it was his duty to give way 
to his successor." While, therefore, 
plaintiff might, perhaps, have maintained 
an action of trespass against the defendant 
for remaining upon the premises after his 
contract was broken, it is somewhat diflB- 
cult to see how he can invoke a remedy 
under the Landlord and Tenant Act. We 
do not think he can, and, because of this, 
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the proceediDgs of the aldermaD should be 
set aside. 

We, therefore, sustain the exceptions 
filed to the record and set aside the pro- 
ceedings of the alderman. 

Exceptions sustained and proceedings 
set aside. 



C, P. OF LANCASTER COUNTY. 

Martin H. Bradley, administrator of 8. 
Martin Hess, dec'd, vs. £. B. Bitchie. 

Fixtures — Machinery in shops — Execu- 
tion, 

A planer and lathe in a maohine shop and a 
wood-planer in a sawmill attached only by re- 
movable belting are part of the realty as be- 
tween the owner and an execution creditor, 
being essential to the owner's business. 

In deciding what is a fixture, if the facts are 
in doubt, a jury must pass upon them ; but 
where, from the express intention of the parties 
or a fair deduction arising from the evident 
purpose and use of the property, no doubt ex> 
i8t« the court should decide the question as one 
of law. 

•As to all articles not so intimately connected 
with the freehold as to become essentially a part 
of it, the intention, not the mere physical fact of 
their connection with the realty must govern. 

A lien creditor has a right not only to what 
is upon the premises when he obtains his lien 
but also to such improvements as may after- 
wards be placed thereon. 

January Term, 1908. No. 19. Ex. 
Doc. 

Rule to set aside sheriff's appraisement 
of $300 exemption. 

Z>. F. Magee^ for rule. 

2>. Mc Mullen^ QontTSi. 

April 18, 1903. Opinion by Landis, J. 

A judgment was entered in favor of the 
plaintiff and against the defendant for the 
sum of $3,000, to January Term, 1899, 
No. 629, and execution was issued thereon 
to the above number and term. A large 
amount of personal property was levied 
upon by the sheriff, among which were 
two lathes, one planer, all machinery in 
shop and machinery in saw-mill. The de- 
fendant filed his claim for the $300 ex- 
emption, and, by virtue thereof, the above 
articles, amongst others, were appraised to 
him, and the plaintiff then presented his 
petition, asking that the appraisement be 
set aside, and upon it, he obtained this 



rule, because, as he asserts, all the machin- 
ery in the said saw-mill and machine shop 
are attached, by permanent lines of shaft- 
ing and belting, to the building, and are 
essential to its proper use, and because the 
same was sold with the buildings by the 
plaintiff's decedent to the defendant, and, 
at that time, a purchase-money judgment 
was given for the purchase price, which is 
the judgment upon which this execution 
issued. It was also asserted that the 
values placed upon the items in the ap- 
praisement were grossly inadequate, in* 
equitable and unfair to the plaintiff. 

The defendant filed an answer, in which 
he stated that all that he claimed of the 
machinery was one lathe and one planer in 
the machine shop and one wood planer in 
the saw-mill, the shafting and pulleys and 
other machinery not being claimed. He 
alleges that the machinery in the buildings 
was not sold as part of the real estate to 
the defendant; that he and S. Martin 
Hess, in the year 1895, formed a partner- 
ship, to do general machine work, and that 
this machinery was placed in the building 
by the partnership and was paid for out of 
partnership funds ; that, when, in 1898, 
the partnership was dissolved, Ritchie 
bought the real estate from Hess for 
$3,000, and ^ gave him a purchase-money 
judgment, and, at the same time, he bought 
Hess' interest in the machinery, tools and 
materials on hand for $1,000, the purchase 
money judgment covering, however, only 
the land and buildings, which had thereto- 
fore been owned by Hess individually. 
It was also alleged that the machines 
claimed are not permanently fastened to 
the buildings, but are simply set upon the 
floor, and the belt is thrown off and on, as 
they may or may not be in use. It is also 
asserted by him that the values are as 
great, if not greater, than could be realiied 
if the articles claimed were put up at a 
public sale. No depositions have been 
taken on either side, and the case comes 
before us upon petition and answer. 
Where, therefore, the facts are disputed, 
those contained in the answer must be 
assumed to be true, and from this stand- 
point we approach the consideration of this 
case. 
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UnqQestionably, the intention to annex, 
whether rightfully or wrongfully, is the 
true legal criterion of annexation. It is 
on this principle that, when one fixes his 
own chattel on the land of another, it is, 
in legal effect, a gift of it to the owner of 
the land. So, where the owner of land 
wrongfully affixes the chattel of another, 
as the materials in a building, it is a con- 
fersion of them into realty, and, by the 
change of their nature, leaves the remedy 
of the owner only in damages. The same 
want of intention to convert is imputed to 
a tenant who attaches to land fixtures for 
the use of his business, the law presuming 
in favor of trade that he meant to remove 
them before the end of the term, and it is 
only on leaving without removal the inten- 
tion to make a gift of them to the land is 
imputed to him : Hill v$. Sewald, 58 Pa., 
271; Lemar vs. Miles, 4 W., 880. Neither 
the elementary writers 'nor the reported 
eases furnish any precise or certain rule to 
determine what a fixture is. Each case 
depends upon its own circumstances. 
Bnildinffs have been declared to be both 
personal property and fixtures, according 
to the real intention of the parties, though 
the contests have usually arisen over 
machinery, kettles and such other things 
as were essential to the business for which 
the real estate was used, and articles of 
this character have, in like manner, been 
determined to be real or personal property, 
as the facts of the case happen to be. It 
has, however, been definitely settled that 
physical annexation to realty is not neces- 
sary to convert a chattel into a fixture : 
Morris's Appeal, 88 Pa., 868; and, also, 
diat a mortgagee has a right, not only to 
what is upon the premises when he obtains 
his lien, but also to such improvements as 
may afterwards be placed thereon: Roberts 
VB. Dauphin Deposit Bank, 19 Pa., 71. 
As to all articles not intimately connected 
with the freehold as to become essentially 
a part of it, the intention, not the mere 
physical fact of their connection with the 
realty, must govern ; but the intention 
which thus applies is not the secret design 
which may dwell in a party's mind and as 
to whose existence he alone can speak, but 
that intention which was either expressly 



declared by the parties competent to make 
it the governing rule, or which flows patent 
to all from the nature and character of the 
act, the clear purpose to be observed, the 
manifest relation which the articles bear to 
the realty, and the visible consequences of 
their severance upon the proper and 
obvious use j>f it: National Bank of 
Oatasauqua V9. North, 160 Pa., 808; 
Wick vs. Bredin, 189 Pa., 88; Sefeger vs. 
Pettit, 77 Pa., 487. In Harmony Build- 
ing Association vs. Berger, 99 Pa., 820, 
where a Baltimore heater and a weather 
vane fastened to the roof, bearing thereon 
the name of the owner, were in contro- 
versy, it was said by the Court : ^^ It was 
contended by the learned counsel for the 
plaintiff that the above instruction was 
erroneous, in this, that it gave undue 
weight to the intention of the defendant ; 
that, while, as between landlord and tenant, 
the intention to annex is the criterion, yet, 
as between vendor and vendee, the rule is 
not so. As an abstract proposition, this 
criticism is true, to a certain extent. 
There may be some things which are so 
essentially a part of the freehold that, as 
between vendor and vendee, the intention 
of the owner may be of little weight. But 
this is not such case. The articles them- 
selves were of such an equivocal character 
as to raise a jury question. Hence the 
object in placing them there became 
material, which is all the learned judge in- 
tended, and all the jury probably under- 
stood by the word * intention.' " In Silli- 
man vs. Whitmer & Sons, 1 1 Sup., 248, 
which was afterwards affirmed by the 
Supreme Court in 196 Pa., 868, it was 
said, by Rice, P. J., that ^^ the modern 
authorities give pre-eminence to the inten- 
tion of the parties as declared by them, or 
which flows from the nature and character 
of the act, the clear purpose to be served, 
the manifest relation which the article 
bears to the realty, and the visible conse- 
quences upon its severance upon the proper 
and obvious use of it: Bank vs. North, 160 
Pa., 808, and see cases cited by Judge 
Endlich, at pp. 807, 808, to which may be 
added Carver vs. Gough, 158 Pa., 226, 
and Muehling vs. Muehling, 181 Pa., 488. 
Sometimes this may be declared as matter 
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of law; but, when the facts are in dispute, 
or different inferences may be drawn 
legitimately from them, the question of in- 
tention is one of fact for the jury." Thus, 
where, in determining whether an engine, 
boiler and machinery in a saw-mill upon 
lands sold at sheriff's sale are part of the 
realty or not, the testimony as to the 
actual character of the structure, whether 
movable or permanent, is conflicting, the 
issue becomes a question of fact for the 
jury: Benedict vt. Marsh, 127 Pa., 809. 
But, in Christian tit. Dripps« 28 Pa., 271, 
it was held that, where the party occupies, 
not as tenant, but as a claimant or owner, 
the machinery becomes fixtures, although 
his title to the real estate might be de- 
feated for want of compliance with the re- 
quirements of the Statute of Frauds and 
Perjuries, and a planing machine, lathes 
and vises in a machine shop or car factory 
were, therefore, determined to be fixtures 
and to belong to the realty, irrespective of 
the manner in which they were attached to 
the building in which they were used, if 
they were a necessary part of the machin- 
ery for carrying on the business. In Ott 
vs. Sweatman, 166 Pa., 217, it was also 
held that refrigerating machinery and 
plant in a brewery were an integral part of 
the brewery, the learned judge of the 
Court below saying : *^ The bare walls do 
not constitute the brewery; but, upon 
their construction, they become part of the 
real estate. The character of the build 
ing is only ascertained by the character of 
the machinery placed in it; and, when the 
machinery, fitting the building to its con- 
templated purpose, is put in place by the 
owner of the real estate, the land, building 
and machinery are considered an entirety 
as real estate and are equally bound by 
the lien of mortgages ana judgments, and 
descend to the heir upon the intestacy of 
the owner." Gray vn. Holdship, 17 S. & 
R.,41d; Heaton t;9.Findlay, 12 Pa., 804; 
Roberts v$. Dauphin Deposit Bank, 
Bupra. 

We confess that it is not always easy to 
determine when the above rules apply. 
We deduce, however, from the conclusions 
which we think are set forth therein, that, 
when the facts are in doubt, the jury must 



decide ; but when, from the express in- 
tention of the parties, or the fair deduction 
arising from the evident purpose and use 
of the property, no doubt exists, the court 
should decide the question as one of law. 

It is admitted in this case that there 
were a machine shop and sawmill upon the 
premises at the time of the sale by Hess 
to Ritchie. Prior to that time, the land 
being owned by Hess and the machinery 
in the machine shop being owned by Hess 
and Ritchie as partners, it was necessary, 
from the situation of the parties, that there 
should be a severance of the machinery 
from the land, and that the maohiDery 
should then be personal property belong- 
ing to the partnership. When, however, 
the land and the machinery both became 
the property of Ritchie, and were used, the 
one in conjunction with the other, for the 
purposes of the business which was then 
carried on, I do not exactly see how we 
can say that the one lathe and one planer 
in the machine shop and the one planer in 
the saw-mill were not essential and com- 
ponent parts of the real estate, although 
all the other machinery, including tbe 
shafting and belting, were to be considered 
as such. In addition, if, as has been held 
by the courts, the articles, fast or loose, 
which are indispensable in carrying on the 
specific business, become a part of the 
realty (Morns' Appeal, $upra)^ the fact 
that the defendant, in his answer, asserts 
that the articles in dispute are not essential 
and component parts of the real estate, but 
does not allege that they are not essential 
to the business carried on by the defend- 
ant, must, of necessity, weigh against him, 
for the latter, and not the former, is the 
true guide. 

We are, therefore, inclined to the opin- 
ion that these articles should not have been 
appraised to the defendant, and that, be- 
cause of this, the rule should be made ab- 
solute. 

Rule made absolute. 
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C. P. OF LEBANON COUNTY. 
Geo. A. Hunter vs. Oonnty of Lebanon. 

Quarter Se$8ion$ — Subpcena$ — Con- 
itable^B fee for serving — Acte of April 
«, 1868, P. L.y S, and July 11, 1901, 
P.L., 



A ooDstable who took his oath of offioe tiDee 
the passage of the Act of July 11, 1901, is 
neTertheless entitled to compensation under the 
Act of April 2, 1868, instead of the Act of 1901, 
for serring sabpcenas for Quarter Sessions 
Court, where the sheiiff assumed the duties of 
bis offioe prior to the passage of the Act of 
1901, as snch services were performed not as 
constable but as sheriifs officer. 

Jone Term, 1908. No. 58. 

Case stated. 

George B. Woomer, for plaintiff. 

Hiomas H. Capp, County Solicitor, for 
defendant. 

April 7, 1908. Opinion by Ehrgood, J. 

The plaintiff is a constable, and served 
the subpoenas requiring the attendance of 
witnesses in the Court of Quarter Sessions. 
The services rendered pertained to the 
office of sheriff, and when the plaintiff per- 
formed them, he was not acting in the 
character of constable, but rather as a 
sheriff's officer, and is entitled to compen- 
sation as such. 

Coleman vs. Hess, 1 Brown, 274. 

Com. v$. Neeley, 2 Chest. Co., 106. 

Diebl v$. Dauphin Co., 5 Dist. Reps., 



Toungs v$. Harold, 7 Kulp, 285. 

The plaintiff claims compensation as pro- 
vided by the sheriff's fee bill of July 11, 
1901, P. L., 668. 

From the case stated, it appears that the 
plaintiff was elected constable, and took the 
oath of office since the Act of July 11, 
1901, and that the present sfieriff was 
elected and assumed the duties of his office 
prior to the passage and approval of said 
Act. The fees which the present sheriff 
would be entitled to receive had he per- 
formed the services rendered by the plain- 
tiff would be the fees allowed under the 
provisions of the Act Of April 2, 1868, 
P. L., 8. It follows that if the sheriff had 
regularly deputized the plaintiff to perform 
the services, compensation for such would 



be in accordance with the provisions of the 
Act of 1868. 

The plaintiff was not bound to serve the 
subpoenas issued out of the Court of 
Quarter Sessions. It was the sheriff's 
duty to do so, and if the plaintiff assumed 
the duties of the sheriff, he assumed die 
duties of the present sheriff, and he cannot 
receive compensation under a different fee 
bill from that under which the present 
sheriff can be compensated for similar 
services. 

As long as the present sheriff is in 
office, neither he, his deputy, nor any one 
who assumes the performance of his duties, 
can claim compensation under the provis- 
ions of the Act of 1901 . They are limited 
in their fees to the fee bill of 1868. 

And now, April 7, 1908, as the plaintiff 
has already received the amount to which 
he is entitled under the fee bill of 1868, 
judgment is directed to be entered on the 
case stated in favor of the defendant. 



S^(t»J Mi»M»m^ 



Lawyers' Fees. 
Thb causes for the number of lawyers 
are, the ^^ peculiar attractions which the 
legal profession offers; " the great prize of 
the profession; its large financial rewards; 
the lawyer's greater freedom from "the 
tyranny of public opinion " than the doctor, 
the preacher, and the teacher. The Boston 
Transcript explains learnedly why the 
lawyers' fees should be so large : " The 
multiplication of lawyers does not, it is in- 
teresting to observe, have the effect of 
reducing charges in this profession. The 
lawyer's fee is governed by the law of 
economic rent rather than the law of 
ordinary prices. That is to say, it is a 
kind of monopoly price, proportionate not 
to what the lawyer can afford to take, but 
to what the client can afford to piety. The 
high fee of the legal expert represents the 
rent of brains. Like the rentals of agri- 
cultural land, the earnings of lawyers are 
graded upward; in the former case differ- 
ences in fertility and in the latter differ- 
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ences in ability determine the scale of 
prices. Legal fees range upward from the 
marginal charges of the mediocre attorneys, 
who are just able to earn a livelihood, all 
the way to the colossal fees of the legal 
gtants." Whatever the causes of the in- 
crease of law students and lawyers, this 
very salutary lesson may be drawn from 
the discussion: *^The situation seems to 
call for a reasonable stiffeaing of the re- 
quirements for admission to the bar. If in 
addition to technical knowledge of the law 
a large measure of liberal attainments and 
general culture were insisted upon here, 
this would have a desirable effect in 
diminishing the total aggregate of lawyers 
and in improving the average quality." — 
Law Note$. 



Bequest of a Husband. 

A New York woman is reported as hav- 
ing in her last will and testament be- 
queathed her husband to another woman. 
^^ It will be interesting to note," says 
Harper* B Weekly y " the result of this 
testamentary disposition of a peculiar kind 
of personal property by one who has been 
supposed to have only a life interest in the 
premises." Married women have, by the 
various state statutes, been vested with 
large powers in dealing with their separate 
estates, but as yet the courts have not been 
called upon to decide whether, under the 
Married Woman's Act, a husband is a part 
of a feme covert* 9 separate estate, subject 
to disposition by will or otherwise. If it 
be admitted that in the hereafter the wife 
may claim the husband as her own again, 
the inference would be strong that she has 
the power of disposition of the interest 
intervening between her death and the 
husband's demise, on the principle that the 
common law does not view with favor an 
estate in abeyance. But this hypothesis 
can not be accepted as resting on any 
sound basis in view of the biblical expres- 
sions to the contrary. The question is one 
of first impression and one which the 
courts must wrestle with as best they may. 
Law Notes. 



0. C. ADJUDICATIONS. 



On Thursday, June 25, 1908, adjudica- 
tions were filed by Judge Smith in the 
following decedentr estates : 

S. Martin Hess, East Drumore town- 
ship (distribution suspended). 

Barton Wasson, Paradise, $40.04. 

Amelia Erb, Eari, $1,452.81. 

James W. Bicking, city, $275.98. 

Benjamin W. Hershey, East Hempfield, 
$1,489.95. 

John Adams Lease, East Hempfield, 
$405.01. 

Susan Siegrist, Manor, $672.89. 

John H. Bear, Warwick, $472.78. 

Martha E. Campbell, Providence, $168.- 
58. 

Gharies G?esey, Marietta, $62.20. 

Melchoir Weiman, city, $250.50. 

Zacharias B. Wenger, Akron borough, 
no balance. 

Amos Hershey, West Hempfield, $223.- 
12. 

Josiah W. Walker, Golerain, $65.48. 

Barbara Miller, Columbia, $122.77. 

Paris Haldeman, East Donegal, $1,042.- 
04. 

Christian Metzger, city, $2,559.71. 

Catharine C. Evans, city, $28,852.69. 

Robert Tomlinson, Martic, $390.20. 

Valentine Andes, Upper Leacock, 
$514.32. 

Elisabeth Longenecker, Penn, $75,- 
889.55. 

Gabriel Carpenter, Warwick, $180.59. 

Frederick Dickel, city, $99,20. 

George W. Drumm, Martic, $1,584.58. 

James W. Brimmer, city, $1,412.30. 

Elizabeth K. Hamish, Strasburg bor- 
ough, $2,496.88. 

Davis -S. Herr, city, $434.21. 

Jacob Shenk, E. Hempfield, $8,984.75. 

Opinions : 

Estate of John Boughter, deceased, ex- 
ceptions to the adjudication dismissed and 
adjudication absolutely confirmed. 

Estate of Lawrence Nolde, deceased, 
exceptions to account dismissed. 
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Minnich's Estate (Blinnich's Appeal). 

Bequest of incom ewithout remainder over 
— Spendthrift trust. 

Where a bod of a testatrix is left the entire 
net income of bis share of the estate, without 
any devise over of the corpus, hut the will fur- 
ther provides that said share shall be held by a 
trustee, with active duties to perform in the 
payment of taxes and repairs if the devisee 
failed to do so, with the express direction that 
the same is not to be liable for the son's debts, 
this is a valid spendthrift trust, which should 
not be allowed to be defeated by Landing over 
the corpus of the estate to the control of the 
cestui que trust. 

Appeal of Jacob 0. Minnich from the 
decree of the Orphans' Court of Lancaster 
County dismissing exceptions filed to the 
adjudication of the estate of Anna Minnich, 
deceased, and confirming the same. 

The adjudication filed by Smith, P. J., 
June 6, 1902, awarding the share of Jacob 
0. Minnich to Abraham 6. Oberholtzer in 
trust, contains inter alia the following: 

The decedent was a widow and died 
testate on the 2d day of December, 1900, 
having by her last will and testament dis- 
poned of that portion of her estate em- 
braced in the account as follows : 

" I order and direct my hereinafter 
named executor to convert my whole estate 
into money, as soon after my decease as 
he conveniently can, and after having con- 
verted all into cash, and all my just debts 
and expenses of settlement of my estate 
are paid, I dispose of the net balance as 
follows : 

I give and bequeath to my eldest son 
Aaron Gibble the sum of two hundred 
dollars ($200.00) and to his heirs and 
assigns forever ; and the rest and residue 
is to be divided into two parts or shares 
for my two children Jacob 0. Minnich and 
Maria Brubaker, so that with their ac- 



counts charged in the family book in care 
of Hershey & Gibble, at Lititz, Pa., de- 
ducted, they may have share and share 
alike, and the part or share coming to my 
daughter Maria Brubaker I give and be- 
queath to her and to her heirs and assigns 
forever, and the part or share coming to 
my son Jacob 0. Minnich, I give and be- 
queath to my brother Abraham B. Ober- 
holtzer, of Lebanon County, Pa., in trust 
for the use and benefit of my said son 
Jacob 0. Minnich, said trustee to invest 
the funds at interest at his discretion, 
either in real estate or otherwise, and pay 
to my said son the interest thereof as often 
as it may accrue, and if invested in real 
estate to give him the income or occupa- 
tion of same, providing he pays all taxes 
upon it and keeps the same in reasonable 
repair from time to time during the term 
of his life, and in case of neglect said 
trustee shall pay the taxes and make the 
necessary repairs, and deduct from his 
annual income the amount so expended, 
and pay annually to him the balance; and 
if invested at interest, said trustee shall 
pay the annual state tax on the same, and 
deduct it from the income, and the same is 
not to be in any wise liable for any debts 
owing by my said son, nor for any debts 
that may be hereafter contracted by him." 

The testatrix, after a declaration of her 
intention to divide the residue of her 
estate between her two children, Jacob 0. 
Minnich and Maria Brubaker, calls atten- 
tion to the " family book," and directs 
that the advancements therein are to be 
taken into consideration, and then be- 
queaths one part to her daughter, Maria 
Brubaker, and the other part to Abraham 
B. Oberholtzer, in tru?t for the use of 
Jacob 0. Minnich. In unequivocal lan- 
guage she creates an active trust in favor 
of her son. The prefatory clause in this 
item of the will is not the bequest, neither 
is it inharmonious with the bequests which 
follow. No absolute estate was given to 
the son which was afterwards limited or 
reduced to a lesser one. * * 

To Abraham B. Oberholtzer in trust for 

Jacob 0. Minnich, $1,597.97. 

*♦♦♦♦♦ 

It is ordered and decreed that Aaron O. 
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Gibble, executor as aforesaid, do pay the 
amounts, as herein directed, to those re- 
spectively entitled to the same. 

Exceptions were filed to the findings 
and award of the Court which were dis- 
missed by the following opinion. 

July 24, 1902. Opinion by Smith, 
P.J. 

A further consideration of the will of 
Anna Minnich, deceased, leads us to no 
different conclusion than that at which we 
arrived at the time of the audit. 

The exceptions are dismissed and the 
adjudication confirmed. 

The appellant then took this appeal, as- 
signing for error thQ above action of the 
court. 

/. C. Arnold and J. H. Light, for ap- 
pellant. 

The presumption is that a testator did 
not intend to die intestate. 

Miller's Appeal, 113 Pa., 4.59. 

Appeal of Board of Missions, 91 Pa., 
507. 

The will shows an intention to dispose of 
all of the estate when the testatrix says, 
" I dispose of the net balance as follows," 
and " The rest and residue is to be divided 
into two parts or shares for my two chil- 
dren," etc. 

The first part of the will clearly gives 
each of the two children an absolute 
estate, and shows an intention to give each 
an equal share. 

In the construction of wills the law in 
doubtful cases leans in favor of an absolute 
rather than a defeasible estate ; of a vested 
rather than a contingent one ; of the prim- 
ary rather than the secondary intent; of 
the first rather than the second taker as 
the principal object of the testator's 
bounty, and of a distribution as nearly 
conformed to the general rules of inherit 
ance as possible. 

Amelia Smith's Appeal, 23 Pa., 9. 

Bequest of interest carries principal. 

Mark, Adm'r, vs, Hunsecker, 1 Pears., 
618. 

Silknitter's Appeal, 45 Pa., 365. 

Kuhn v». Newman, 26 Pa., 227. 



Sheets' Appeal, 82 Pa., 218. 

It is well settled that under an absolute 
gift in the first instance to a legatee, fol- 
lowed by a direction that the share shall 
be held upon trusts which do not exhaust 
the whole interest, the legatee takes the 
share absolutely. 

McCune, executor, v$. Baker, trustee, 
165 Pa., 608. 

Owen P, BrickeVy for appellee. 

The appellant's share must be held in 
trust for him during his life, being a 
spendthrift trust, and at his death go to bis 
heirs or legal representatives. 

Sheets' Estate, 52 Pa., 267. 

Mark, adm'r, v$. Hunsicker, 1 Pears., 
613. 

It is not contended that the testatrix 
died intestate as to part of her estate. 

This case differs from cases where no 
trustee is interposed, or no active duties is 
given to the trustee. 

The duties of the trustee here are 
active, and the intention of the testatrix to 
create a spendthrift trust is evident. The 
trust should therefore stand, and the money 
be awarded to the trustee. 

Earp's Appeal, 76 Pa., 119. 

Bentley vs. Kauffman, 86 Pa., 99. 

Millard's Appeal, 87 Pa;, 457. 

Boies' Estate, 177 Pa., 191. 

Ritter's tstate, 148 Pa., 577. 

Krebs' Estate, 184 Pa., 222. 

June 2, 1908. Per Curiam: The 
testatrix it is true as appellant claims left 
him the entire net income of his share of 
her estate, without any devise over of the 
corpus after his death. But she put it in 
the hands of a trustee with active duties to 
perform in the payment of taxes and re- 
pairs if the devisee failed to do so, and 
with the express direction that ^^ the same 
is not to be in any wise liable for any debts 
owing by my said son, nor for any debts 
that may be hereafter contracted by him." 
This was a valid spendthrift trust, which 
could not be allowed to be defeated by 
handing over the corpus of the estate to 
the control of the cestui que tru$t. 

Decree aflBrmed at costs of appellant. 
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C. p. OP LANCASTER COUNTY. 

Lawson 0. Funk vs. Thos. B. Holahan, Ex'r. 
of Boxana Swope, deceased. 

Suit for services againU decedevVs es- 
tate — Promise of legacy — Measure of 
damages — Force of admissions — Set- 
off — Superfluous points. 

Id ao action against a decedent's estate to 
recover on a quantum meruit for services, re- 
voked wills of the decedent containing legacies 
to claimant are not admissible in evidence to 
fix the measure of damages. The proper meas- 
ure of damages is the value of the services. If 
the services were performed in expectation of 
such legacy there can be no recovei*y. 

It is not error to caution the Jury against the 
suspicious citaracter of claims against dece. 
dents* estates arising from the delay in pre- 
senting them, and as to the necessity of requir- 
ing strict proof of the same, where the plaintiff 
claimed to have waited until after the decedent's 
death in order to prevent the dimuuition of her 
estate, if this alleged reason is mentioned in the 
charge. 

In such case it Is not error to charge that if 
the plaintiff' rendered services ** for which he 
was to be compensated by a legacy '* he could 
not recover because neither the pleadings or 
proof sustained a claim upon an express con- 
tract, but the whole demand was based upon a 
quantum meruit. 

It is error to allow the question of a set-off to 
go to the jury with the instruction that it 
would be unsafe under the meagre testimony 
presented to find the set-off asked, where there 
is really no evidence of the set-off claimed be- 
yond a mere inference, as in such case the ques- 
tion should not have been submitted to the jury 
at all. 

In snob case it is error to affirm without quali- 
fication a point that if the jury believed that the 
plaintiff' said to the decedent before her death 
that she did not owe him anythinjr, the veidict 
should be for the defendnnt. The jury should 
be allowed to pans upon the circumstances sur- 
rounding the admission, and moasure its actual 
truth and meaning, even if thoy believed it was 
made. 

It is unfair to the couit for counnel on the 
trial of a cat<e to piesent to the court a large 
number of points containing unnecessary repe- 
titions of the same question cli>thed in slightly 
diffeij-ent verbiage. The points presented should 
set forth the questions raised as clearly and 
briefly as possible. 

December Term, 1900. No. 46. 

Rule for new trial. 

W. U. Henselj for plaintiff and rule. 



B. F. Davis and Martin^ Holahan ^ 
Alexander^ contra. 

May 28, 1908. Opinion by Landis, J. 

The plaintiff in this case has filed eleven 
reasons why a new trial should be granted, 
and while I do not think they require 
to be considered seriatim^ such of them 
will be adverted to as is sufficient to 
indicate what seems to me to be the law 
governing the case. This may be done at 
unnecessary length, but as a new trial is 
to be awarded, it will be well for counsel 
to know the reason for such action and the 
the ground upon which my opinion rests. 

I have carefully reviewed every feature 
of the case to which my attention has been 
directed. I do not think that there was 
any error in the manner in which the jury 
were warned against claims such as is here 
made by the plaintiff. It has again and 
again been said that claims of this nature 
should receive the closest and most careful 
scrutiny, and courts cannot be too careful 
in lending their aid for the protection of 
estates against them. Walls' Appeal, 111 
Pa., 460. But the plaintiff alleges that 
there was a reason for the delay in this 
particular case, and that he was unduly 
prejudiced because the Court neither in 
the charge nor in the answer to the points 
made reference to it. It is a mistake to 
so allege, for in the general charge, on 
page 3, it is said: ^^ There is no distinct 
contract shown in this case that, in pursu- 
ance of an arrangement made between Miss 
Swope and Mr. Funk, she agreed, in con- 
sideration of the services rendered or to 
be rendered, to leave him a legacy, but 
only a declaration on her part as to her 
intention. There is no evidence that he 
ever concurred in this arrangement. If, 
therefore, he made no such arrangement, 
but merely rested upon his rights, because 
he did not wish to lessen her estate in her 
lifetime, he can recover, notwithstanding 
her express intention, which she could have 
recalled, and which she did recall, when 
she so wished." 

Nor does it appear to me that I was 
wrong in not permitting the introduction 
of the revoked wills of Roxana Swope to 
fix the measure of damages. An exami- 
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nation of the authorities has fully per- 
suaded me that it would have been fatal 
to have done so. In Jack vs. McKee, 9 
Pa., 235, it was held that the measure of 
damages for breach of a contract to com- 
pensate a party for services by a gift of 
land was the value of the land. But in 
Hertzog vs, Hertzog, 84 Pa., 418, Jack 
v8. McKee and kindred cases were over- 
ruled, and it was there held that in an 
action for a breach of a parol contract for 
the conveyance of land, in consideration of 
money paid and services rendered, the 
damages are to be measured by the amount 
of the consideration, and not by the value 
of the land, and that the plaintiff cannot 
recover damages for loss of the bargain. 
Again in Kauss vs. Rohner, 172 Pa., 481, 
where a girl who had lived in the family 
of a decedent, occupying the relation of a 
daughter, had proved a contract on the 
part of the decedent to leave her all he 
had, it was held that the proof did not 
entitle her to recover the value of the 
estate, but that it did enable her to recover 
on a quantum meruit the reasonable value 
of her services. Mr. Justice Fell there 
said: '^The standard was the market value 
of what she had furnished, and to this the 
jury should have been confined by clear, 
distinct and guarded instructions, and they 
should not have been permitted under 
color of wages to have found the value of 
a bargain which she could not, and was 
not, attempting to enforce." In Smith 
vs. Reimer; 179 Pa., 442, in an action on 
an oral contract for nursing a decedent, 
the evidence tended to show that the dece- 
dent, being infirm, made a contract with 
plaintiff to board, nurse and care for him 
during the remainder of his life. The 
decedent was to build a house of eight 
rooms, four of which were to be for his 
own use and four for the use of the plain- 
tiff and her family. Decedent paid his 
board, but did not secure the house to the 
plaintiff by will or any other form of con- 
veyance. It was said by the Gouit that 
the "jury had, therefore, to inquire in the 
first place whether Mrs. Smith had nursed 
and attended Dr. Reimer under a promise 
that she should be paid for her services, 
and if so what the services so rendered 



were reasonably worth. This was the limit 
of the controversy as made by the pleadings 
and the evidence." In Tyson vs. Eyriok, 
141 Pa., 812, it was held that if the cos- 
sideration consisted of services rendered| 
they were to be computed acoordiDg to 
their value. If money received, it was to 
be returned with interest. In Qrahaoi vs. 
Graham's Executor, 84 Pa., 475, it was 
said that the parol contract of a decedent 
to give the plaintiff a certiun portion of 
his estate, in consideration of services ren- 
dered, even if capable of being enforced, 
could only be when clearly proved by 
direct and positive evidence and when its 
terms are definite and certain, and that 
the measure of damages in an action for 
the breach of such promise was the valne 
of the services rendered, and not the pro- 
portion of the decedent's estate promised 
to be given. And in Pollock vs. Ray, 86 
Pa., 428, Mr. Justice Sharswood said: 
^^ There was manifest error in the admis- 
sion of evidence as to the amount of the 
estate of the decedent. * * ♦ It is 
clear that if the plaintiff had succeeded in 
making out a clear and positive contract 
between her and the decedent that the 
payment of her claim should be postponed 
until his death, all that she could have re- 
covered would have been what she was 
entitled to on a quantum merutt when she 
left his service." 

But another good reason exists why ftbis 
rule should be followed. The phdotiirs 
statement did not claim for breach of aa 
express contract, but on a quantum meruit. 
In fact no such contention could have been 
maintained under the evidence. There 
was nothing to show that at the time be 
began to perform services for Roxana 
Swope any agreement as to compensation 
was made between them. In fact at no 
time afterwards was there any such agree- 
ment. In all the proof presented there 
was nothing to show that they had ever 
discussed the question except the evidence 
of Mrs. Huntingdon, who stated that Rox- 
ana Swope at one time offered to give the 
plaintiff $5,000, which he was to take, and 
pay her (Mrs. Swope) the interest daring 
her lifetime, and at her death he would be 
sure of being paid for the services he had 
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rendered. At the eame time Mrs. Hnn- 
tiDgdoD stated that she was included in 
this. The plaintiff, however, did not ac- 
cept the proposition, and Miss Swope then 
said to him, that ^* since he would not 
iccept she would remember him in her 
will." He was, therefore, none the better 
off by reason of this occurrence, for in 
Fletcher's Est., 12 Dist. Rep., 16, where 
a decedent instructed the draughtsman of 
his will to insert a clause declaring that 
his son-in:law should be well paid out of 
the estate, and the son-in-law objected so 
strenuously to having his name in the will 
that the proposed clause was omitted, it 
was held by Ashman, J., and we think 
pi^perly, that nothing short of an express 
promise on the part of the decedent to pay 
his son-in-law for services rendered him 
would establish a claim after the dece- 
dent's death for such services. The sum 
oaoed by Miss Swope may have been too 
much or too little for the services per- 
formed, but as it was not agreed upon it made 
no difference. Certainly the wills, which 
were her voluntary acts, made not in the 
presence of the plaintiff, and presumably 
without his knowledge, could not be taken 
to indicate that the services were reason- 
ably worth the amount therein set forth. 

The casea of Shroyer v$. Smith, 204 
Fa., 810, and Johnson vs. McCue, 84 Pa., 
180, and many kindred ones contained in 
the reports, differ materially in their prin- 
ciples from the contention which it is here 
sought to maintain. In all these cases a 
dbtind eontract was entered into by which 
land waf to be given in compensation for 
services to be tendered, and possession 
was ^voD to the devisee. A will executed 
in pitrauance of such an arrangement was 
held not to be revoked like an ordinary 
will, but to be deemed a contract enforce- 
able in equity, and not within the Statute 
of Frauds. In Smith t;#. Tuit, 127 Pa., 
844, a case of the same character, the 
Court expressly says that *^such paper, 
without evidence of anything done under 
it by the devisee, cannot be treated as any 
more than a will revocable at the mere 
pleasure of the testator. But when the 
testator has put the devisee in possession 
of land detised, and the latter has fairly 



complied with his part of the agreement, 
the devise loses its revocability and must 
be treated as an executed contract." 

It has been strenuously urged that the 
answer to the defendant's second point was 
erroneous. That point reads: **If Funk, 
the plaintiff, did render services to Roxana 
Swope, the decedent, in her lifetime, for 
which he was to be compensated by a 
legacy or share of her estate under her 
will, then the plaintiff cannot recover for 
said services in this suit." Our answer 
to the point was : '* This point is affirmed. 
We have already stated to yon that is the 
law." At first blush it would seem that 
this Was erroneous, for the general rule is 
that the services must be rendered gratu- 
itously and in the expectation of a legacy 
in order to prevent a recovery. It will 
be, however, observed that this point re- 
lates to an express contract between the 
parties, by which the decedent was to com- 
pensate the plaintiff by a legacy or share 
of her estate under her will, whereas 
neither the pleadings in the case nor the 
proof adduced sustain any such proposi- 
tion. It was for this reason that the point 
was affirmed, and I think justly so. 

So far as the rulings on the trial and 
the charge are concerned, I feel satisfied 
that no serious error was committed. But 
ten points were presented on the part of 
the defendant, and in answer to some of 
them lies our present difficulty. Refer- 
ring to the defendant's sixth point it will 
be found that the jury were told that it 
would be unsafe, under the meagre testi- 
mony presented, to find a set-off to the 
amount of $6,000, as asked therein by the 
defendant. There was, however, no evi- 
dence that Mr. Funk had converted that 
or any other sum of money belonging to 
this estate to his own use, and therefore, 
while I thus cautioned the jury against 
considering any such claim as a matter of 
setoff, I should have gone further and 
squarely denied the point. In fact no such 
point should have been presented, as the 
evidence was wholly insufficient to support 
it. The fact that a positive position was 
not assumed by the Court may have 
weighed in the minds of the jury against 
the plaintiff, and perhaps been productive 
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of results which otherwise would not be 
arrived at by them. 

The answer to the fifth point, I am per- 
suaded, was also erroneous. The request 
in the point was that " if the jury believe 
that FuRk, the plaintiff, admitted and said 
to Roxana Swope, the decedent, and there 
admitted before her death, that she did not 
owe him anything, then the verdict should 
be in favor of the defendant." The an- 
swer to the point was, " This point is 
affirmed. We have already stated to you 
. that this is correct.'* I do not think this 
sequence necessarily follows as a positive 
conclusion of law. In Greenleaf on Evi- 
dence, Vol. 11, Sec. 201, 15th ed., the 
text-writer lays down the following rule: 
**We are next to consider the effect of 
admissions, when proved. And here it is 
first to be observed that the whole admis- 
sion is to be taken together, for though 
some part of it may contain matter favor- 
able to the party, and the object is only 
to ascertain that which he has conceded 
against himself, for it is to this only that 
the reason for admitting his own declara- 
tions applies, namely, the great probability 
that they are true, yet unless the whole is 
received and considered, the true meaning 
and import of the part, which is good evi- 
dence against him, cannot be ascertained. 
But though the whole of what he said at 
the same time, and relating to the same 
subject, must be given in evidence, yet it 
does not follow that all the parts of the 
statement are to be regarded as equally 
worthy of credit; but it is for the jury to 
consider, under all the circumstances, how 
much of the whole statement they deem 
worthy of. belief, including as well the 
facts asserted by the party in his own 
favor as those making against him." And 
again, in Section 204, it is said: ''Verbal 
admissions, as such, do not seem capable, 
in general, of being pleaded as estoppels 
even between parties or privies; but if, 
being unexplained or avoided in evidei'ce, 
the jury should wholly disregard them, 
the remedy would be by setting aside the 
verdict. * * * Parol or verbal admis- 
sions, which have been held conclusive 
against the party, seem for the most part 
to be those on the faith of which a court of 



justice has been led to adopt a* particular 
course of proceeding, or on which another 
person has been induced to alter his condi- 
tion." Therefore, while the fact that such 
admissions were made by the plaintiff, if 
believed by the jury,- would likely iBfl4]eDce 
their minds against him, it was for them to 
say, not only that the admissions' were 
made, but that they were true. Conceding 
the admissions to have been made aa proven 
by the defendant, the occasion which pro- 
duced and the circumstances which occa- 
sioned them may perhaps have affected 
their strength, so that the jury, while be- 
lieving them to have been actually made, 
might, nevertheless, have doubted their 
truth. The answer, however,left; no room 
for any such doubt. The point rested the 
whole case upon the fact whether or not 
they were made, entirely diwegarding 
everything else. It seems to me that this 
was clearly wrong. 

I do not think there is anything more 
that requires specific reference. The other 
reasons involve questions of fact which 
were fairly submitted. The evidence as to 
what compensation should be allowed was 
extremely meagre, as was also, in some re- 
spects, the evidence of the services them- 
selves. No proof was presented- as to 
what funds passed through the bands of the 
plaintiff, except a statemeht furnished after 
Miss Swope had left Philadelphia, and the 
jury were left largely to guess. It would 
I seem to me that the plaitvtiff might have 
I presented more specific evidence on this 
subject, as, according to his claims, he had 
sole charge of decedent's investments, and, 
if so, he could have assuredly stated, with 
some degree of particularity,, what they 
were, and what he did in regard to them. 
While not a witness himself, he could have 
produced the proof from those with whom 
lie came in contact. But there was posi- 
tive evidence that some services had been 
rendered, and there was absolutely no evi- 
dence of their payment. Of course if they 
were rendered gratuitously, or were de- 
pendent upon the expectancy of a legacy 
solely, they were not entitled to be paid. 
I have concluded, much as I regret the 
necessity of compelling the parties and the 
Court to go through the ordeal of another 
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trial, that this rule must be made abso- 
late. 

I wish briefly to call attention to the 
danger involved in the presentation of 
namerous points to the Court, this case be- 
ing a fitting example. It would almost seem 
Boperfluous to make reference to the care 
and legal acumen exercised by counsel, thor- 
OQgfaly familiar with the facts of their case, 
in the preparation of their points that plausi- 
bility may be given to the contention main- 
tained by them before the jury. -These be- 
ing, however, submitted to the Court in the 
closing moments of the trial, their considera 
don must necessarily be, to a large extent, 
imperfect, and they also are necessarily 
passed upon somewhat as a matter of first 
impression. If the point happens to be 
answered correctly, of course no harm fol- 
lows, but judges are human and liable to 
err, and, if mistakes are committed in the 
answers because of a lack of a full compre- 
hension of the application which it is in- 
tended shall be drawn, then follow conse- 
qnences such as here confront us. Ordi- 
narily the questions of law involved in any 
case are few in number and may not only 
be succinctly presented, but, by reason of 
brevity, will certainly be more effective, 
because more clearly understood by the 
jury. It is not intended to suggest that a 
view of the law from the respective stand- 
points maintained should not be fully pre- 
sented, but I have known again and again 
in a trial two or three points to be sub- 
mitted, each involving the same identical 
question and only slightly differing in 
verbiage, any one of which would have 
been effectual in securing a hearing in an 
Appellate Court of the questions involved 
therein. As to the points relating to dis- 
puted facts I doubt whether the jury are 
impressed with the answers given to any 
great extent. There must, of course, be 
an exception to this general proposition 
when the Trial Judge feels it his duty to 
specifically make the application and en- 
force the law relating to them. In such 
cases he will do so in any event. I be- 
lieve, however, that counsel can, generally 
speaking, best trust to their own efforts in 
the presentation of the facts, and, by doing 
80, they will surely avoid the pitfalls, for 



some of which they alone at times are re- 
sponsible. 

Rule made absolute. 



fw^ Mi«(fJ^ifnS' 



The State Bar Meeting. 

The recent meeting of the State Bar 
Association at Cambridge Springs, June 
29th to July 3d, while perhaps not as well 
attended as former meetings, was socially 
at least a greater success than ever, as 
more of the wives and families of the mem- 
bers were present than ever before. The 
ladies occupied as many tables at the ban- 
quet as did the men. 

While some important matters were 
postponed until next year, others were 
discussed and disposed of, and a number of 
able and interesting papers read. 

The address of President Munson, a 
strong paper, reviewed recent legislation, 
noting that the Legislature had failed to 
pass the four or five bills recommended by 
the Bar Association, referred to the ab- 
surdity of any excitement over the recent 
alleged *' press muzzling" libel act, which 
was really merely a re-statement of exist 
ing law, and took issue with a former 
president of the Association as to the pro- 
priety of criticism of the Supreme Court. 

The reports showed an increased mem- 
bership and enlarged bank account, and 
the committee on Legal Biography gave 
Treasurer Lloyd an unexpected shock by 
reporting that it had decided to be good 
and had spent $200 less than its appro- 
priation. 

The falling off of attendance was at- 
tributed to the fact that the meeting was 
held at Cambridge Springs, and so decided 
an opposition developed to holding future 
meetings at Cambridge ^prings on account 
of the inaccessibility of the place, that a 
resolution was passed requiring the Ex- 
ecutive Committee to select a place on the 
New Jersey coast for the next place of 
meeting. Cape May will probably be 
selected. 
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After considerable discussion Mr, Alex- 
ander withdrew his minority report in 
favor of changes in the Supreme Court 
rules as to examinations for admission to 
practice. 

A fitting tribute was paid to the memory 
of the late Judge Simonton. 

Following a new plan, a number of short 
papers were read on the following subjects, 
viz.: Recommending a change in the law 
as to judicial oaths (referred to the com- 
mittee on law reform); for and against the 
registration of land titles (also referred 
back to the committee on law reform); on 
the recent amendments to the Bankrupt 
Act ; Judge Black and his influence on 
Pennsylvania law; and on *'The Constitu- 
tion between Friends," the latter by H. A. 
Fuller, Esq., of Wilkes-Barre, in his own 
inimitable style. Subsequent to the read- 
ing of the latter paper a committee ap- 
pointed to inquire into the advisability of 
testing the applicability of the recent Act 
increasing judges' salaries to the judges 
now in office, reported against taking any 
action at present. 

The question of the adoption of a new 
practice act and of a new form of sheriff's 
deed were referred back to the committee 
on law reform, and the recommendations of 
a short form of deeds and mortgages and 
the adoption of a new equity act requiring 
the objection of adequate legal remedy to 
be raised by demurrer or answer were ap- 
proved. 

The honorary orator was James B. Dill, 
Esq., of New Jersey, he of the colossal 
corporation fees, who in a very able and 
interesting address convinced some of his 
hearers that it was New Jersey that had 
put up the bars and other states that let 
them down. 

The banquet was very satisfactorily pre- 
sided over by President Munson, and Mr. 
Hensel was at his best in responding to the 
toast '* Ourselves." 

On the whole the meeting was very suc- 
cessful. 

Several new converts were made to the 
hotel spring water. 



0. C. ADJUDICATIONS. 



On Friday, July 8, 1908, adjudications 
were filed by JuDQB Smith in the follow- 
ing decedents' estates : 

J. K. Stoltzfus, Salisbury, $95.66. 

Sam'l Pfantz, Penn, $5,713.82. 

Nancy Steffy, Brecknock, $1,760.82. 

Jno. C. Nelson, Martic, $970.27. 

Fred'k Barmann, Earl, $845.75. 

Mary Carpenter, W. Earl (Supple- 
mental), $451.46. 

Abr. B. Longenecker, Warwick, 
$2,343.58. 

Christian Ebersole and David Ebersole 
(Estate of Amos Ebersole, Upper Lea- 
cock), $3,435. 

Jno. H. Habecker, Lititz, $2,247.24. 

It was announced that on July 9th 
the Court would sit for the last time before 
Sept. 14, 1903. 



OPINIONS IN LOCAL COURTS. 



On Saturday, June 27, 1908, Judge 
Landis handed down the following opin- 
ions : 

Gibble vs. Bollinger. Rule for a new 
trial discharj^cd. 

Herr and Baumgarduer vs. Reinoebl. 
Rule for a new trial discharged. 

Eby vs. Stambaugh. Rule for judg- 
ment for want of sufficient affidavit of de- 
fense discharged. 

Whiteside, guardian, vs. Harry Browc 
and other children and heirs of Elisha A. 
Brown, deceased. Perpetual injunction 
granted. 

In re annexation of Elizabethtown 
borough. Exceptions to taxation of costs 
sustained. 

In re road in Rapho township. Excep- 
tions to report of viewers sustained and 
report set aside. 

In re road in West Donegal township. 
Rule to show cause why the county should 
not pay the costs of view made absolute. 

Commonwealth vs. Harvey Snyder. 
Motion to quash indictment dismissed. 

Commonwealth vs. Wesley Miller. 
Motion to quash indictment overruled. 

Dr. John C. Lingle vs. John M. Erb and 
wife. Rule to strike off appeal discharged. 
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Supreme j^anrt 



Hogg's Estates (Hogg's Appeal). 

Partition — Return of iriquest — Amhiy- 
uify of. 

An inquest should be set aside where the 
property, as shown by the petition, was derived 
partly from each of two different decedents' es- 
tates, but the docket entries, endoi'sements and 
return are in the name of but one of said es- 
tates. 

Appeal of Edna E. Hogg from the judg- 
ment and decree of the Orphans' Court of 
Lancaster County, setting aside the in- 
quest and return in partition proceedings. 

The exceptions to the return and order 
of inquest set forth that the endorsements 
and returns were in the name of the estate 
of Robert Hogg only, instead of Robert 
Hogg and Rachel J. Hogg. 

The petitioner subsequently asked leave 
to amend the records and endorsements. 

The Court below. Smith, P. J., refused 
to confirm the inquest and return and set 
aside the same at the cost of the petitioner. 
(See 20 Law Review, 14.) 

The petitioner then took this appeal, as- 
signing for error the above action of the 
court. 

B. F. J)avi8^ for appellant. 

The proceedings are sustained by the 
Act of February 26, 1869, as to partition 
of interests derived from different ancestors. 

The petition set forth the facts correctly 
and showed what interests were being 
divided. 

The amendment asked for would have 
corrected the record sufficiently, and should 
have been allowed. 

Estate of Hattie and Susan Zittle, 4 
Law Review, 168, citing opinion by 
Judge Patterson in Danner*s Estate. 

Schwertzer's Estate, 4 Law Review, 
368. 

Wahr's Appeal, 4 Pa., 602. 



Proper notice being given, it was imma- 
terial whether the parties got the property 
from father or mother, and the endorse- 
ments were not part of the record or of the 
papers themselves, but merely for the con- 
venience of the clerks. 

The irregularity of inserting names of 
persons having no interest is immaterial. 

Wistar's Estate, 18 Phila., 80. 

The defect at best is merely formal, and 
may be amended in the court below or in 
the Supreme Court. 

Davis V8. Com., 4 Cent. Rep., 711. 

Supreme Court may modify or amend 
a decree. 

Act of May 20, 1891, P. L., 101. 

The power of amendment is not a matter 
of discretion but of right. 

Barnhill v$. Haight, 58 Pa., 166. 

Maffitt's Admr. vs. Rynd, 69 Pa., 880. 

Denial of amendment is reversible error. 

Com. vs. Macklin, 2 Watts, 180. 

Proper vs. Luce, 3 P. & W., 65. 

W. U. Hensel and B. Frank Kready^ 
for appellee. 

All proceedings in the court below were 
in the name of the estate of Robert Hogg. 
The interests to be divided are only partly 
derived from this estate. 

Trickett on Partition, page 26, says: 
''Under the Act of March 13, 1847, there 
can in one proceeding be a partition of the 
estate of only one decedent, although the 
decedents are the father and mother of the 
same children, and the respective undi- 
vided shares have vested in equal propor- 
tions in these children." Citing Snyder's 
Appeal, 86 Pa., 166; Stewart vs. Alle- 
gheny National Bank, 101 Pa., 312; Wil- 
helm's Estate, 18 Pa. Co. Ct., 637. 

The Act of February 29, 1869, P. L. 
4, allowed several undivided interests to be 
divided in one proceeding. 

Rankin's Appeal, 95 Pa., 358. 

The court has jurisdiction because the 
property " was land of a decedent, not 
because it was land of heirs." 

Snyder's Estate, 36 Pa., 168. 

As far as the record shows, the Orphans* 
Court of Lancaster County had only juris- 
diction of the two-thirds interest in the 
estate of Robert Hogg, deceased, and it 
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could not partition the whole real estate, 
one-third of which belonged to devisees of 
the estate of Rachel Hogg, deceased. 

It makes no difference that all of the 
parties were named in the proceedings. 
Jurisdiction under the Act of 1869 never 
attached to the interest derived from the 
Rachel Hogg estate. 

The petition to amend was simply 
marked filed, and there is no record that 
the court was ever asked to pass upon it. 

The court was without jurisdiction to 
allow such amendment. 

In Zittle's Estate cited by appellant, all 
parties agreed to the amendment. 

The appeal having been taken in the 
name of the estates of Robert Hogg and 
Rachel Hogg, there is no record to sustain 
the appeal, the proceedings of the court 
below being solely in the name of Robert 
Hogg. 

June 2, 1903. Per Curiam. This de- 
cree is affirmed on the opinion of the 
learned judge of the Orphans* Court. 



§amman ghas—gmv 



C. p. OF LANCASTER COUNTY. 
Byrod vs. Sweigart et al. 

Opening of judc/ment — Condition that 
other parties should sign — Parol evi- 
dence to vary contract — Agency — 
Entry of judgment after defendant's 
death. 

Where a judgment was entered on a note 
signed by the defendants on condition tha*; it 
should not be binding unless signed also by cer- 
tain other parties, who failed to sign it, the 
judgment will be opened and defendants let into 
a defense. 

Such parol condition made at the time of the 
execution of the note and induciig the execu 
tion may be shown by parol, though contradict- 
ing the terms of the instrument. 

A party seeking to enforce a contract made 
by his agent, is bound by the agent's declara- 
tions made at the time. 

Judgment entered on a judgment bond after 
the death of the defendant is a mere nullity, the 
power of attorney being revoked by defendant's 
death. The bond, however, remains a lien as a 
debt op the decedent's real estate for the statu ■ 
tory period. 

August Term, 1902, No. 218. 



January Terra, 1903. No, 12. Ex. 
Doc. 

Rule to open judgment and let defend- 
ant into a defense. 

B. F, Davis and I, R. Herr^ for rule. 

W. U. Hensely contr^. 

April 18, 1903. Opinion by Landis, J. 

On March 8, 1880, George Byrod, at- 
torney in fact for Christian Oldwciler and 
wife, in consideration of the sum of $1,200, 
granted and conveyed unto Catharine Sheaf- 
fer a tnessuage and lot of ground situated on 
East High street, in the borough of Eliza- 
bethtown, and on April 1, 1880, Catharine 
Sheaffer signed a judgment bond in favor 
of the said George Byrod individually for 
the sum of $300, payable April 1, 1881, 
with interest. This judgment bond was 
entered in the Prolhonotary's office of this 
county on August 11, 1880, to April Term, 
1880, No. 559. It appears, however, that 
Catharine Sheaffer died on August 5, 1880, 
and the power of attorney being revoked 
by her death, the subsequent entry of the 
bond was, of course, a mere nullity. Con- 
cerning this feature of the case there 
can be no dispute. The said bond, how- 
ever, became a lien upon the land then 
owned by the said decedent by virtue of 
the Act of Assembly, and continued to 
bind the same for the period of five years 
from the date of her death. No proceed- 
ings were, however, during that time insti- 
tuted to preserve and continue the lien, 
and it followed that because of this her 
real estate became vested in her heirs or 
devisees, cleared and freed therefrom. 

The said Catharine Sheaffer left a last 
will and testament, in which are contained 
the following provisions: **I give and de- 
vise unto my daughter-in-law, Molly Swei- 
gart, all my personal property, of whatso- 
ever kind or nature the same may be, as 
long as she remains the widow of my late 
son, Cyrus Sweigart, deceased, her, the 
said Molly Sweigart, to invest the -same in 
some real estate for a home for herself and 
children so long as she remains the widow, 
as aforesaid, for her and the children to 
occupy the same, to live together as they 
now do so long as they may desire or deem 
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proper. And immediately after the death 
of said widow I order and direct my here- 
inafter named executor to pell or dispose 
the said real estate by public vendue .or 
outcry, and out of the proceeds thereof 
distribute the amount of the money in- 
vested in said real estate by the said widow 
from my estate, but in case the said widow 
or her children can pay over to my said 
executor immediately after her decease, 
said amount in the said property to be and 
remain as the property of the said widow 
or her heirs, and the amount so appropri- 
ated, as aforesaid, I give and dispose of 
the same as follows: One-third part there- 
of I give and bequeath unto the two chil- 
dren of Gabriel Young, to be equally 
divided amongst them share and share 
alike; unto the three children of Jacob 
Grove one-third part thereof, namely, unto 
Franklin, Mary, intermarried with Richard 
Ileilig, and Sarah, intermarried with 
Henry Hamaker, and to their heirs and 
assigns forever, and one-third part thereof 
onto the four children of Cyrus Sweigart, 
deceased, to wit, unto Catharine, inter- 
married with John Steiner, Franklin, John 
and Jacob, to be equally divided amongst 
them share and share alike, and to their 
heirs and assigns forever.'* This will 
bears date October 2, 1879, and it would 
seem that the testatrix, anticipating the 
power which she thereby gave to the widow 
of Cyrus Sweigart to purchase real estate, 
bought this house and lot herself before 
her death. Magdalena (or Molly) Swei- 
gart has lived therein since that time, and 
some one seems to have paid the interest 
on the said judgment bond until 1896, and 
even after, but it was not shown in the 
testimony who it was. In the meantime 
George Byrod died, and letters testamen- 
tary upon his estate were granted to Sarah 
Byrod, the plaintiff. 

On June 24, 1896, John H. Epler, Esq., 
acting as agent of Sarah Byrod, executrix 
as aforesaid, called upon the above-named 
defendants and secured their signatures to 
a paper, of which the following is a copy : 
$800.00. 

Elizabbthtown, Pa., June 24, 1890. 

On April 1st, 1897, we the undersigned 
heirs and legatees of Catharine Sheaffer, 



dec'd, promise to pay to Sarah Byrod, 
executrix of George Byrod, dec'd, the sum 
of three hundred dollars lawful money with 
lawful interest, without defalcation or Stay 
of Execution. And we do hereby author- 
ize any attorney to appear for us and con- 
fess judgment for tho above sum, with in- 
terest and cost of suit, and release of errors 
and waiver of all rights of inquisition and 
appeal and to the benefit of all laws ex- 
empting real or personal property from 
levy and Sale. 

MaODALBMA SWBieSBT. fSBAL] 
P. B. SWBIGBRT, SEAL] 

J. P. SWBIGBRT. [seal] 

Catharine Steiner. [seal] 

J. H. SWEIGERT. [seal] 

Heirs of 
Cyrus 
Sweigert. 
Witness John H. Epler to Signa- 
ture of Magdalena Sweigert, 
P. B. Sweigert, C. P. Sweigert, 
Catharine Steiner, J. H. Sweigert. 

This paper was entered in the Prothono- 
tary's Office on September 28, 1902, to 
August Term, 1902, No. 218, and execu- 
tion was subsequently issued thereon to 
January Term, 1908, No. 12, Ex. Doc, 
Endorsed upon it are the words : ** April 
1st 1899 interest Paid in full,'' and during 
the years 1900 and 1901, there are credits 
for $11 interest. When this paper was 
signed, there was no legal liability upon 
any of the parties to assume the payment 
of any indebtedness to the plaintiff, and no 
money or other valuable thing at that time 
passed to them for its execution. 

It was testified by F. B. Sweigart that, 
when Mr. Epler came to his mother's 
house, he brought this paper, asked him to 
sign it, and explained to all of them why 
they should sign it, as they were the heirs 
of Catharine Sheaffer, and that it was in 
order to revive a judgment, and also stated 
that, if the other heirs did not sign, it 
would never amount to anything. J. P. 
Sweigart testified that he met 'Squire 
Epler at the post-office comer in Elizabeth- 
town, and that the 'tfquire said: *** John, 
I have a paper here that I would like you 
to sign,' and I walked over to the office 
and signed it, and I was in a huri^, and, 
after I signed it, he said : " Now if they 
don't all sign this paper, it will never be 
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enforced; it would not be right for you to 
pay it, and, if the rest will not sign, 1 will 
never enter it against you,' He said they 
would not enforce the paper if all the heirs 
would not sign it." Catharine Steiner 
states : " Mr. Epler came there and asked 
me to sign a paper, and I told him I didn't 
want to sign it, and he told me it wouldn't 
make me any trouble at all. He said : ' If 
they don't all sign it, it would be thrown 
aside ; it is simply to revive a new judg- 
ment, to show that Sarah Byrod wouldn't 
lose her $300 after mother's death,' and 
he said if all the heirs didn't sign it, it 
would, be thrown aside, as the old judg- 
ment was run out." Jacob H. Sweigart 
testified that he signed it at the instance 
and request of Joseph Eckinger, who was 
a son-in-law of George Byrod, and 'Squire 
Epler. He testifies : " Mr. Epler said I 
should sign this. He said it was to show 
that if mother would die and the old note 
had run out, and he said ' that is no good 
any more,' and he said, after mother's 
death, Sarah Byrod had something to show 
that the money was in, and if all the heirs 
didn't sign, it would be no good at all, he 
would throw it away." John H. Epler, 
Esq., was also called. He testified that 
he did some work for Sarah Byrod, as 
executrix of George Byrod, deceased, at 
the instance of Mr. Eckinger. When 
shown the paper in dispute, he stated that 
he wrote, it, with all the seals, before any 
one was asked to sign; that he marked the 
first five for the Sweigart heirs, three for 
the Grove heirs, and two for the Young 
heirs ; that he was with Magdalena Swei- 
gart, Frank Sweigart, John Sweigart and 
Catharine Steiner; he could not recollect 
about J. P. Sweigart. He says he spoke 
to several other heirs, but they refused to 
sign. He admitted that he had a conver- 
sation with Mrs. Steiner, and when asked, 
" Did you tell her that they were all to 
sign it before it was binding ? " he an- 
swered : " Quite likely I might have told 
her that; I can't remember that; it is very 
possible that I told her that." He also 
adds: " This paper here was drawn up for 
the purpose of reviving this judgment 
which had been lapsed for a number of 
years," and when asked what judgment, 



he said : ^* The old judgment which yoa 
had here a while ago that was given by 
Catharine Sheaflfer, and the heirs was 
asked all to sign it, and there was a mark 
and seal made for each one to sign it» and 
the purpose was that the heirs should sign 
this voluntary judgment in order that she 
could get her money, because Sarah Byrod 
was very much in need of it, and had no 
money for her support." 

The question which now arises is, 
whether, under the above state of facts, 
the plaintiff can enforce the paper as a 
judgment against Magdalena Sweigart and 
her four children, the other parties named 
therein as the heirs and legatees of Catha- 
rine Sheaffer having refused to sign. 

The general rule of law seems to be, that 
the omission of one of several obligors on 
a bond to join in the execution of the bond, 
although named as an obligor in the body 
of the instrument, is no defense to the ob- 
ligors who did sign. See Gleeson's Estate, 
192 Pa., 279 ; Keyser vs. Keen, 17 Pa., 
327 ; Grim vs. School Directors, 51 Pa., 
219 ; Simpson's Executor vs. Bovard, 74 
Pa., 351 ; Whi taker vs. Richards, 184 
Pa., 191. But it was held, in Sharp vs. 
The United States, 4 Watts, 21, that, 
where a bond was given under an Act of 
Congress, which required two or more 
sureties, and was only signed by one 
surety, no recovery could be had against 
the one who signed it, unless it was proved 
that he who signed it dispensed with the 
execution of it by the other; and in 
Bradley vs. The Commonwealth, 31 Pa., 
522, where an administration bond was ex- 
ecuted by one surety only, it was held to 
be void and that no action could be main- 
tained on it. 

It has, however, also been established 
that, if a party, in executing a bond, ex- 
pressly stipulates that it shall not be de- 
livered up until a certain number of names 
are obtained to it, and the agent of the 
other party so promises, the bond is in the 
hands of the agent, but in the nature of an 
escrow, and, until the condition be per- 
formed, it cannot be legally delivered, and 
so cannot be the debt of the party making 
the stipulation : Fertig vs. Bucher, 3 Pa., 
808 ; and, in Whitaker vs. Richards, supra^ 
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that one who executes a bond as surety 
may proteot himself from liability thereon 
by an express stipulation that the delivery 
by himself shall be in escrow only until 
certain others have executed it. See, also, 
Warfel vi. Frantz, 76 Pa., 88 ; Finney vs. 
Finney, 1 Pear., 70. In Keener vs. 
Crago, 81 Pa., 166, Pennington applied 
to Grago and another to become his sure 
ties in a bond, which was prepared with 
five seals and blank for obligee's name ; 
they signed upon condition it should not 
be delivered until two others named should 
sign ; these two put their names on the 
back ; Pennington took it to the lender, 
inserted his name, told him the condition 
on which the two signed, and that the en- 
dorsers had refused, but were willing to 
endorse, and that it made no diflference. 
It was held that there could be no recovery 
against those who signed ; that the paper 
was not an escrow, but an unfinished in- 
strument, to be binding only on its full 
signature, and that the execution by the 
first two being conditional, the obligee had 
no right to a delivery. 

As in this case, therefore, there is evi- 
dence that the agreement of the parties 
was, that the bond would not be binding 
upon any unless it was signed by all, and 
as it was delivered unexecuted by five of 
the parties, who, it was intended, should 
sign it before the paper should go into 
effect, it is our opinion that the judgment 
should be opened and that the parties 
making this claim should be permitted to 
present this defense before a jury. 

It has, however, been suggested that the 
defendants cannot, by parol, contradict the 
terms of the written instrument which has 
been signed by them. While this rule of 
law is applicable to a certain class of cases, 
this is not one to which it relates. Where, 
at the execution of a writing, a stipulation 
has been entered into, a condition annexed 
or a promise made by word of mouth, upon 
the faith of which the writing has been 
executed, parol evidence is admissible, 
although it may vary and materially 
change the terms of the contract : Greena- 
wait vs. Kohne, 85 Pa., 869 ; Brown vs, 
Morange, 108 Pa., 69. Parol evidence is 
admissible to show a verbal contempor- 



aneous agreement which induced the exe- 
cution of a written obligation, though it 
may vary or change the terms of the 
written contract: GuUmans vs. Lindsay, 
114 Pa., 166. Where the execution of 
an instrument has been obtained by means 
of fraud, or where there is an attempt to 
make a fraudulent use of it in violation of 
an agreement made at the time of its 
execution and without which it would not 
have been executed, parol evidence is ad- 
missible to prove the agreement, though 
contradicting the terms of the instrument : 
Honesdale Glass Go. vs. Storms, 126 Pa., 
268 ; Glineh Valley Goal & Iron Go. vs. 
Willing, 180 Pa., 165. It has also been 
held that a party seeking to enforce a 
contract made by his agent is bound by 
the agent's declarations made at the time, 
although he exceeded his authority : 
Keougb vs. Leslie, 92 Pa., 424. 

We are, therefore, of opinion that this 
rule should be made absolute. 

Rule made absolute. 



Q. 8. OP LANGA8TER COUNTY. 
Oommonwealth vs. Hanrey Snyder. 

Second indictment for same offense. 

Where the grand jury has ignored an indict- 
ment there is no law to prevent another indiot- 
meut being returned to a subsequent court on 
another complaint for the same offense. The 
same indictment cannot, however, when once 
ignored, be sent again to the same or a subse- 
quent grand jury without leave of court. 

The court cannot presume from mere inspec- 
tion of the record that two indictments are for 
the same offense because the offenses charged 
are of a similar character and alleged to be 
committed on the same day. 

January Sessions, 1908. No. 28. 

Indictment for larcenj. 

Motion to quash indictment. 

W. U. Hensel and N. Franklin Hall^ 
for motion. 

F. S. Graff, District Attornei/y coutrSL. 

June 27, 1903. Opinion by Landis, J. 

On November 20, 1902, an indictment 
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numbered No. 62, November Sessions, 
1902, was presented before the Grand 
Jury, wherein the defendant was charged 
with having on October 8, 1902, committed 
the larceny of a bag of corn and rye chop 
of the value of two dollars, of the goods and 
chattels, etc., of Isaac B. Brubaker. The 
indictment was returned ignored and Isaac 
B. Brubaker was ordered to pay the costs. 
To the above number of January Sessions, 
1908, and on another complaint, a second 
indictment charged that the defendant on 
or about October 8, 1902, was guilty of 
the larceny of a lot of chop feed of the 
value of two dollars, the property of said 
Isaac B. Brubaker. The latter indictment 
was without leave of Court submitted to 
the Grand Jury on January 22, 1903, and 
returned a tme bill. It is now contended 
that the second complaint and indictment 
was for the same offense as that contained 
in the indictment which was ignored by 
the former Grand Jury, and that, no spe- 
cial leave having been granted for its pre- 
sentment, it should be quashed. 

In Rowand vs. The Commonwealth, 82 
Pa., 405, it was held that when a defend- 
ant has been once discharged on a return 
of "Ignoramus," anew bill sent up with- 
out a fresh hearing and without the leave 
of Court should be promptly quashed in 
the absence of affirmative proof that the 
course taken was required to meet some 
grave emergency or to provide for some 
urgent public need. And it is also stated 
in Wharton's Criminal Pleading and Prac- 
tice, Section 373, page 260, that "In 
England, if the grand jury at the assizes 
or sessions has ignored a bill, they cannot 
find another bill against the same person 
for the same offense at the same assizes or 
sessions; and if such other bill is sent be- 
fore them, it has been said that they should 
take no notice of it. But a hill may be 
sent up, if the emergency require, after an 
* ignoramus' at the discretion of the 
Court." But in Section 446, page 301, 
of the same work, it is also said by the 
text writer that " If a man be committed 
for a crime, and no bill be preferred 
against him, or if it be thrown out by the 
grand jury, so that he is discharged by 
proclamation, he is still liable to be indicted. 



though the sending op a second bill after 
an *' ignoramus,' is an extreme act of pre- 
rogative, subject to the revision of the 
Court." And in Commonwealth vs. Shep- 
pard, 20 Sup., 417, Rice, P. J., says: 
" In such cases, that is, where the indiot* 
ment is sent up by the district attorney 
without first obtaining the leave of the 
Court, the discretion of the court may be 
invoked, and is exercisable upon a motion 
to quash. If the court refuses to quash, 
this, ordinarily, is equivalent to giving its 
sanction. If the court sustains the motion 
to quash, this is tantamount to refusing its 
approval of the action of the district at- 
torney. In either case the action of the 
court is not reviewable on appeal, except 
for manifest and flagrant abuse of discre- 
tion." In Commonwealth V8. Miller, 2 
Ashmead, 61, it is also said, " The pleas 
in bar, in these cases, suppose, that be- 
cause the bills of indictment presented to 
the grand jury, against the defendants, for 
the original and principal offenses, have 
been returned ^ ignoramus,' that the prose- 
cutions are ended ; that the imprisonments 
were without any reasonable or probable 
cause : that the proceedings are tantamount 
to an acquittal ; and that, therefore, the im- 
prisonment was not warranted. This position 
receives a decisive answer in the consider- 
ation, that a return of * ignoramus * is bj 
no means an acquittal of an offense ; nor 
does it conclude anything whatever. An- 
other bill may be sent to another Grand 
Jury ; it may be found true, and the party 
convicted and have judgment for the origi- 
nal felony." 

There seems to me to be quite a distinc- 
tion between the sending of a bill based 
upon the same complaint the second time 
to the same Grand Jury after it has been 
ignored by them, and an original proseca- 
tion for the same offense returned to an- 
other Grand Jury at another session. In 
the first instance, the complaint is dead, 
unless the court sees fit to revive it by 
permitting the case to be again sent to the 
same or a subsequent Grand Jury. In the 
latter case the prosecutor makes a new 
complaint, and the case comes again into 
the court to be passed upon, the prosecutor 
being liable, however, to answer in an 
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action for malicious prosecution in case it 
is ascertained that he acted maliciously and 
without probable cause in making the sec- 
ond complaint. I can find no authority 
which decides that another complaint can- 
not be instituted before a justice and re- 
turned to another Sessions ; and by what 
means a court is to ascertain from a mere 
inspection of the record that the complaint 
thus made is for the same offense as that 
which was formerly presented, I am unable 
to see. Take, for instance, the present 
case. There is no evidence before us to 
show that the offenses are the same. And 
even if perchance they be, it roust be pre- 
sumed merely because two offenses of a 
similar character are charged in both in- 
dictments, and the same day of the month 
and year is set forth as the time at which 
each was committed. This would seem to 
me a sufficient reason for refusing the mo- 
tion to quash, but I prefer to put the case 
upon the broader grounds, that the court 
haa no right to quash an indictment brought 
under such circumstances upon a new com- 
plaint for any such reason. . At the same 
time I would adhere strictly to the rule, 
whenever a case arises, that a bill once 
ignored cannot be sent to the same Grand 
Jury or a subsequent one without leave. 
As I do not think that the defendant is 
entitled to be thus discharged, the motion 
18 dismissed. 

Motion to quash dismissed. 



Ifff»i Mi^f^^^^m- 



Oonstitntionality of Olassiflcation of Cities. 
Two recent decisions in Ohio have promi- 
nently brought up again the question which 
attracted so much attention last year in the 
Pennsylvania ** Ripper Cases," namely, 
whether by classifying cities a special law 
can be passed in the guise of a general law. 
The Ohio Constitution provides that " the 
General Assembly shall pass no special act 
giving corporate powers.'* Since the adop- 
tion of the constitution it seems that the 
legislature of Ohio has classified cities ac- 
cording to population into eleven classes. 



Rev. St. Oh § 1646 ff. In these classes it 
has isolated each of the eleven principal 
cities of the state. The Supreme Court, de- 
parting from its previous acquiescence in 
such legislation, decided that in view of the 
trivial differences in population between the 
cities it could not regard the present class- 
ification as based on any real or supposed 
difference in local requirements, and that 
therefore the laws under it are special and 
unconstitutional. State V9, Jones, 64 N. E. 
Rep. 424; State V9. Beacon, 64 N. E. 427. 
It must be admitted that classification of 
some sort is necessary. This was early 
recognized by the courts. State va. Brew- 
ster, 89 Oh. 653 ; Weeler v«. Philadelphia, 
77 Pa. 838. The great differences of hu- 
man situation and necessity demand it. A 
sity needs to be treated differently from a 
village. Moreover a city of twenty thou- 
sand persons needs, conceivably, different 
treatment from one of five hundred thou- 
sand. But the question is, how far is this 
differentiation to be allowed ? Can a city 
of one hundred thousand be honestly viewed 
as in a different class from one of one hun- 
dred and one thousand ? The solution 
would seem to depend upon whether all 
cites having such a difference of population 
would ip9o facto be in a different situation ; 
for logically, classification should be based 
upon a characteristic of the cities that will 
of its own nature indicate a substantial dif- 
I ference of need as regards the law to be 
I enacted. This principle has been recog- 
I nized ; State r«. Hammer, 42 N. J. Law 
435, 440. But even granting the propri- 
ety of the rule, a very difficult question 
arises in its application — whether the legis- 
lature or the courts shall determine what 
difference is sufficient. On this point, 
though most courts assume their power to 
review in some degree the decision of the 
legislature, the authorities are in conflict ; 
Commonwealth v$, Moir, 199 Pa. 584 ; 
contra. Van Ripper v«. Parsons, 40 N. J. 
Law 1. 

Undoubtedly the decisions in favor of the 
legislature are correct in holding that the 
motives of the legislature should in no event 
be looked into or questioned by the judici- 
ary. But if these constitutional provisions 
are to be enforced at all, it seems clear that 
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the courts must be allowed to look into the 
intent of the legislature. The; must be 
allowed to establish whether the law in 
question could reasonably have been passed 
for the class because it was in fact a separate 
class and could have been thought to need a 
separate treatment. It is true all presump- 
tions must be made in favor of the legisla- 
ture ; and the mere fact that there is but one 
city included should not necessarily condemn 
the law;Darrow v$ People, 8 Colo. 418. 
But if by its terms in no event could any 
other city even in the future come within 
the operation of the act, then clearly the in- 
tent for its special eflfect is revealed, and the 
law is unconstitutional; State vs, Mitchell, 
81 Oh. 592 ; Devine vs. Cook County , 84 III. 
591. It is the province of the court to de- 
termine the intent of the legislture as re- 
vealed in the statute and the facts within the 
ordinary notice of a court. It was thus that 
the Ohio court reached its decision. The 
decision is notable as a check to a practice 
which threatens to nullify such constitutional 
provisions in almost every state. See in ac- 
cord^ State vs. Hammer, 42 N. J. Law 435 ; 
Bray vs. Hudson, 50 N. J. Law 82. — Har- 
vard Law Review. 



SUPREME COURT OPINIONS. 



On Thursday, July 9, 1903, opinions in 
the following Lancaster county cases were 
filed in the Supreme Court: 

Stoner, appellant, vs. Eiisman. Re- 
versed with venire de novo. (MITCHELL, J.) 

Central Guarantee T. S. & D. Co. vs. 
White et al.^ appellants. AflSrmed. (Mit- 
chell, J.) 

Zook vs. Penna. R. R. Co. Affirmed. 
(Brown, J.) 



0. C. ADJUDICATIONS. 



On July 9th, 1908, adjudications were 
filed by Judge Smith in the following de- 
cedents' estates : 

David Shirk, W. Earl, $64,752.34. 

Christian Bomberger, Warwick, $72,- 
102.84. 

Augusta A. Rauch, city, $27,053.88. 



George A. John, city, $1,058.28. 

Francis Shroder, city, $36,624.97 (de- 
cree of distribution). 

Franklin Bender, Upper Leacock, 
$1,610.54 (opinion and amended adjudi- 
cation). 

F. J. Kramph, city, $7,050.00. 

Court adjourned until Sept. 14, 1908. 



OPINIONS IN LOCAL COURT. 



On Saturday, July 11, 1908, Judge 
Landib handed down the following opin- 
ions : 

Harry H. Moore vs. Lancaster City. 
Rule to strike off non-suit. Rule dis- 
charged. 

Anna E. Griel vs. Lancaster City. Rule 
for a new trial. Rule discharged. 

James E. W. Cook and Hubert James 
Cook, by his father and next friend, James 
E. W. Cook, vs. The Conestoga Traction 
Company. Rule to strike off rule on James 
E. W. Cook. Rule to strike off amended 
statement of Hubert James Cook. Rule 
to strike off amended statement of James 
E. W. Cook. Rules discharged. 

A. G. Hamaker, transferree, vs. Man- 
heim Light, Heat and Power Company. 
Rule to show cause why judgment should 
not be entered in favor of the defendani 
fion-obstarite veredicto. Rule made abso- 
lute. 

Mary Louisa Gable vs. George Crane, 
agent for heirs of the Gossler estate, who 
are Emily Crane, Sarah Gossler, Katharine 
G. Fon Dersmith and Philip G. Gossler. 
Rule to show cause why judgment of non- 
suit should not be taken off. Rule dis- 
charged. 

A. W. Woodward vs. Wm. O. Frailey 
and Everharc J. Bauer. Bill, answer and 
testimony. Bill dismissed. 

J. E. Ilertgen vs. G. Harry Reed. Rule 
for a new trial. Rule discharged. 

In re Road in East Hempfield Township. 
Exceptions to report of viewers. Excep- 
tions dismissed. 

Court adjourned until Saturday, August 
16, 1908. 
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j^amntan Shas^'iaw. 



C. p. OP LANCASTER COUNTY. 

John A. Brown, Ancillary Administrator of 

Walter G. Wilson, dec'd. vs. John F. 

Mentzer.tmstee in bankruptcy 

of Harvey B. Bitzer. 

Sale — Rescission of ^ for insolvency. 

To avoid a sale of goods there must be artifice 
intended and fitted to deceive practiced upon the 
vendor in procuring the property, and where the 
fendee represented that he was worth a stated 
sum above indebtedness, the vendor, in order to 
set aside the sale on account of the vendee's in- 
solvency, must prove that he was actually in- 
solvent and knew it at the time. This must not 
be left to inference from the amount of debts 
proven without showing his assets, or from his 
being adjudged a bankrupt about a year after- 
wards, or from the falsity of some representa- 
tions, in themselves of minor importance, not 
necessarily involving the question of solvency. 

February Term, 1900. No. 51. 

Replevin. 

Verdict for defendant bj direction of the 
court. 

Rule for new trial. 

H. M. Norths A. S. Johns, J. F. Evans 
and J. A, Brown, for plaintiff and rule. 

A. J. Eherly, Coyle ^ Keller and Wm. 
R. Brinton^ for defendant. 

April 18, 1903. Opinion by Landis, J. 

The law in cases of this character is so 
well settled, that it is hardly worth while 
to restate it. Yet, neverthefess, for con- 
venience, in case of review, it may, per- 
haps, be better to briefly make reference 
to some of the leading cases. To avoid a 
sale of goods, th^re must be artifice in- 
tended and fitted to deceive practiced upon 
the vendee in procuring the property. 
The intention of the buyer, at the time of 
the purchase, not to pay, together with his 
insolvency at the time, and bis knowledge 
of it, not communicated to the seller, will 
not avoid the sale : Smith vs. Smith, 



Murphy & Co., 21 Pa., 867. But addi- 
tional circumstances, however^ which rea- 
sonably involve a false representation, will 
be held sufficient to take the case out of 
the rule: Glaster Brothers vs. Eatz, 6 
Sup., 497; Bughman vs. Central Bank, 
169 Pa., 94. The right to rescind does 
not exist, unless the sale is brought about 
by fraud : Labe k Sons vs. Bremer Sons, 
11)7 Pa., 15. In Weasels vs. Weiss, 156 
Pa., 591, the Court said: " The sol7en3y 
of a manufacturer or a merchant who has 
debts and assets, unless the assets are of a 
fixed and stable character and very largely 
exceed the liabilities, is quite an uncertain 
factor and very much a matter of opinion. 
Unless, therefore, there are convincing 
facte in evidence to show, with clear cer- 
tainty, that a condition of insolvency was 
well known to a purchaser of goods at the 
time when he asserted solvency as a means 
of procuring a sale of goods to himself, his 
assertion does not have that aspect of fraud 
or artifice or misrepresentation which is 
required to abrogate an executed contract. 
If an intending purchaser has a right to 
regard himself as solvent, and firmly be- 
lieves that he is so, and, therefore, asserts 
his solvency to an intended seller, who 
sells him goods, his assertion of his sol- 
vency is certainly not fraudulent, even 
though insolvency actually arises before 
payment of the goods is made." See 
also, Greene vs. Fondersmith, 200 Pa., 
626. 

It is, therefore, necessary to examine 
the testimony, to ascertain whether any- 
thing can be found to sustain the allega- 
tion of fraud and to ascertain the insol- 
vency of Bitzer at the time he made his 
purchases, and for these purposes we have 
gone over it with considerable particular- 
ity, and may be pardoned, perhaps, if, at 
some length, we give the result of our con- 
clusions. 

It is alleged that the contracts by which 
the goods were obtained were made in 
May or June, 1889. It is intimated in 
the testimony that Harvey B. Bitzer sub- 
sequently was adjudicated a bankrupt, but 
there is no definite proof concerning this. 
As, however, one of the notes tendered by 
the plaintiff on trial bears date December 
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80, 1899, it is fair to assume that proceed- 
ings of that character were not commenced 
at least for eight months after the repre- 
sentations which are alleged to have 
avoided the contracts were made. 

It is admitted that Harvey B. Bitzer 
did not seek out the plaintiflf's intestate, 
in order to procure these goods. George 
W. Johnson, the salesman of Wilson, 
frankly states that he met Bitzer in the 
early part of 1899, as he was coming from 
Reading, and he then had a transaction 
with him to the extent of from six to eight 
hundred dollars. The goods included in 
this sale were shipped and paid for, and 
are, therefore, not in dispute. When, 
then, in the future, we, for the sake of 
clearness, speak of the first and second 
purchases, we have no reference to. this 
one, which is entirely eliminated from th(i 
controversy. At the solicitation of John- 
son, Bitzer, about May 1, 1899, went to 
Philadelphia, to the business place of 
Walter G. Wilson & Company. He was 
accompanied by Henry Strohl, his fore- 
man. They examined a number of sam- 
ples of tobacco, and bought sixty cases of 
Wisconsin and Zimmer Spanish. Bitzer 
did not want that much ; but Wilson re- 
fused to break the lot at the price, and 
Bitzer then agreed to take it all, only ten 
or twelve cases, however, to be shipped at 
that time, and the same to be payable with 
a note at four months after date of bill. 
Johnson says the balance was to be 
shipped ten boxes at a time, or whatever 
amount Bitzer wanted, and that they were 
not to ship the balance until Bitzer ordered 
it. In accordance with this arrangement, 
within five days thereafter, ten or twelve 
cases were shipped and received by Bitzer. 
A bill was rendered for the whole amount, 
and Bitzer sent his own individual note in 
payment for what was received. When 
this note became due, about September 1, 
no other shipments of these sixty cases had 
been ordered, and, at that time, the 
balance remained in the hands of Wilson. 
Wilson and Johnson then came to Ephrata, 
to see Bitzer, and said the bill for the 
tobacco was due and they wanted it paid 
or they would collect it. Bitzer replied 
that he had not received all of the tobacco, 



and did not think he was getting it, and 
did not care for it, as he bad as much 
tobacco as he wanted. After some discus^ 
sion, which lasted the greater portion of 
the day, Wilson agreed to ship all of the 
remaining cases at once and accept Bitzer's 
notes, at four months, and this was accord- 
ingly done. Bitzer received the tobaceo 
and sent his own notes in payment. After 
the first purchase, they were dealing right 
along together until the following Novem- 
ber, and Strohl says Johnson was there 
once and sometimes twice a week. 

Bitzer was, at this time, ** a manu- 
facturer of cigars and leaf tobacco." He 
had a cigar factory in Ephrata, which was 
carried on in the name of Henry Strohl, 
his foreman, and several other factories 
were run in the names of other parties. 
He furnished the tobacco and got the 
cigars. The tobacco which came from 
Wilson was first sent to the factory in 
Ephrata, and. the undisputed evidence is, 
that the ten or twelve cases first shipped 
and of the first purchase were used up 
there. The balance was also sent to the 
factory, but such of it as could not be 
used, as well as such other tobacco as was 
bought from other parties which was not 
needed, was sent to a warehouse owned 
by Martin L. Weidman, located in Ephrata 
borough. Whether such tobacco was sold 
to Weidman or merely remained in his 
warehouse for safe keeping does not clearly 
appear. Weidman stated that he got 
tobacco from Bitzer, but how he got it and 
what amount he received he does not state. 

The second lot of tobacco which was 
purchased by Bitzer from Wilson consisted 
of twenty-one cases of very fine Connecti- 
cut wrappers. This purchase was made 
in Ephrata, Johnson and Wilson coming 
there for that purpose. It was not proven 
when this lot was bought, except in a gen- 
eral way, in May or June, 1899. Nor 
is there any testimony as to when and 
how it was shipped. It was, however, re- 
ceived by Bitzer, and some of it went into 
the Weidman warehouse. 

On January 23, 1900, this writ of re- 
plevin was issued. Johnson, in company 
with Wilson and his counsel, went with 
the deputy sheriff to Ephrata to identify 
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the tobacco referred to in the writ. The 
sheriff has returned that he replevied the 
goods mentioned therein. They found 
certain tobacco in the Weidman warehouse* 
and identified it as some which had been 
sold by Wilson to Bitzer. The numbers 
on the cases had been planed or scratched 
off, Strohl says before the cases were 
placed in the warehouse. Johnson had, 
however, marked some of the cases of the 
second lot with a " J " before they were 
shipped from Philadelphia, and he identi- 
fied these cases by that mark, and states 
there were ten or fifteen of them. Upon 
other cases appeared the mark of Wilson's 
porter, and these cases were in that way 
identified. We would, therefore, say that 
if the identification was the only material 
defect alleged by the defendant, we would 
not be warranted in taking away the case 
from the jury ; for we feel that there would 
be suflBcient evidence, at least, presented 
for them to pass upon. These are the 
facts of the sale, delivery, and reposses- 
sion, and it is now necessary for us to re- 
turn and consider the circumstances under 
which the sale was made, the representa- 
tions which were then made, and Bitzer's 
financial condition at that time, in order to 
ascertain whether there is sufficient evi 
dence of fraud in the procuring of the 
goods to warrant a submission to the jury 
upon that point. 

The testimony deduces several different 
statements as to the defendant's financial 
condition at the time the goods were pur- 
chased. The salesman, Johnson, testifies 
that the exact words of Bitzer were : " He 
stated that he was worth about $21,000, 
and that he owed about $1,000, making 
$20,000 clear and clean above all indebt- 
edness." Bitzer's foreman, Strohl, says: 
"They were talking about the standing, 
how Bitzer stood, and he said he would be 
worth about $20,000." Bitzer's version 
of the conversation is : "I told him that I 
had a good deal of stock on hand, that I 
was owing some money, but I thought I 
could clear up about ten or twelve thousand 
dollars." It was admitted on all hands 
that at this time either Wilson or Johnson 
asked him whether he owned any real 
estate, and he replied that he did, and 



that it was worth two or three thousand 
dollars. As a matter of fact, this was not 
true, as he had deeded his house in 
Ephrata to Weidman in 1897. He ex- 
plains this by saying that, as he under- 
stood it, he owned it, as Weidman held it 
as collateral security, and during this time, 
he (Bitzer) collected the rents and paid 
the taxes. This feature of the case does 
not, however, seem to be of very great im- 
portance, upon a survey of all the facts 
produced, as we shall endeavor to show 
later on. Bitzer also admits that at the 
time of the purchase he owed $15,000 as 
direct indebteness, and about $15,000 as 
endorser on business paper. What his 
assets were was not inquired into by the 
plaintiff. Although he was called upon 
the witness stand by the plaintiff and ex- 
amined at great length, the record fails to 
show any question upon this subject. 

At the same time, and after a statement 
of his condition to Wilson had been made, 
Johnson says that Wilson remarked ^^ that 
that wouldn't cover the face of the bill,'* 
and Johnson asked whether *' he would 
give his father as endorser, and he said 
that his father never endorsed anv notes, 
but he thought possibly he could get him," 
and that he claimed his father was worth 
about $60,000; that Mr. Wilson then 
said : " Then, if you will give your father 
as an endorser, we will ship these goods to 
you." On the second deal, Johnson says 
Bitzer told him his father owned three 
farms, worth in the neighborhood of 
$60,000, and all he owed in the world was 
$5,000, which he had endorsed for him at 
the Ephrata National Bank, and he 
(Bitzer) could not go wrong, as he would 
inherit all of this. Bitzer denies that he 
spoke of his father at the first meeting, 
but says that afterwards he did; but it 
was not shown that the father ever en- 
dorsed any of the notes upon which the 
tobacco was originally furnished. John- 
son distinctly says that he could not say 
whether those original notes were or were 
not endorsed by the father, and Bitzer 
positively testifies they were not. While 
the father's name appears on some paper 
which was made months afterwards, if the 
tobacco was not obtained upon the credit 
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of his worth, but solely upon the indi- 
vidual liability of Harvey B. Bitzer him- 
self, what the father's financial responsi* 
bility was, and what he did, either before 
or after, with his property, could not affect 
the present case. The mere expectation 
of an inheritance that Harvey B, Bitzer 
might have had can surely not be such 
fraud as to affect a sale made merely upon 
the strength of it. Therefore, all the 
representations which were made about 
the father were immaterial and irrelevant 
to the present issue. 

The second lot of tobacco consisted, as 
we have said, of twenty-one cases of Con- 
necticut wrappers. These appeared to 
have been sold about May or June, 1899. 
No definite time was however fixed, and 
no date for their delivery. At the time 
of this sale Johnson testified that Bitzer 
said '^ that he stood the same as he did 
before." No evidence was produced that 
anything was stated by Bitzer as to his 
standing in September, when Wilson 
agreed to take his notes for the tobacco 
that had up to that time remained un- 
shipped. Bitzer was selling his cigars and 
taking notes in payment. When the notes 
which he gave to Wilson came due, Wilson 
consented to accept, and did accept the 
notes which came to Bitzer from his cus- 
tomers in the course of trade. Bitzer 
bought other tobacco from him besides 
these two lots, and these were paid for in 
the same way. Some of the notes which 
were thus given were notes of the F. C. 
Von der Heide Company, of Boston, a 
note of A. D. DeMills, a note of L. M. 
Jacobs, and several notes of L R. Brown. 
These notes were subsequently protested, 
and were tendered to the defendant at the 
time of the trial. When they were offered 
in evidence we refused to admit them, be- 
cause it was not even attempted to be 
shown that these particular notes were re- 
newals of those which were originally 
given for the tobacco purchased in May or 
June. They may have been for other tobac- 
cos which had been bought by Bitzer from 
Wilson during the course of their subse- 
quent dealings. We were, therefore, clearly 
of opinion that the evidence in the shape in 
which it was offered was inadmissible. 



The question then resolves itself into 
whether the court, under these circum- 
stances, was in error in directing a verdict. 
It was necessary, we think, to prove that 
Bitzer was insolvent, knew he was inaol- 
vent, and perpetrated a fraud to obtain the 
goods. But, as we have before said, there 
was not a syllable of testimony to show 
what his assets were in May or June, 1899, 
or at any other time, and how then could 
it be inferred that he was insolvent merely 
by proving his debts ? It is true that he 
did not have the house which he claimed, 
and that he had considerably more liabili- 
ties than it was testified be represented to 
Wilson that he had. But. these features 
of themselves are not sufficient to enable 
the plaintiff to reclaim these goods. If he 
was insolvent in 1900 — and it has not been 
shown, except indirectly, that he was — 
this of itself would not show insolvency in 
May or June, 1899, and more certainly is, 
in our judgment, required for the plaintiff 
to make out his case. Some representa- 
tions may have been false and the defend- 
ant nevertheless solvent, and we cannot 
conclude that the one arises from the other. 
Both must be shown by a creditor who is 
attempting to avoid a sale. It was upon 
this ground chiefly that we directed the 
verdict, and, if we are correct in so hold- 
ing, all other questions raised become 
wholly immaterial. 

One of the reasons filed by the plaintiff 
is, that we erred in disallowing the plain- 
tiff to propound to his witness, Henry 
Strohl, the following question : ** Did or 
did not Bitzer, in the spring of 1899, tell 
you if people inquired whether he was 
good you should refer to M. L. Weidman, 
and Mr. Weidman would say he (Bitzer) 
was good?" How this question could 
throw any light upon the present contro- 
versy is difficult to see. These goods were 
not purchased upon any representations 
made by Strohl, but, according to the 
plaintiffs case, upon what Bitzer himself 
said to Wilson, and so far as the offer goes, 
Strohl never so represented to any one. 
The question was not material to the issue, 
and therefore, we think, was properly dis- 
allowed. 

Another reason urged was, that the 
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ooart erred in not holding that Harvey B. 
Bitzer, when called, was called by the 
plaintiff for cross-examination. It is true 
that originally he was called for cross- 
examination, and the coart, after consider- 
ing the question, against the objections of 
the defendant, decided that he could be so 
examined. He was then upon the stand 
as a witness for the plaintiff. He was, 
however, withdrawn. A large amount of 
testimony of other witnesses was received, 
and he was then again called, and no men- 
tion was made to the court as to the man- 
ner in which he was to be examined. All 
through his examination it clearly appears, 
by objections made to leading questions, 
etc., asked him by the plaintiff, that he 
was being examined regularly as a witness 
in chief. When he was thus called we 
observed that nothing was said about his 
being on the stand for cross examination, 
and as the examination progressed we were 
sadsiied that the plaintiff had intentionally 
examined him in the regular way. It was 
only long afterwards, when the trial was 
about concluding, that an attempt was 
made to contradict him. It seems to us 
that it would have been improper at that 
time to have permitted the plaintiff to shift 
his ground. In addition, however, we 
think it was immaterial The case has 
been fully presented in all its aspects. In 
addition, there is nothing on the record in 
reference to this objection. While some 
informal talk took place between counsel 
and the Court, no offer of any kind was 
regularly presented. We do not think, 
therefore, that this reason requires any 
further consideration. 

Upon all the facts presented, having 
concluded that the plaintiff has not made 
out a case, we are of the opinion that the 
rale should be discharged. 

Rule discharged. 



§tt»riei[ S^ssian§, 



Q. S. OF LA.NCASTER COUNTY. 
Commonwealth vs. Wesley Miller. 

Tax collector — Embezzlement — Acts of 
April 11, 1799y Sees. 18 and 19,3 Sm. 
Law, S9S, and June S, 1885, F. L., 71. 

A defaulting county tax coUeotor may be 
prosecuted for embezzlement under the Act of 
June 8, 1885, notwitbHtauding the pendency of 
proceedings under the Act of April 11, 1799, 
Section 18. 

The court will, on motion, permit the amend- 
ment of mere formal defects in an indictment. 

April Sessions, 1903. No. 38. 

Indictment for embezzlement. 

Motion to quash indictment. 

Wm. R. Brinton, for motion. 

F. S. Groff, District Attorney, and N. 
Franklin Hall^ contra. 

June 27, 1903. Opinion by Landis, J. 

The indictment in this case charges that 
the defendant *' Being the duly elected 
tax collector of West Hempfield township, 
and as such, charged with the collection 
and safe keeping of the county tax, col- 
lected in said township of West Hempfield 
under the laws of this commonwealth . . 
did convert or appropriate to his own use, 
$3124.14 of the moneys so collected by 
him from such tax or taxes, and has failed 
to pay over the said amount at the time 
and place required by him and to the per- 
son legally authorized to demand and re- 
ceive the same." It is admitted that the 
county treasurer, under section 18 of the 
Act of April 11, 1799, 3 Smith Laws, 392, 
issued his warrant under his hand and seal 
directed to the sheriff of this county, de- 
manding him to take the body and seize 
and secure all the estate, real and per- 
sonal, of the said delinquent tax collector; 
and in and by virtue of the said warrant, 
the said sheriff did arrest and take into 
his custody the said defendant, whereupon 
the said defendant gave bail in the sum of 
two thousand dollars with sureties, condi- 
tioned for his appearance on the day 

of May, 1908. It is also admitted that the 
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personal property of the defendant was 
sold to the amount of fifty-one dollars, and 
turned over to the county treasurer. It 
is, therefore, contended that no indictment 
lies against the defendant during the pen- 
dency of proceedings under the Act of 
1799, and that, therefore, the motion to 
quash should be sustained. 

In Hellings vs. The Commonwealth, 5 
Rawle, 64, it was .held that the Act of 
1799, having pointed out a specific remedy 
an indictment did not lie against a tax col- 
lector for embezzlement of moneys re- 
ceived by him for taxes. The Court in 
that case said, ** The civil remedy must in 
a vast majority of instances be inadequate 
to the mischief; but the question here is 
whether it is not to be resorted to exclu- 
sively by reason of our statutory provision 
to restrain the courts to specific remedies 
provided by the legislature. (Act of 
March 21, 1806, Section 13, 4 Smith 
Laws, 832). By the 18th and 10th sec- 
tions of the Act of 1799, the personal es- 
tates of delinquent collectors are liable to 
seizure and execution upon summary pro- 
cess from treasurers and commissioners, 
and the specific remedy thus provided has 
consequently supplanted the remedy at the 
common law. See also Commonwealth vs, 
Naylor, 34 Pa., 86. 

If, then, this indictment was for a com- 
mon law ofTense, we would be obliged to 
adhere to the authorities thus cited, and 
to declare that no conviction could be main- 
tained. But, by the Act of June 3, 1885, 
P. L., 71, Section 1, it is provided that 
"If any person charged with the collec- 
tion, safe keeping, or transfer of any state, 
county, township, school, city, borough or 
municipal taxes, under any law or laws of 
this commonwealth, shall convert or appro- 
priate the moneys so collected, or any part 
thereof, to his own use in any way what- 
ever, or shall use by way of investment in 
any kind of property or merchandise any 
portion of the money so collected by him 
from such tax or taxes, and shall prove a 
defaulter or fail to pay over the same or 
any part thereof at the time or times, place 
or places, required by law, and to the per- 
son or persons legally authorized to de- 
mand and receive the same, every such act 



shall be deemed and adjudged to be an 
embezzlement of so much of said money as 
shall be thus taken, converted, appropriated, 
embezzled, invested, used, or unaccounted 
for, which is hereby declared a misde- 
meanor ; and every such tax collector, and 
every person or persons whomsoever aid- 
ing or abetting, or being in any way ac- 
cessory to such act, and, being thereof 
convicted, shall be sentenced to an im- 
prisonroent not exceeding five years, or to 
pay a fine not exceeding five thousand 
dollars, or both, at the discretion of the 
Court." This act was evidently passed 
for the purpose of providing means to pun- 
ish the public offense, and under it, in 
Commonwealth vs. McCullough, 19 Sup., 
412, the county tax collector of the city of 
Altoona was convicted and sentenced and 
the conviction was sustained. The mere 
fact that the treasurer of the county and 
the commissioners can proceed against the 
tax collector, under the Act of 1799, does 
not, in our judgment, prevent the enforce- 
ment of the Act of 1885. What they 
may do in the premises can have no effect 
upon the public prosecution. 

We have not considered the other ques- 
tions contained in the reasons filed because 
they are not fatal, and, in addition, are 
the subject of amendment, and upon motion 
we would permit the district attorney to 
correct any mere formal defect in the in- 
dictment. Commonwealth vs. Morning- 
star, 144 Pa., 103. The motion to quash 
is, therefore, overruled. 

Motion overruled. 



fw' 4Ktsri?//;trt^. 



The Press in a Frenzy. 
Very amusing, from one point of view, 
is the present newspaper tempest over the 
new Pennsylvania libel law. In truth, that 
is a comparatively harmless measure, at the 
worst, though it does not seem to be skil- 
fully drawn. Its main provisions, in addi- 
tion to the requirement of the publication 
of the names of the owners or proprietors 
and the managing editor in every issue, 
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may be summed up in three points : First, 
the right to compensatory damages for in- 
juries to business and reputation from neg- 
ligent publications ; second, the right to 
recover damages for physical and mental 
suffering in such cases ; and third, the right 
to punitive damages, in the discretion of 
the jury, if " the matter complained of is 
libelous, and . . . such libelous matter has 
been given special prominence by the use 
of pictures, cartoons, headlines, display 
type, or any other matter calculated to 
specially attract attention." 

Wild misrepresentations and violent de- 
nunciations have bristled from the pages of 
the newspapers throughout the country. 
One DQisrepresentation is that under this 
law the truth is no longer a defense. Those 
who have stated this, if they did it honestly, 
must bave read the law through a heated 
imagination, as it does not seem possible 
to find a line or a word in the statute to 
justify such a statement. 

How little the new statute really amounts 
to, except as a restatement of what the law 
was already, may be seen from analyzing 
its provisions in the light of the decisions 
on the subject. While the statement of 
the statute that the newspapers are liable 
for negligence in the ascertainment of facts 
and in making publications affecting the 
character, reputation or business of citizens 
is a somewhat novel way of putting the 
matter, it does not seem to create any new 
or additional liability. Injurious publica- 
tions of that kind have long been held 
actionable without any proof that they 
were made with the express purpose of 
doing injury, if they were made falsely 
and without justification. The fact that 
the person publishing them believed them 
to be true has not been deemed sufficient 
for his defense. That a newspaper pro- 
prietor may be responsible for libel pub- 
lished without his knowledge or consent is 
clearly established by the decisions found 
in a note in 26 L. R. A., 779, and some of 
the cases expressly say that he is liable for 
the " mistakes " of his employees which 
result in a libel on a third person. That a 
newspaper proprietor may be liable for 
publishing a libel negligently is substanti- 
ally decided in Morning Journal Asso. vs. 



Rutherford, 16 L. R. A., 803 ; 2 C. C. A., 
354 ; 1 U. S. App., 29G ; 51 Fed., 513 ; 
and Press Pub. Co. vs, McDonald, 26 L. 
R. A., 531 ; 11 C. C. A., 155 ; 26 U. S. 
App., 167 ; 63 Fed., 239. In both these 
cases it was held that a newspaper publica- 
tion of an article without inquiring into its 
truth was not only sufficient to create a 
liability for libel, but if done wantonly " or 
under circumstances of gross negligence," 
it would even justify a verdict for punitive 
damages. Such decisions as these cover 
substantially the whole ground of the new 
Pennsylvania statute, and even go beyond 
it. The former liability for gross negli- 
gence seems to be now limited by the stat- 
ute to cases in which there is a special dis- 
play of the libel. The provisions therein 
for recovery of damages for physical and 
mental suffering puts into plain and simple 
form what has practically been the rule 
covering this subject in the past — at least 
in cases of injuries to reputation. For 
such injuries, when the publication is libel- 
ous per Be and special damages need not 
be shown, the recovery is, in substance, 
whatever it may be called, a compensation 
for mental anguish. When an honorable 
citizen is charged with dishonorable t5on- 
duct, or an innocent and refined woman 
charged with scandalous immorality, though 
the victim suffers no pecuniary loss, and 
may even suffer no loss of ^steem from 
friends and acquaintances, a verdict for 
heavy damages has always been allowable. 
The one real and substantial injury to be 
compensated in such cases has been the 
humiliation and suffering of the victim of 
the libel. 

The provision as to the use of cartoons 
is declared by a leading editorial in the 
Philadelphia Press, and generally quoted 
by other journals to be the " inspiration " 
of the statute. If this were true, it would 
show a surprising lack of intelligence on 
the part of the Pennsylvania lawmakers, 
for it is difficult to see how the provision 
adds anything at all to the pre-existing 
law. That pictures may be libelous is ele- 
mentary law, declared by a long line of 
cases, such as Randall vs. Evening News 
Asso., 79 Mich., 266 ; 7 L. R. A., 309 ; 
44 N. W., 783. The present law refers 
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to cartoons only as one of numerous means, 
such as headlines, display type, or any 
other matter calculated " to specially at- 
tract attention " to libelous matter. If a 
cartoon was libelous before the statute, it 
is still libelous. If it would not have been 
libelous until the statute was enacted, it 
will not be libelous now. All that the 
statute says about the effect of the use of 
the cartoon is to authorize punitive dam- 
ages in case libelous matter is given special 
prominence by the use of cartoons or by 
anything else ; but, as shown above, any 
wanton publication of a libel, or even its 
publication " under circumstances of gross 
negligence," would justify punitive dam 
ages without the aid of this statute, tjpec- 
ial display, by cartoons or otherwise, goes 
beyond gross negligence, and would be 
sufficient, as well before the statute as 
since, to authorize punitive damages. In 
short, about the only practical change in 
the law made by this statute is to require 
the newspapers to publish the names of the 
proprietors and managing editor. This, 
whether of very much value or not, cer- 
tainly tends toward improvement in the 
tone of journalism. 

The newspaper comments on this law 
have ranged from rank misrepresentation 
and frenzied wrath to cheap fustian and 
melodramatic heroics. The press has be- 
fogged the public understanding with re- 
spect to what the statute is. As stated by 
one leading newspaper, *' a nonpartisan 
newspaper association has been formed to 
fight the press stranglers and to kill politi- 
cally every public man who can in any wise 
be held politically responsible for the ex- 
istence of the ridiculous law." It adds : 
'* Self preservation is the first law of na- 
ture," and that this " press gag law . . . 
practically abolishes the business of news- 
paper publication within the jurisdiction of 
the state of Pennsylvania." Unless the 
editor who wrote that has been himself de 
ceived, it shows the desperate character of 
newspaper proprietors when their own in- 
terests are involved, and that they are de- 
termined to stand together, without regard 
to political aflSliations, to defeat any law 
which holds them responsible for libel ; 
but, as a matter of fact, they have found a 



mare's nest. They are no worse under the 
present law than under the former, except 
that they are required to let the public 
know who owns and who edits the paper, 
and this they ought not to be ashamed to 
state. When the real nature and effect of 
tiiis statute is considered, how ridiculously 
and infinitely absurd are the pompous 
utterances* of the PJiiladelphia Press with 
respect to this as part of" the great strug- 
gle which has been going on for three cen- 
turies between the advance and the repres- 
sion of free speech and free printing," and 
the bombast with which it declares : " The 
newspapers will meet the occasion as it 
ought to be met. The Press speaks for 
itself and will do its duty." — Case and 
Conmient. 



Limitations to Legal Eloquence. 

Judge Weaver of the Iowa Supreme 
Court comments as follows in State vs. 
Burns, 94 N. W. Rep., 239, on the limits 
to which counsel may go in summing up : 

*' No lawyer has the right to misrepre- 
sent or misstate the testimony. On the 
other hand, he is not required to forego 
all the embellishments of oratory, or to 
leave uncultivated the fertile field of fancy. 
It is his time-honored privilege to 

* Drown the staj^e ia tears, 
Make mad tlie guilty and appall the free, 
Confound the ignorant, and amaze, indeed, 
The very faculties of eyes and ears.* 

" Stored away in the j)roperty room of 
the profession are moving pictures in in- 
finite variety, from which every lawyer is 
expected to freely draw on all proper 
occasions. They give zest and point to 
the declamation, relieve tediousness of the 
juror's duties, and please the audience, 
but are not effective in securing unjust 
verdicts. The * sorrowing, gray-haired 
parents,' upon the one hand, and the 
broken-hearted ' victim of man's duplicity' 
upon the other, have adorned the climax 
and peroration of legal oratory from a time 
' whence the memory of man runneth not 
to the contrary,' and for us at this late day 
to brand their use as misconduct would 
expose us to just censure for interference 
with ancient landmarks." 



Digitized by 



Google 



LANCASTER LAW RETIEW. 



289 



Lancaster Law Review. 



Vol. XX.] MOlfDAY, JULY 27,1903. rNo.87. 



Mnfireme ^ourt 



Lizzie A. Stoner, Appellant, vs. Jolm 
Erisman. 

Slander — Amendment — Limitations, 

Ad amendment introducinjif a new cause of 
action will not be permitted after tlie statute of 
limitations has run in favor of the defendant. 
Bat if the amendment is merely a re- statement 
of substantially the same cause of action, 
though in a different form, the variance in form 
will not prevent the amendment. 

Where the plaintiff in an action for slander 
declared on the words ** damned bitch," with 
the inuendo that she being a married woman 
was thereby charged with having been guilty 
of adultery, an amendment, offered more than 
a year after the alleged slander, inserting the 
words ** whore and " before the othei*s quoted 
should be allowed, as they import a charge 
generically the same. 

Whether the language is capable of bearing 
the meaning assigned by the innuendo is for the 
Court; whether the meaning is truly assigned 
to the language is for the jury. Words are to 
be taken as ordinarily understood by the by- 
standers. 

The epithet "bitch** is a term of oppro- 
brium capable of a definite reference to chastity, 
both in the intention of the speaker and the 
understanding of the hearers. 

In snoh case the question should be left to the 
Jniy, with instructions that if they found that 
the words were used with intent by the de- 
fendant, or in such manner as to be understood 
by (he hearers, in the sense charged, they might 
find for the plaintiff without proof of special 
damages, and might also consider the words of 
the amendment, but otherwise they must disre- 
gard the word " whore'* (if proved) and find 
For the defendant, unless special damages be 
shown. 

Appeal by the plaintiff from the judg- 
ment of the Court of Common Pleas of 
Lancaster County refusing to permit the 
amendment of plaintiff's statement. 

A rale granted to show cause why the 
amendment asked for should not be al- 
lowed was discharged by the Court below. 
(For opinion see 20 Law Review, 181.) 

Subsequently on the case being called 
for trial the same offer was made which 
the Court refused and no testimony being 



offered gave the jury binding instructions 
for the defendant. 

Judgment was entered and the defend- 
ant appealed, assigning for error the action 
of the Court below ; (1) in discharging 
said rule, and (2) refusing to permit the 
amendment at the trial. 

(7. E. Montgomery^ for appellant. 

The inuendo alleged that the plaintiff 
had been accused of adultery. The added 
words were identical in meaning and the 
amendment should have been allowed, as it 
did not change the ground of action. 

Proper vs. Luce, 3 P. & W., 65. 

Moles vs. Crozier, 48 Pa., 216. 

Knapp vs. Hartung, 73 Pa., 290. 

Coyle ^ Keller^ for appellee. 

The question is not whether ordinarily 
a statement can be amended provided a 
different and distinct cause of action is not 
introduced, but whether after the bar of 
the statute of limitations has run a totally 
defective statement in slander can be 
amended by the insertion of actionable 
words. 

The words originally declared on were 
not actionable, particularly as no special 
damages were alleged. 

The inuendo could not change the situ- 
ation. An inuendo is merely an explana- 
tion of what has already been expressed. 

Chitty on Pleading, 407. 

Moles vs. Crozier was the only case 
cited by appellant, involving the statute of 
limitations and was a lower court decision. 

It has been repeatedly held by the 
higher courts that an amendment will not 
be allowed which changes the ground of 
action and takes from the defendant the 
right of the statute of limitations or de- 
prives him of any right. 

Shock vs. McChesney, 4 Yates, 507. 

Smith vs. Smith, 45 Pa., 403. 

Trego vs. Lewis, 58 Pa., 463. 

Kane vs. Lawrence, 73 Pa., 410. 

Leeds vs. Lockwood, 84 Pa., 70. 

Grier vs. Assurance Co., 183 Pa., 334. 

Riley vs. Insurance Co., 12 Pa. Super- 
ior, 561. 

Sener vs. McCormick, 15 Pa. Superior, 
538. 
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Comrey vs. East Union Twp., 202 Pa., 
442. 

Garman vs. Glass, 197 Pa., 101. 

The amendment would probably have 
been allowable if made within the year, 
but certainly not after the expiration of 
the year. 

The question as to the meaning of the 
statute of limitations is for the jury only 
where facts are in dispute affecting it. 

Seiple V8. Railroad Co., 129 Pa., 425. 

Kane vs. Lawrence, 73 Pa., 410. 

July 9, 1903. Opinion by Mitchell, 
J . 

It is conceded that an amendment intro- 
ducing a new cause of action will not be 
permitted after the statute of limitations 
has run in favor of the defendant. But if 
the amendment is merely a restatement of 
substantially the same cause of action, 
though in a different form, the variance in 
form will not prevent the amendment. 

The plaintiff declared for slander by the 
words *' damned bitch," laid with an in- 
nuendo that she being a married woman 
was thereby charged with having been 
guilty of adultery. The amendment offered 
was to add the words ** whore and " before 
the others, and the question is whether 
this would introduce a new charge (it be- 
ing admitted that the statute had run since 
the speaking of the words) or merely pre- 
sented the same substantial charge in a 
different form. The original statement, as 
already said, laid the words with an in- 
nuendo '^ thereby meaning the said plain- 
tiff to charge with the crime of adultery." 
The learned judge below was of opinion 
that even with the inuendo the words 
were not actionable per se. "If this 
amendment is allowed, the defendant will 
be answerable for a slander per w, pro- 
vided the jury believe^ that he is guilty of 
having spoken the words therein alleged. 
But, on the other hand, if the plaintiff is 
confined to what she originally stated was 
her cause of action, no recovery can be 
had, because to call a woman a " damned 
bitch " is not actionable, and particularly 
is this so, as no special damages are 
alleged." In this he fell into error by 
taking too narrow a view of the popular 
meaning and use of the term bitch. 



" Whether the language is capable of bear- 
ing the meaning assigned by the inuendo 
is for the Court; whether the meaning is 
truly assigned to the language is for the 
jury." Townshend on Slander, Sec. 342 
(ed. 1890). That the word is sometimes, 
perhaps frequently, used as a general term 
or opprobrium without any definite refer- 
ence to chastity may be true, but that it is 
capable of such reference both in the in- 
tention of the speaker and the understand- 
ing of the hearers, the lexicographers 
leave no doubt. The new Oxford Dic- 
tionary, the highest single authority in the 
language, defines bitch, inter alia, " ap- 
plied opprobriously to a woman; strictly a 
lewd or sensual woman;" Webster, " an 
approbrious name for a woman, especially 
a lewd woman;" Chambers (1898), ** a 
term of reproach for a lewd woman;" 
March's Thesaurus, " a wench or lewd 
woman." Other dictionaries while defin- 
ing it as a word of opprobrium, omit this 
special feature of it. "The sense of jast- 
ice ought to ascribe to them. The cases 
show that the words are to be taken as 
they are ordinarily understood by the by- 
standers." Bricker vs. Potts, 12 Pa., 200. 
Where words may have a double or doubt- 
ful meaning, the plaintiff may by inuendo 
charge which meaning he attributes to 
them, and it will be for the jury to find 
whether they were spoken with that mean- 
ing or not. Townshend, Sect. 336. 

The words in the present case are laid 
with a colloquium which tends to sustain the 
inuendo. As the words so understood 
import a charge, as said by C. J. Gibson 
in Proper vs. Luce, 8 Pen. & Watts, 65, 
"generically the same" as that in the 
amendment, it follows that the Court could 
not refuse to allow the amendment as 
necessarily introducing a new cause of 
action, but that it should be allowed, and 
the question left to the jury with instruc- 
tions that if they find that the words were 
used with intent by the defendant, or in 
such manner as to be understood by the 
hearers, in the sense charged, they may 
find for the plaintiff without proof of special 
damages, and may also consider the words 
in the amendment, but otherwise they must 
disregard the word " whore " (if proved) 
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and find for the defendent unless special 
damages be shown. 

Judgment reversed and venire de novo 
awarded. 



j^ammon ffie^s^^aw. 



C. p. OF LANCASTER COUNTY. 

Elisabeth Hager Herr, Ex'trix of M. L. Herr, 
Dec'd, and Jolm H. Baomffardner, Trans- 
ferees, vs. Lucy D. Reinoem. 

Insurance policy for wife and children 
— Assignment of hy wife to husband^ s 
endorsers — Estoppel. 

A manned woman can assi^ her interest in 
an insarance policy on the life of her husband 
in which she is the beneficiary as collateral 
security for his debts. 

An assignment of an insurance policy by the 
insured and his wife, the policy being for her 
sole use if living and if not living for her chil- 
dren, is not invalid by reason of the children's 
interest not having been assigned where the 
wife survived her husband. 

In such case the children not claiming the in- 
surance money, the widow is estopped from 
setting up their interest to avoid her assignment. 

An assignment to A and B as collateral secur- 
ity for their liability as sureties on a certain note, 
**and any renewals and, secondly, for any other 
endorsements," covers also a note signed jointly 
by B and the assignor subsequently to the as- 
signment and a note endorsed by A alone. 

May Term, 1901, No. 94. 

Rule for new trial. 

T. B. Holahan and B. F. Davis, for 
defendant and rule. 

W. U. Hensel and Charles F. Eager, 
contra. 

June 27, 1908. Opinion by Landis, J. 

On May 10, 1901, suit was commenced 
in the name of Lucy D. Reinoehl, to the 
use of Dr. M. L. Herr and John H. Baum- 
gardner, transferees, against the Wash- 
ington Life Insurance Company of New 
York, to recover the amount of two poli- 
cies of insurance, of $1,000 each, upon the 
life of Adam G. Reinoehl, the husband of 
the said Lucy D. Reinoehl. Thereupon, 
the defendant presented its petition, 
whereby, admitting that it had issued the 
said two policies, it averred that, on May 



11, 1901, Lucy D. Reinoehl, the benefici- 
ary named in the said policies, had also 
brought an action of assumpsit, to Jane 
Term, 1901, No. 1, to recover the identi- 
cal moneys, and, as the said company had 
no interest therein and was liable to be put 
to the expense of defending two actions 
and to be subjected to the risk of being 
compelled to pay the money twice, it 
prayed the Court to order the said Dr. M. 
L. Herr and John H. Baumgardner, trans- 
ferees, and the said Lucy D. Reinoehl, to 
interplead. Thereupon, the Court, having 
granted a rule to show cause, subsequently, 
to wit, on July 6, 1901, ordered the said 
Lucy D. Reinoehl to be made a party to the 
present suit, that the said parties should 
interplead. Dr. M. L.* Herr and John H. 
Baumgardner, transferees, being plaintiffs, 
and Lucy D. Reinoehl, defendant, and that 
the said Washington Life Insurance Com- 
pany should be granted leave to pay the 
money claimed into Court, with interest to 
the date of its payment, and costs. This 
was accordingly dope. 

The main facts out of which this contro- 
very arises are as follows: On June 12, 
1879, the said life insurance company, in 
consideration of $15.70 duly paid to it by 
Lucy D. Reinoehl, wife of Adam G. 
Reinoehl, issued a policy numbered No. 
36,618, on the life of Adam C. Reinoehl, 
for the sum of $1,000, and the said com- 
pany thereby promised and agreed **to 
pay the amount of the said insurance * * * 
to the said assured [Lucy D. Reinoehl] for 
her sole use, if living, and, if not living, to 
the children of Lucy and Adam C. lUin- 
oehl, or their guardian, if under age, for 
their use, or, if there be no such surviving 
children, then to the executors or adminis- 
trators of the said Adam C. Reinoehl." 
On June 12, 1881, a similar policy was 
issued, numbered No. 40,227, upon the 
life of the said Adam C. Reinoehl, for a 
like amount. The words of the covenant 
contained therein as to the beneficiaries 
are exactly the same as those contained in 
the first recited policy. 

On October 20, 1900, A. C. Reinoehl 
and Lucy D. Reinoehl, his wife, executed 
assignments of their interests in said poli- 
cies to the plaintiffs. The said assignments 
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are attached to each of the paid policies, 
and read as follows: "For one dollar to 
Doe in hand paid, and for other valuable 
considerations, the receipt of which is 
hereby acknowledged, I hereby assign, 
transfer and set over all my right, title and 
interest in policy No. 36, 618, on the life 
of Adam C. Reinoohl, issued by the Wash- 
ington Life Insurance Company of New 
York (the Washington Life Insurance 
Company assumes no responsibility as to 
the validity of this assignment) to Dr. M. 
L. Herr and John H. Baumgardner, of 
Lancaster City, Pa., and for the consider- 
ation above expressed, I do also for myself, 
my executors and administrators, guarantee 
the validity and sufSci^ncy of the foregoing 
assignment to the above named assignee, 
h — executors, administrators or assigns, 
and their title to the said policy will for- 
ever warrant and defend. Dated in Lan- 
caster, Pa., this 20th day of October, 1900. 
(Signed) A. C. Reinoehl, Lucy D. Rein- 
oehl, wife. In presence of Mary Acheson 
Macfarren." To each of the assignments 
was pasted or pinned a paper, which read 
as follows: '* Collateral security to M. L. 
Herr and John H. Baumgardner as sure- 
ties on note of $1,000, 1st National Bank, 
Oct. 8, 1900, 90 days, and any renewals, 
and secondly, for any other endorsements. 
(Signed) A. C. Reinoehl.'' 

The said Adam C. Reinoehl died the 
latter part of the year 1900. Prior to 
his death, to wit, on October 3, 1900, he 
gave his note to the order of M. L. Herr 
and John H. Baumgardner, payable at the 
First National Bank of Lancaster, for the 
sum of $1,000. This note was endorsed 
by M. L. Herr and John H. Baumgardner, 
and being subsequently protested for non- 
payment, was paid by the plaintiffs on 
May 10, 1901, by their giving their joint 
note to the bank. On October 24, 1900, 
the decedent gave his note to the order of 
M. L. Herr, payable at the Fulton 
National Bank of Lancaster, for $1,176. 
M. L. Herr endorsed it, but Major 
Reinoehl got the benefit of it, and Dr. 
Herr paid it after Reinoehl's death. On 
May 2, 1900, Major Reinoehl and J. H. 
Baumgardner had given their joint note 
for $1,000 to the People's Building, Loan 



and Deposit Company, payable six months 
after date. Reinoehl got the money for 
the note, and Mr. Baumgardner paid it on 
December 31, 1900, to the Building As- 
sociation. 

Upon the trial the Court directed a ver- 
dict for the plaintiffs, and the points now 
raised by the learned counsel for the de- 
fendant are : First, whether the transfers 
of the policies of insurance made by Major 
Reinoehl and his wife to secure his debts 
are null and void by reason of their chil- 
dren having an interest therein ; secondly, 
whether the transfers are valid as against 
the defendant, she being a married woman ; 
and thirdly, whether, if the transfers are 
good, for what notes, if not all, they can 
be held as security. 

To support the first proposition thus 
suggested, the defendant cites the cases of 
Entwistle vs. Travelers' Insurance Co., 
202 Pa., 141, and Brown's Appeal, 125 
Pa., 803. Upon a careful examination of 
these cases to ascertain their relevancy to 
the one now under discussion, we find that 
in the first mentioned case the policy in 
controversy provided that the insurance 
company " does hereby insure the life of 
Samuel D. Hunter * * * in the sum of 
$3,000 for the term of his natural life 
... the said sum insured to be paid 
... to Mrs. Harriet E. Hunter wife, or 
in the event of her prior death, to the chil- 
dren of said insured," etc. It also pro- 
vided for a cash value at the option of the 
holder at any time after the expiration of 
fifteen years, provided the policy should 
be paid up by ten annual premiums. After 
the ten annual premiums had been paid, 
the husband and wife joined in an assign- 
ment of the policy, and the assignee then 
demanded the cash balance from the com- 
pany on the ground that he was the holder 
of the policy. It was held by the Court 
that the children of the insured were bene- 
ficiaries, and that the husband and wife 
together could not destroy their right, and 
for this reason there could be no recovery 
against the insurance company. Mani- 
festly this was right, but the mere recita- 
tion of these facts would appear to be 
sufficient to show the inapplicability of 
that case to this issue. Here the insured 
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is dead, leaving his wife to sunrive him; 
there all parties were yet in being. Ilere, 
too, the rights of all parties under the pol- 
icies are fixed by his death. Had there 
been no assignments, can it be doabted 
that, by the terms of the policies, Mrs. 
Reinoehl alone could have demanded and 
enforced payment of them? The con- 
tingency which gave the children a claim 
to participate in the proceeds never oc- 
curred. Their interest depended upon the 
terms of the contracts, which made the in- 
surance payable to them if she was not 
living at the death of the insured, but as 
she was then living, her assignments car- 
ried all her rights to the plaintiffs to the 
extent stipulated for in the transfers. Mr. 
Justice Potter in delivering the opinion of 
the Court, recognizing the principle which 
we think here controls, says: ^^ Both inter- 
ests were contingent. If the wife die be- 
fore the insured, she will take nothing 
under the policy. If the insured should 
die before the wife, then the children take 
nothing under the policy," We do not 
recite the facts of Brown's Appeal, ^upra^ 
because they are of an exactly similar 
character, and as to this case have no more 
force and effect. Another reason why 
this proposition should prove abortive is 
that the children are not making any claim 
to this fund, and the defendant is estopped 
by her assignments, and cannot use this 
objection for her benefit. It seems to us 
that there can surely be no merit in the 
first point raised. 

The second and third points can, for the 
sake of brevity, be considered together, 
and it may not be improper, as a prelim- 
inary, to consider the effects of an assign- 
ment thus made by a married woman. In 
discussing this question we have no lack of 
authority. In Dusenberry t;^. Mutual Life 
Insurance Company of New York, 188 Pa., 
454, which was a case almost exactly sim- 
ilar to the present one, it was held that 
** a married woman has legal capacity to 
assign a policy of life insurance, of which 
she IS the beneficial owner, as security for 
a debt of her husband, contracted prior to 
the assignment;" and in Kulp vi. Brant, 
162 Pa., 222, '' that it has so often been 
decided that a married woman may assign 



her personal property as security for her 
husband's debts, and that if the creditor 
acts on the faith of the assignment, she 
will not be allowed to repudiate it, that it 
is useless to again cite the authorities." 
In Kuhn vs. Ogilvie, 178 Pa., 808, it was 
stated that she could do this at any time 
befor the Act of 1898 was passed, and 
that there was nothing in the Act which 
restrained or limited her capacity in that 
respect. True it is, that under the Act 
of 1898 she cannot become accommoda- 
tion endorser, maker, guarantor or surety 
for her husband or any one else ; yet she 
can, without doubt, mortgage her real es- 
tate to secure his debts, or make an abso- 
lute transfer of the real and personal prop- 
erty owned by her. See also, Wheeland 
v$. Atwood, 192 Pa., 287; American 
Brewing Company v$. Reinsburrow, 197 
Pa., 67 ; DuBois Deposit Bank v«. Kuntz, 
175 Pa., 482; Brown's Appeal, 94 Pa., 
862; Dando's Appeal, 94 Pa., 76; Bond 
vs. Bunting, 78 Pa., 210. She, under 
such circumstances, is not loaning her 
credit as surety to her husband and thus 
doing those prohibited acts which the Act 
of Assembly holds her incompetent to per- 
form. The fact that there is a collateral 
agreement attached to the transfer would 
seem to make no difference: Dusenberry 
vs. Mutual Life Insurance Co., supra. 
Sufficient consideration existed in the lia- 
bility already incurred by plaintiffs, and 
which was afterwards incurred by at least 
one of them. As we have before said, 
she cannot become surety for her husband, 
and in many cases, the courts have de- 
clared the inability of the holders of se- 
curity, which either directly or indirectly 
attempted to make her liable as such, to 
enforce the same. The cases of Patrick 
vs. Smith, 165 Pa., 526; Harper vs. 
O'Neil, 194 Pa., 141; Wiltbank vs. 
Tobler, 181 Pa., 108 ; Bank vs. Short, 
15 Sup., 64, and many others apply this 
rule. In one case (Weigle vs. Mercer, 1 
Sup., 490), an assignment of a portion of 
a judgment held by a wife against her 
husband was even determined to be invalid 
upon these grounds. It seems somewhat 
difficult to us to understand the distinguish- 
ing feature in the principles applied in that 



Digitized by 



Google 



294 



LANCASTER LAW REVIEW. 



case, and in Dusenberry vs. Mutual Life I 
Insurance Company of New York, supra^ 
but it is really of no importanee here 
whether or not we reconcile them, for the 
last decided must be considered as an es- 
tablished rule and the one which we are 
compelled to follow. We have no doubt 
but that the transfers are good as against 
the defendant, even though she was a 
married woman at the time they were 
executed. 

The assignments, on their face, are ab- 
solute, and while the papers now attached 
to them, signed by Major Reinoehl, would 
indicate that they were made, first, to se- 
cure the joint note of $1,000, dated Octo- 
ber 3, 1900, and afterwards for all other 
endorsements, yet it was not shown when 
this paper was attached, or whether it was 
part of the contract with the transferrees 
that the transfers as security should be so 
applied. It, however, being thus attached, 
and being offered by the plaintiffs, we will 
consider the effect of the conditions con- 
tained therein. 

The assignments, being valid on their 
face, transfer the whole interest of the de- 
fendant in the said insurance moneys to 
the plaintiffs. On the other hand, taking 
into account what may be termed the col- 
lateral paper attached, the note of October 
8, 1900, endorsed by both Dr. Herr and 
Mr. Baumgardner, must first be paid out 
of the proceeds. If, this being done, no 
other valid claims appear, the defendant is 
entitled to claim the balance as beneficiary. 
But if there is a valid liability for which 
the assignments can be used, whether it be 
upon the note on which Dr. Herr is en- 
dorser, or the one upon which Mr. Baum- 
gardner is security or joint maker, it is of 
no importance for us to ascertain which is 
or which is not a claim against the fund, 
for either of them is sufficient to absorb it, 
and they can determine, in a proper way, 
how the money received shall be distri- 
buted after they have obtained it. What 
then do the words " and secondly, for any 
other endorsements," signify? Counsel 
for the defendant claim that they refer 
solely to notes jointly endorsed by the 
plaintiffs, and, therefore, the assignments 
can only be used to pay the note of Octo- 



ber 3, 1900, the balance being due to the 
defendant. On the other hand, the plain- 
tiffs maintain that the words are sufficiently 
broad to cover the notes which they indi- 
vidually signed and endorsed, as well as 
those of a joint character. We are in- 
clined to think that this contention should 
be sustained, at least, as to the endorsed 
notes, and for the present purpose, that 
conclusion is sufficient to sustain the ver- 
dict. It being the purpose of the parties 
to first pay the note of October 8d for 
$1,000, the words **any other endorse- 
ments " must likely have been in contem- 
plation to mean the endorsements of the 
parties either jointly or severally, for 
neither at the time nor thereafter were 
there other joint notes. The memorandum 
seems not alone to cover endorsements 
then existing, but to contemplate also those 
which were about to be assumed, for Dr. 
Herr's note of $1,175 was made on Octo- 
ber 24, 1900, just four days after the 
transfers were signed. 

In our judgment the defendant is not 
entitled to receive any part of the moneys 
paid into court, and because of 4;his, we 
think the rule should be discharged. 

Rule discharged. 



Qr^hmf j^omt 



O. C. OF LANCASTER COUNTY. 
Estate of Magdalena Toder, dec'd. 

Legacy in trust for life with remainder 
to heirs — When does not give absolute 
estate — Rule in Shelly^ s case. 

Where a testator bequeathed personal prop- 
erty to be held by her executors for the use of 
her son during his lifetime and after his death 
to his heirs, and it appears that she did not in- 
tend to give the son an absolute estate, know- 
ing hiro to be a spendthrift, and used the word 
** heirs" in the sense of children, the fund 
should be awarded, on the death of the legatee, 
to his children and not to his administrator. 

April Term, 1902. No. 4. Adjudica- 
tion. 

Oeo, A, Lancj F. S. Qroff and John 
M. Groffy for accountant. 
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W. U. ffensel and B. Frank Kready^ 
for heirs. 

June 11, 1908. Smith, P. J. 

Magdalena Yoder, by her last will, gave 
and bequeathed as follows : 

" Third. My moneys which may arise 
from the above sale, and what I now hold 
in notes, bonds and other outstandings, to 
be collected from my executors, and to be 
equally divided among my three heirs 
above named, as follows: First, Barbara 
Blank, as one share ; Magdalena Berky 
one share, over which she shall have full 
power as to her use and interest, her life- 
time, and af^er death it shall fall to her 
heirs ; also Jacob Yoder one share, which 
my executors shall hold for the use of him 
his lifetime, and after his death it shall 
fall to his heirs." 

From the time of the death of the tes- 
tatrix in 1863, until the death of Jacob 
Yoder in 1901, the fund for distribution 
has been held by trustees for the use of 
Jacob Yoder, to whom, as cestui que trusty 
the interest has been paid. There is testi- 
mony to show that the testatrix appreciated 
the fact that her son Jacob was not a 
proper person to manage an estate. Not 
only did she know that he was improvident 
and wasteful, but he himself also recognized 
his weakness in this regard and had, long 
previous to the making of her will on April 
8, 1849, executed a voluntary deed of trust 
of all of his individual estate. With a full 
knowledge of what he had done and of his 
unfitness to handle money, she wrote her 
will. It manifestly was her intention to 
commit to a trustee's care a fund, the 
interest of. which alone was to be enjoyed 
by him. Counsel in an elaborate and 
carefully prepared argument has urged 
that, applying the principle of the rule in 
Shelly s Case, an absolute estate was be- 
queathed, and, therefore, the whole balance 
is payable to some one who may be ap- 

Sointed to administer on the estate of 
acob Yoder, deceased. If a freehold had 
been limited to Jacob Yoder for life and 
the inheritance to his heirs, we would have 
the conditions as found in that relic of 
feudalism — Shelly 's Case. Even then, 
however, some scores of authorities might 



be cited and make it a perplexing problem. 
The judicial tendency in Pennsylvania is 
to follow the real intentions of the donor 
as nearly as possible. Notwithstanding, 
^^ the heirs " are words of limitation, they 
have been interpreted that they may har- 
monize with the expressed intentions of 
the testator to be words of purchase, 
especially when by *^ heirs" is meant a 
class, as children, and not a line of de- 
scendants. Shelly's Case has probably 
been the cause of more commentaries than 
any other, and occupies a most conspicuous 
place in the history of the law of real 
property, but with realty we now have 
nothing to do. It was apparent, too, that 
the testatrix used the word *^ heirs " in 
the sense of *.' a class," "certain persons," 
children. She said: **To be equally di- 
vided among my three heirs above named, 
as follows : First Barbara Blank . . . 
Magdalena Berks . . . also Jacob Yoder 
one share . . . and after his death it 
shall fall to his heirs." The testatrix gave 
to certain persons — a class — though spoken 
of as heirs. We are satisfied it was not 
her intention to give an absolute estate, 
and also that the law will not abrogate her 
intention and enlarge the interest given. 

4t 4e ♦ 4t 

Distribution was made accordingly. 

Oostly Trials. 

Apropos of the question of attorney's 
fees, a member of the English lay press 
contributes an interesting piece of histori- 
cal lore: 

In May, 1871, commenced the longest 
trial that has ever taken place in England. 
It was the case of Tichbome vs. Lushington, 
in which the plaintiff declared himself to be 
Sir Roger Charles Tichbome, supposed to 
have been lost at sea. He claimed the bar- 
onetcy and estates of the family, worth about 
je24,000 a year. 

His claim was resisted by a minor son, 
and after a few chancery proceedings, a trial 
began in the Court of Common Pleas. 
For twenty-two days the claimant was ex- 
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amined, and in December the case of the 
plaintiff closed. The Attorney-General, 
bir J. D. Coleridge, afterwards spoke for 
twenty-six days, and on the one hundred 
and third day of the tibial the claimant was 
declared non-suited. 

Before the prosecution came on it is said 
that the amount of money expended by the 
estate was je92,000. 

The claimant was then tried before Lord 
Chief Justice Cockburn for perjury and for- 
gery, and nearly two hundred witnesses 
were called. The whole trial had lasted 
nearly four years, and we are told that 
almost j£200,000 was spent on the pro- 
ceedings. 

Before Goudie, the Liverpool bank clerk, 
was arrested it is calculated that something 
like j£50 a day was spent on searching for 
him. It will easily be seen how money may 
flow like water in cases of this sort, when 
hundreds of people have to be tipped here 
and there in order to obtain the necessary 
information which leads to arrest. So, be- 
fore Goudie was placed in the dock, nearly 
j£800 was spent on him. To this must be 
added the j£250 which the bank offered 
for his capture. 

When the trial commenced the most emi- 
nent lawyers in the country were retained. 
Absolutely no expense was spared by either 
side, and what with counsels' fees and wit- 
nesses' expenses, moneys spent on search- 
ing for information and tips to people who 
won't speak without " oiling," very little 
remained out of je20,000. 

But J£1000 is as a drop in the ocean 
compared with the cost of some of the 
greater trials. 

One of the most extraordinary wills ever 
made, and which necessitated law proceed- 
ing which amounted to something like 
jefiOO,000, was that of Peter Isaac Thel- 
lusson, a Genevese merchant of London. 
This aflSuent trader left Jei00,000 to his 
widow, and the remainder of his property 
— namey, je600,000 — he left to trustees to 
accumulate during the lives of his three 
sons, and the lives of their sons ; then the 
estates that were purchased with the pro- 
duce of the accumulated funds were to be 
conveyed to the eldest lineal male descend- 
ant of his three sons. lie also made the 



proviso that should no heir exist the whole 
amount was to be applied to the reduc- 
tion of the national debt. The will was 
contested by the heirs-at-law, but finally 
established by the House of Lords. 

On the death of the last surviving grand- 
son a dispute arose as to whether the eldest 
male descendant or the male descendant of 
the eldest son should inherit the property. 
The latter won, but the legal expenses of 
the case were so heavy that almost all the 
original je600,000 was swamped. After 
this trial the government passed a law pro- 
hiditing any one to leave property for the 
purpose of accumulation for a period of 
more than twenty -one years after death. 

So years ago two brothers named Bid- 
well came over to England from America 
with what they considered a perfect system 
for robbing the Bank of England. By the 
most ingenious methods of forging bills 
they managed to extract no less than 
jB 102,000 from the Old Lady of Thread- 
needle street. One day, however, a forged 
bill was detected through being undated, 
and the brothers fled to America. The 
bank, as they always do in cases of fraud, 
followed them, caught them and had them 
sent back to England for trial. They were 
convicted and sentenced to a long term of 
imprisonment, but before the bank had ob- 
tained the verdict they were mulcted of 
another ^646,000, which the governors had 
to debit ** to cost of law proceedings." — 
The American Lawyer. 



Tried and Acquitted. 

" This chicken soup," Miss Starvem said, 
" I wish, Judge, you would try." 

The Judge he took a sip. Said he: — 
^^ That chicken, ma'am, it seems to me 

Has proved an alibi." 



Lawyer : When I was a boy, my high- 
est ambition was to be a pirate. 

Client : You're in luck. In is'nt every 
man who can realize the dreams of his 
youth. 



London has 5,272 barristers and solic- 
itors. 
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Stt^nme §attrt 



Eberly's Adm'x vs. A. B. Sliirk. 

Execution — Distribution — Purchase hy 
owner of title. 

A creditor may sell the ostensible title of his 
debtor and bid it in at the sheriff's sale at any 

Srice be sees fit, bat the purchase money must 
e distributed to existing liens against the 
debtor and the purchasing creditor cannot 
claim the purchase money on the ground that 
the defeasance on which the debtors' supposed 
equities depended was void under the Act of 
18B1 and the purchase was made by mistake as 
the purchaser already had the complete title by 

Such defeasance, although not enforceable 
under the Act of 1881 by the grantor to reduce 
the deed to a mortgage, if recognized by the 
grantee was an interest in the grantor which any 
creditor might sell for whatever it would bring. 

Appeal of Mary E. Eberly, administra- 
trix of the estate of Adam J. Eberly, 
deo'd, from the judgment of the Court of 
Common Pleas of Lancaster County on a 
case stated. 

The opinion of the court below on which 
judgment was entered was as follows : 

January 17, 1903. Opinion by Lan- 
Bis, J. 

Aaron R. Shirk, tho defendant in the 
execution, was the owner of a lot of ground, 
with a four-story brick building erected 
thereon, situated in Denver Borough, this 
County. On December 2, 1897, he and 
his wife conveyed it to the People's 
National Bank of Lancaster, for the con- 
sideration of $8,000. This deed was not 
recorded until August 12, 1901. On 
June 29, 1898, the said bank executed 
and delivered to Shirk a defeasance, 
wherein it was recited that Shirk was in- 
debted to the bank on several notes en- 
dorsed by his father, then deceased, 
amounting to $5,650, and on his own 
notes, without an endorser, since given by 
him for said notes, and ttiat he and his 



wife had conveyed the said land to the 
bank as security for the payment of the 
said notes, and for no other purpose, and 
the bank thereby agreed to reconvey the 
same to Shirk, his heirs and assigns, as 
soon as the notes, with interest, were paid. 
Adam J. Eberly, the plaintiff's intestate, 
was a guarantor on said notes, and, on 
January 2, 1902, the plaintiff paid to the 
bank the amount due thereon, namely, 
$2,821.80, and the bank conveyed to her 
the said property. This deed was re- 
corded on January 14, 1902. 

On January 18, 1902, she issued against 
Shirk a writ of fieri facias to the above 
number and term on a judgment for $400, 
entered August 12, 1901, to April Term, 
1901, No. 510, and the sheriff, among 
other things, levied upon the said above- 
mentioned property. It was subsequently 
sold to her on this writ, as the real estate 
of Aaron R. Shirk, for the sum of 
$2,454.81. The money thus realized is 
the subject of the present controversy. At 
the time of the sheriff's sale, of the judg- 
ments against Shirk, hers was entered 
first in point of time upon the record, and 
it was followed by a judgment of M. L. 
Weidman, for $750 ; one of S. W. Miller, 
for $265.50, and one of the Ephrata Na- 
tional Bank, for $700. These iudgments 
were entered respectively on October 8, 

1901, October 16, 1901 and January 27, 

1902. It will be observed that the pro- 
ceeds of the sale are suflBcient to pa^ all of 
them, as well as her prior claim, m full, 
but it is now contended by her that the 
sale was a mistake, as she was at that time 
the owner of the property, and besides 
this, as she was the owner, she is entitled 
to the net proceeds realized therefrom. On 
the other hand, it is insisted by Weidman, 
Miller and the Ephrata Bank, that, as Mrs. 
Eberly caused this property to be sold as 
the property of Shirk, the proceeds moat 
be distributed as such, and that it must, 
therefore, be distributed among his lien 
creditors. 

It is perfectly clear that, at the time 
Shirk executed the deed to the People's 
National Bank, it was understood by all 
the parties that it was to be held as secur- 
ity only, and not as an absolute convey- 



Digitized by 



Google 



298 



LANCASTER LAW REVIEW. 



ance of tbe title. Id good faith, the bank 
recognized this moral obligation of its 
agreement ; for, more than six months 
thereafter, it executed to Shirk a paper in 
which were fully stated the conditions 
under which the property was held. When 
Mrs. Eberly paid the notes and secured 
the deed from the bank, she was equally 
cognizant of the fact that the conveyance 
was not made as an absolute one, but only 
to protect the bank from loss on these 
notes. Even her own acts show this ; for, 
if this were not the case, would she, after 
having placed her own deed on record, 
have issued execution on a judgment not 
secured by the deed, levied upon this very 
property, and sold and purchased it at the 
sheriff's sale ? There could not have been 
any mistake as to her knowledge of all the 
facts of the case. It was evidently her 
understanding, at that time, that there was 
some interest in the property yet remain- 
ing in Shirk, and, as to this, she preferred 
not to take any chances. If a mistake 
there was, it was a misapprehension as to 
what her rights were under the law. She, 
however, now claims that her deed, as 
well as that of the bank, was absolute, and 
that, by reason of the Act of June 8, 
1881, P. L., 84, that title cannot be im- 
peached. The act provides : " That no de- 
feasance to any deed for real estate regular 
and absolute upon its face, made after the 
passage of this act, shall have the effect of 
reducing it to a mortgage, unless the said 
defeasance is made at the time the deed is 
made and is in writing, signed, sealed, ac- 
knowledged and delivered by the grantee in 
the deed to the grantor, and is recorded 
in the office for the recording of deeds and 
mortgages in the county wherein the said 
lands are situated within sixty days from 
the execution thereof." As, then, the 
paper given by the bank to Shirk was not 
acknowledged and recorded at the time of 
the conveyance from the bank to Mrs. 
Eberly, it would seem that, because of the 
Act of Assembly, it could not be effective 
to reduce the deed to a mortgage ; but 
whether or not she, not being an innocent 
purchaser for value, but being cognizant of 
the manner in which the bank held the 
title, could appropriate the whole property 



to herself in violation of the agreement 
under which it was conveyed, and hold it 
discharged of any trust in relation to it, is 
another question. This phase of tbe case, 
however, does not seem to be of any im- 
portance at the present time, in view of the 
subsequent act of the parties. 

The plaintiff relies chiefly upon Hunter 
V8. Hulings and Milford, 87 Pa., 807, and 
Bitting & Waterman's Appeal, 17 Pa., 
211, to sustain the proposition that the 
sale made by her being a mistake, and tbe 
judgments of Weidman, Miller and the 
Ephrata National Bank not being liens 
against the title, she, as the owner, in any 
event, would be entitled to the proceeds of 
the sheriff's sale. In tbe first-named case 
Poland Hunter devised a tract of land to 
his grand-daughter, and also gave her a 
legacy of $200. The legacy remaining 
unpaid, an action was brought in the name 
of her husband and herself against the ex- 
ecutor, and the executor confessed a judg- 
ment in their favor for $100. Their coun- 
sel, without any special instructions, sued 
out a writ of fieri faciai^ and placed it in 
the hands of the sheriff, who, under erron- 
eous instruction, or by mistake of bis own, 
included in the levy tbe tract thus devised 
to the grand-daughter, who was one of the 
plaintiffs in tbe execution. An inquisition 
was held, and all the property included in 
the levy was extended. Subsequently it 
was sold to Hunter. In the meantime the 
grand-daughter and her husband conveyed 
to Milford, who conveyed to Hulings. 
Upon this state of facts, Lowrie, C. J., 
said: ^^ Assume that Mrs. Range is in 
some way chargeable with tbe mistake by 
which her own land was levied on under 
her judgment, still her vendees are not 
chargeable. The fact lies aside of the line 
of her title, and her vendees are not 
charged with notice of it. The judgment 
was no lien on the land, and the levy did 
not make it so. The purchaser, therefore, 
took nothing in this land by the sheriflTs 
deed, and the warning given at the sale 
excludes any pretense that he was misled." 
In the second case, a debtor sold his real 
estate voluntarily after judgments obtained 
against him. It was afterwards sold at 
sheriff's sale on executions on two of those 
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judgments, and on one which was not ob- 
tained nntil after the volantarj sale, and it 
was purchased by the debtor's vendee. It 
was held that he was entitled to the bal- 
ance of the purchase money which re- 
mained after discharging the judgments to 
which it was subject at the time of the vol- 
untary sale, in preference to the plaintiff in 
the judgment obtained after the sale. A 
somewhat similar case appears as Bingham 
v$, Bingham, 1 Yesey, Sr., 126, where 
one, who had purchased his own land by 
mistake, was permitted in equity to have 
the purchase money refunded; but this was 
purely a transaction inter Bese. We do 
not think these cases apply to the present 
state of facts. Even if land is fraudulently 
conveyed and is afterwards sold by the 
dheriff under a judgment subsequently ob- 
tained, the liens existing before the con- 
vejance remain, and are, therefore, not 
payable out of the proceeds of the sale. 
The estate of the debtor is what is sold 
under the execution. Hoffman's Appeal, 
44 Pa., 95. ^^ A judgment is a lien ac- 
cording to the title which the defendant 
has or appears to have, and if he had no 
title when the judgment was entered, of 
course it is no lien, for there can be no lien 
on nothing." Bookman's Appeal, 38 Pa., 
885. It has, however, never been seriously 
urged that a creditor cannot sell the osten- 
sible title of his debtor, and reap the fruits 
of whatever any one is willing to pay for 
the interest of the debtor therein, nor that, 
in such case, all judgments against the 
debtor are not discharged and paid from 
the purchase money according to their 
priority of lien. Beekman's Appeal, supra. 
In addition to this, there seems to be an 
insuparable obstacle in the way of the 
plaintiff. The money has been, for the 
purpose of this case, paid to the sheriff. 
Even if paid under a mistake, which it was 
not, it could not be recovered back. In 
Boas vi. Updegrove, 5 Pa., 516, it was 
held that a plaintiff in an execution may 
conscionably receive and retain money paid 
thereon by one who in fact was a stranger, 
but supposed the land was subject to the 
lien of the judgment. Gibson, G. J., said: 
** It is true that money paid under a mis- 
take of fact may in general be recovered 



back, but the principle is inapplicable to 
the purchase money paid to a sheriff, who 
sells no more than the debtor's title, what- 
ever it may be, of which the purchaser 
takes the risk, and consents to bear the 
consequences of his estimate of it. It is 
this which prevents him from setting up 
want of title in the debtor as a defense to 
an action by the sheriff for the purchase 
money; or if paid before discovery of the 
supposed defect, from following it into 
Court and demanding an issue to try the 
title. I admit that the lien of a judgment 
may be contested between conflicting judg- 
ment creditors, but deny that the purchaser 
at sheriff's sale, or any one in his place, 
can aver that a judgment, on which the 
land has been sold, was not a lien on the 
debtor's title, and that he is not entitled to 
be paid out of the proceeds in its proper 
place. The sheriff sells not an actual tide, 
but the possibility of a title, for what it will 
fetch, and the judgment creditors of the 
particular debtor are entitled to the benefit 
of what the purchaser paid for his chance." 
In Gould V8. McFall, 118 Pa., 465, where, 
after judgment entered, an execution was 
issued and levy made upon defendant's 
real estate, and writ of error was taken 
upon the said judgment but a few days be- 
fore a sale advertised, the defendant vol- 
untarily paid the debt, interest and costs, 
and the sheriff retained the writ money as 
made, and subsequently the judgment was 
reversed and set aside, it was held that a 
writ of restitution should not be awarded, 
Mr. Justice Paxson saying: ^^Restitution 
is not of mere right. It is ex gratia^ 
resting in the exercise of a sound discre- 
tion, and the court will not order it, where 
the justice of the case does not call for it, 
nor where the process is set aside for a 
mere slip. It is settled law that one who 
voluntarily pays money, with full knowl- 
edge, or means of knowledge, of all of the 
facts, without any fraud having been prac- 
ticed upon him, cannot recover it bacK by 
reason of the payment having been made 
in ignorance of the law." And in Wilson 
V8. Ott, 173 Pa., 253, it was held that 
^^ the equity that affords a complete defense 
to an unjust claim will not always authoriEO 
or support an action for money voluntarily 
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paid in satisfaction of it." The broad rule, 
as stated by Mr. Justice Paxson, seems, 
however, to have been somewhat softened. 

It would, therefore, seem to us that the 
plaintiff is not entitled to the net proceeds 
of this sheriff's sale, and, under the terms 
of the case stated, it is now ordered that 
there shall be paid to her the sum of 
$874.02, the amount of her judgment, and 
to M. L. Weidman, S. W. Miller and the 
Ephrata National Bank the amounts re- 
spectively due them upon their judgments, 
which said amounts shall be calculated by 
counsel, and the court will then order them 
to be paid as thus ascertained. 

Judgment was entered accordingly, and 
the appellant took this appeal assigning for 
error the above findings of the court be- 
low. 

J, W, Denlinger and William J. 
Eherly^ for appellants. 

The deed to the bank being regular and 
absolute on its face, the defeasance did not 
reduce it to a mortgage being not acknowl- 
edged or recorded. 

Act of June 8, 18S1, P. L., 84. 

The property had no trust attached to 
it, and these judgments not having been 
liens at the time of the sale, it matters not, 
so far as they are concerned that the prop- 
erty was by mistake included in the real 
estate of the defendant Shirk, for they 
could not have been prejudiced and cannot 
be benefited. 

There is no fact appearing in the case 
which shows that Mrs. Eberly had notice 
or knowledge of how the bank held this 
title, and it is not fair for the Court to find 
facts to aid it in reaching a conclusion 
when they are not to be found in the case. 

There can be no question that the estate 
of the debtor is what is sold by the sheriff 
under the execution. Hoffman's Appeal, 
44 Pa., 95 ; but it is just as true as a 
legal proposition that judgment plaintiffs 
who have no liens on real estate sold by 
the sheriff are not entitled to any of the 
proceeds. Beekman's Appeal, 38 Pa., 
885. 

If we are right that said defeasance is 
not operative under the Act of June 8, 
1881, P. L., 84, then Weidman, Miller 



and the Ephrata National Bank are not 
entitled to receive anything on their judg- 
ments. 

McDonald v9. Sturtevant, 195 Pa., 648. 

This defeasance has no more effect than 
a parole one, which is ineffectual to reduce 
a deed absolute to a mortgage. 

Grove V9. Kase, 195 Pa., 825. 

We do not agree with the Goart below 
that an insuperable obstacle in the way of 
the plaintiff is that the money has been 
paid to the sheriff, because the payment 
over to the sheriff was a part of the agree- 
ment of the parties to obtain a decision of 
the Court touching the merits of the claims 
of the respective parties, and there was no 
claim on the part of the claimants in the 
argument in the Court below, that that 
proposition should be considered by the 
Court. 

The Court has power to supervise its 
own process so as to prevent injury to 
those interested in estates levied in execu- 
tion. 

Shakespeare v9. Delaney, 86 Pa., 108. 

W. U. ffenselj for appellees. 

If appellant sold the property as Shirk's, 
she cannot now claim it was not his, and if 
he had a remaining interest in it which 
was worth $2,500 at the time of the 
sheriff's sale, surely his lien creditors 
whose judgments were of record at that 
time were entitled to be paid out of the 
proceeds. 

The appellant chose to bid $2,500 for 
whatever interest Shirk had. There can 
be no question that the existing liens 
against Shirk, that is, against whatever in- 
terest he had in the real estate, are pay- 
able out of the proceeds of the sale. 

If appellant made a mistake, that cannot 
affect the case, nor does it matter whether 
or not she was the real owner, and Shirk 
really had no interest. It was not shown 
that she did not know of the defeasance, 
and she was presumed to have known of it, 
and her conduct shows that she thought 
Shirk had an interest, but the defeasance 
does not affect the case. 

The cases cited by appellant are not 
relevant. 

For the accommodation of the appellant, 
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ii was agreed that the money was to be 
considered as paid to the sheriff instead of 
as actaally paid» and she cannot now claim 
advantage from its not being actually paid. 

Jane 2, 1908. Per Curiam. 

The questions upon the defeasance and 
its effect as to the plaintiff^s title to the 
land, raised! and argued by appellant, are 
not in the case. The execution was against 
the land as the property of the defendant 
Shirk and what the sheriff sold under it 
was Shirk's title and interest, good or bad, 
large or small. At the time of the entry 
of the judgments, Shirk had an equity in 
the land which was recognized by the Peo- 
ple's National Bank, though it was not en- 
forceable by Shirk as mortgagor, because 
of the bar of the act of 1881. But it was 
an interest which any creditor might sell 
on execution for whatever any purchaser 
might choose to give for it. The fund 
produced by the sale therefore represents 
Shirk's interest in the land sold, and was 
properly distributed to the creditors having 
a lien on it. 

Judgment affirmed. 



j^ummntf iSh9B"l[aw. 



C. p. OP LANCASTER COUNTY. 

J. 0. Oable vs. Oity of Lancaster. 

Oitie$ — Surface drainage — Increa$e of 
— Extraordinary itorms. 

Where a oity diverts the flow of surface wat«r 
iDd iuoreases the natural flowage on one of its 
streets so that the property of a citisen is dam- 
aged, he is entitlea to recover damages for the 
it^ory sustained thereby. 

While a citizen is bound to exercise ordinary 
oare to protect his premises, and the city is not 
responsible for water which naturally and ordi- 
narily flows in his direction or upon tbem, yet 
he is not bound to nse eztraordinai^ precau- 
tions to prevent water which was collected by 
it in large quantities and thrown in the direction 
of his land from coming thereon and to antici- 
pate and guard against every injary which he 
miffht sustain thereby. 

An extraordinary flood is not simply an un- 
Qsoal flood that does not occnr often but it is a 
flood which an ordinary prudent man in the ex- 
ercise of reasonable judgment would not expect 
to occur at all. 



August Term, 1900. No. 54. 

Rule for new trial. 

Chas. R. Kline and U. M. Gilbert^ 
Oity Solicitor f for defendant and rule. 

Coyle ^ Keller^ contra. 

April 18, 1903. Opinion by Landis, J. 

The mun questions raised bj the reasons 
filed in this case are : First, whether anj 
negligence was shown to render the citj 
liable in damages ; second, whether the 
plaintiff had performed his full dutj so as 
to protect himself from threatened injury 
which he knew was impending ; and third, 
whether the court should have instructed 
the jury that, as a matter of law, the storm 
of July 5, 1900 was one of such an extra- 
ordinary character as to constitute it an 
act of God and so relieve the municipality 
from the injuries attributable to it. 

An additional reason is assigned, that 
we allowed the plaintiff to prove the per- 
manent damage caused to his house on 
July 5, 1900, by showing its condition at 
the time of the trial. A sufficient answer 
to this reason would be, that the evidence 
thus referred to was introduced without 
exception and substantially without objec- 
tion ; but, in addition, as a matter of fact, 
we did nothing of this kind. All that we 
permitted was, the testimony of Henry 
Drachbar as to the cost of erecting a wall, 
it having been first shown by the plaintiff 
that the injury was caused by the storm of 
July 5, 1900, and that the existing condi- 
tions at the time the estimate was made 
were due to that cause. We do not think 
any argument is necessary to vindicate the 
correctness of this conclusion. 

It appears that the plaintiff is the owner 
of a lot of ground, on which is erected a 
dwelling house, with brick back buildings, 
located on the north side of West Chestnut 
street, between Pine and Nevin streets, in 
the city of Lancaster. His lot extends in 
depth about one hundred and fifty feet to 
an alley, and this alley, which is a private 
one, extends from Pine street on the east 
to Nevin street on the west. The distance 
from his dwelling to Nevin street is about 
one hundred and fifty feet. The land to 
the west and northwest of him is oonsider- 
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ably higher than his lot, but the sarface 
water, formerly, from a considerahle extent 
of territory, drained into some low ground, 
which was situated where Nevin street and 
West Chestnut street now join each other, 
and also to the west of that place. The 
body of water which collected at this point 
was called Saffron Lake, and it was shown 
that, upon the opening of Nevin street, so 
much of the water as covered the part oc 
cupied by the street was forced westward, 
and that the city then put in a drain,, 
whereby the water was carried into a sewer. 
It was claimed that this was the condition 
of affairs up to October or November, 

1899. There is a street called West Wal- 
nut street, which is the first street to the 
north of West Chestnut street and runs 
parallel with it. Several years ago, on 
Nevin street, about the middle of the dis- 
tance between Chestnut and Walnut streets, 
there were erected what are now known as 
the Lakeland Stables. The street was 
filled in to some extent from Chestnut 
street to the- stables, but no gutter < or 
other improvements were at that time con- 
structed on Nevin street. The west side 
of this street was made higher than the 
east side, and this extended out towards 
the middle of the street about ten feet. In 
the fall of 1899, excavations were made by 
the city on West Walnut street, irest of 
Nevin street, and also on Nevin street, in 
the grading of these streets ; but the high 
ground in front of the Lakeland Stables 
was not disturbed. Prior to these changes, 
the water drained over the fields west of 
Nevin street into Saffron Lake ; but, after- 
wards, a part went that way and a portion 
came down Walnut street and then down 
Nevin street, and of this water which came 
from these streets a part flowed into fields 
lying east of Nevin street and to the north 
of the plaintiff's premises, and then across 
to his premises, and a part went down the 
private alley, and also flowed into his 
premises. It was claimed that, as a re- 
sult, a quantity of water, about February, 

1900, flowed into his yard and thence into 
his cellar and caused him considerable 
damage ; that the same thing happened, to 
a less degree, in March, 1900, the water, 
however, at that time, only coming into the 



yard ; but that, in May, 1900, it not only 
came into the yard, but also again ran into 
the cellar. On July 5, 1900, there was a 
heavy rain, the water rushed down his lot, 
made a considerable hole in the angle where 
his back and front buildings joined, cut out 
part of his foundation, and completely 
flooded his cellar and caused the damage 
which is his chief complaint; that in the 
water that came down was some of the 
manure from the Lakeland Stables, and 
also some from another manure pile back 
of his premises, and that a part of the con- 
tents of his water closet also came down. 

It appears that, on July 2 or 3, 1900, 
the city made some ditches along Nevin 
Street, in order to lay a gutter. Before 
that time, and after one of the former 
floods, the plaintiff placed an embankment 
in the street at the opening of the private 
alley, so as to prevent the water from com- 
ing in at that place. The city workmen, 
finding this in the line of the gutter, re- 
moved it, and the storm coming on, the 
water turned frotn Nevin Street at this 
point into the alley, and, with the water 
which crossed the field, came into his yard 
from the rear. It was testified to by him 
— and, in fact, was not denied — that sev- 
eral times he had notified the Mayor and 
the Street Commissioner of the existing 
condition of affairs, with the request that it 
be remedied, but nothing was done up un- 
til the time to which we have just referred, 
which was shortly before the July storm. 
The gutters were laid along Nevin Street 
after . that time, and sewer inlets were 
placed at Nevin and Chestnut Streets and 
at Nevin and Walnut Streets, and these 
now effectually carry off the water ; and, 
about the same time, the private alley was 
filled in by the respective owners, at their 
joint cost, and no injury has since been 
sustained by the plaintiff. 

It was, therefore, under these facts, 
contended, by counsel for the city, that the 
court erred in refusing to allow defendant 
to prove that the injury to the plaintiff's 
property was caused by his own neglect in 
not protecting his property from floods 
from which it is now asserted danger was 
bound to ensue, even though the city did 
everything in its power to avoid it. We 
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think an examination of the testimony will 
fail to show any soch offer. All that the 
defendant attempted to prove was, that the 
* plaintiff should have filled in the private 
alley from Nevin Street to his property, 
in the same manner as it was filled in after 
the storm of July 6th. We did refuse to 
permit any such testimony, because the 
plaintiff did not own the private alley, and 
bad no right to fill it in without the con- 
sent of all the property owners having an 
equal right to it with him, and no such 
consent was attempted to be shown. We, 
therefore, did not think that this evidence 
was material to the issue ; for, while he 
was bound to exercise ordinary care to 
protect bis premises, and while the city 
was not responsible for the water which 
naturally and ordinarily flowed in his direc- 
tion or upon them, yet he was not bound 
to use extraordinary precautions to prevent 
water which was collected by it in large 
quantities and thrown in the direction of 
his land from coming thereon, and to an- 
ticipate and guard against every injury 
which he might sustain thereby. We 
think, therefore, that the rulings in this 
regard were proper, and that the reason 
assigned affords no just cause why a new 
trial should be granted. 

The instructions prayed for in plaintiff's 
third point were, that, ** if the jury believe 
that the City of Lancaster, in grading 
Walnut and Nevin Streets, diverted the 
surface water from a large territory and 
increased the natural flowage on the said 
Nevin Street, and that, by the increased 
flowage, the property of the plaintiff was 
damaged, the plaintiff is entitled to recover 
for the injuries sustained by the increased 
flowage of water." This point was affirmed, 
and we think properly so. It and the 
plaintiff's second point contained the same 
general principle of the law. 

** For the natural flow of water over 
plaintiff's lot, the defendant city would not 
be responsible : " Elliott vs. Oil City, 129 
Pa., 570. The rule, as stated in the case 
just quoted from by the lower court, and 
which was affirmed in a per curiam opin- 
ion, is, *^ that every person is bound to 
bear the burden of water that would natur- 
ally flow upon his land, and no other. A 



person who builds a house in a ravine is 
bound to sustain any injuries which may 
occur from the natural flow of wate)r into 
that ravine, and . he is not bound for any- 
thing further than that. If, by ady means, 
a larger quantity of water is thrown upon 
him by the defendant's act than the natural 
flow of the water-shed would contain, and 
injury results thereby, without fault of 
plaintiffs, then they may recover compen- 
sation for whatever damage they have sus- 
tained by reason of this increase of water 
flow, taking it together with the ordinary 
water flow." A municipal corporation is 
liable for changing, by the digging of 
ditches for that purpose, the natural course 
of the water collecting on its streets, and 
thereby throwing it on the land of a private 
owner: Weir vs. Plymouth Borough, 148 
Pa., 566 ; and in Torrey vs. The City of 
Scranton, 133 Pa., 178, it was held that 
such a corporation diverting the flow of 
surface water so that it accumulated and 
flowed upon abutting property where it 
would not flow naturally, was liable to the 
abutting owner in damages for resulting in- 
juries. The court said : " It is true, there 
is no liability on the part of a municipal 
corporation for the flooding of private prop- 
erty from the inadequacy of gutters, drains, 
culverts or sewers: Fair vs. City of Phila- 
delphia, 88 Pa., 809; AUentown vs. 
Kramer, 78 Pa., 406 ; but I do not under- 
stand that it has ever been held that a 
municipal corporation may throw a body of 
water upon the property of one of its citi- 
zens which would not naturally have flowed 
there." In Frederick vs. Lansdale Bor- 
ough, 156 Pa., 613, where, in an action of 
trespass against a borough to recover dam- 
ages for injuries to land caused by flood- 
ing, there was evidence, though contra- 
dicted, that the borough, in opening a 
street, increased the natural flowage and 
flooded the land, it was held that the case 
should be submitted to the jury. And, in 
Bohan vs. Avoca Borough, 154 Pa., 404, 
where a borough constructed gutters in a 
street in such a way as to cause the surface 
water of a large territory to be diverted 
from its natural flow and to be gathered 
into a body and precipitated upon the 
premises of the owner, whose property 
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abutted on the street, and the property 
was thereby injured, the borough was held 
to be liable in damages. The same rule 
was applied in the late case of Rohrer vi. 
Harrisbiirg, 20 Sup., 543. See, also, 
Huddleston vs. Borough of West Bellevue, 
111 Pa., 110. It, therefore, seemed clear 
to us that, under the facts as thej were 
presented before the jury in this case, the 
court had nothing to do but to submit the 
case to the jury for them to pass upon, 
and, having done so in what we even now 
deem to be a fair submission, we do not 
think that the defendant has anything of 
which it can justly complain. 

The next question arising is as to the 
extraordinary character of the storm of 
July 5, 1900. When we charged the jury 
in this respect, we had before us the case 
of Shaughnessy vs. Pittsburgh, 20 Sup., 
609. It will be observed, by a reading of 
our charge to the jury, that we placed be- 
fore them almost the identical words used 
by the Superior Court in this case, and, in 
any event, the principle laid down therein 
— and which must govern the lower courts 
in cases of this character — we think was 
fairly and properly applied. No authori- 
ties have been presented before us, either 
upon or since the trial, which in any way 
vary these well-known rules, and, until 
some such contrary opinions are before us, 
we are content to adhere to the doctrines 
so clearly presented and recognized. 

Thus, reviewing the whole case, we see 
nothing that the defendant was entitled to 
which he did not adequately receive, and, 
if we are correct in this regard, nothing 
remains but to discharge this rule. 

Rule discharged. 



O. C. OP LANCASTER COUNTY. 
In re petition of Ida Leber. 

Consent to marriage — Guardian. 

Where a father refuses to give his ooDsent to 
the marriage of his minor daughter, the court 
may appoint a guardian for the purpose ol giv- 
ing such consent. 

August Term, 1908. No. 19. 



Rule to appoint guardian. 

John E. Malone and Isaac R. Herr^ 
for rule. 

Edward P. Brinton^ contra. 

The rule was granted on a petition ask- 
ing for the appointment of a guardian for 
the purpose of giving his consent to obtain 
a marriage license, the petition setting 
forth that ** the petitioner is under fourteen 
years of age, and is desirous of taking oat 
a marriage license for the purpose of mar- 
rying Edward Seibert; that her father, 
Milton Leber, refuses to give his consent; 
that the mother is willing and anxious that 
she should marry the said Edward Seibert; 
that the clerk of Orphan's Court of the 
County of Lancaster refuses to issue a 
license without the consent of the father." 

The petitioner's father filed an answer 
averring inter alia that he had brought a 
criminal charge for statutory rape against 
Edward Seibert, which complaint was also 
sworn to by said Ida Leber ; that said 
Edward Seibert had recently been divorced 
from his wife and had nine children, five of 
whom were living, and bore a bad reputa- 
tion, and was an unfit person to marry a 
girl of the petitioner's age, and that the 
proposed marriage was a subterfuge to es- 
cape the criminal charge. 

At the hearing it developed that the 
said divorce had been at the instance of the 
husband, that he was earning good wages 
and was not of bad reputation, that the 
girl and her family, except the father who 
had had a personid encounter with Seibert, 
desired the marriage, and that she was 
about six months gone with child. 

July 8, 1908. By the Court, Smith, 
P. J. 

Rule made absolute. 

Note.— With the consent of the guardian 
appointed the license was issned and the parties 
duly married. 
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MoUie (Max, Widow, for Herself and Minor 

Children of Abram Oeist, Dec'd, vs. 

Dionysins H. Bapp, Appellant. 

Negligence — When for jury — Contrib- 
u tory n eylige nee — Pra ctice — Mo dels 
— Relationship of juror to plaintiff . 

Where, id an action for damages for a fatal 
accident caused by the falling of the scaffold ou 
an nnfinished building, eTidence is produced 
that the scaffold was erected iu an unusual 
manner with insuflBcient timber and nailn, the 
question of negligence, and also the question as to 
whether the defective constructiou was so mani- 
fest that the plaintiff's decedent's not seeing it 
was contributory negligence, is for the jury. 

In such case it is not eri-or to allow to be ex- 
hibited before the jury a small model not ad- 
mitted in evidence but used merely for illustra 
tioD, although not absolutely correct in its 
proportions. 

Ihere is not a close enough relationship to 
justify interference by the appellate court with 
the discretion of a trial judge, in refusing a new 
trial. on account of the alleged disqualification 
of a juror because his wife's mot) er worked 
for a long time as a servant, said child being 
with her, in the family of the father of the 
plaintiff's brother-in-law's wife, and the latter 
and the juror's wife were raised together and 
continued intimate, and said brother-in law 
helped plaintiff with her case. 

Appeal of defendant from the judgment 
of the Court of Common Pleas of Lancaster 
Coqnty on a verdict for the plaintiff. 

The suit was brought to recover damages 
for the death of the plaintiff's husband 
caused by the falling of a scaffold on a 
building being erected by the defendant as 
contractor under whom the plaintiff's de- 
cedent was foreman of carpenters. 

The plaintiff iwf^raKa produced evidence 
that the scaffold was erected in an unusual 
manner and was unsafe and without suffi- 
cient nails and planks, and that the defend- 
ant supervised its erection. 

The defendant produced evidence that 
the scaffold was erected in the usual man- 
ner and contended that the fall had been 
caused by the negligent piling of the cor- 



nice lumber by the decedent and his men 
on the outer edge of the scaffold, although 
they had been specially warned not to do 
the same. 

The court below, Landis, J., overruled 
a motion for non-suit, and on sending the 
case to the jury refused to give binding 
instructions for the defendant. 

The jury returned a verdict for plaintiff 
for $3,£J00. 

The court refused a new trial. (See 20 
Law Review, 145.) 

The defendant thereupon took this ap- 
peal aasigning for error: 

1. The action of the court in refusing 
defendant's first point asking for binding 
instructions for the defendant. 

2.' "In not affirming the defendant's 
third point without qualification ; which 
said point and answer are as follows : 

' 3. If an injury to an employee be 
caused by the act or negligence of a fellow 
employee, the master or employer is not 
responsible.' * Answer, This point we say 
to you is correct ; bat there is another one, 
that an employer is responsible for the 
acts of a vice-principal, but we say to you, 
that you may understand it, that Asper was 
a fellow-workman with Geist and not a 
vice principal, and if the building of a 
scaffold was entrusted entirely to Asper, 
his negligence would not render Rapp 
liable for this accident.' 

3. " In permitting the plaintiff to ex- 
hibit to the jury a model specially made 
for the purpose of showing his theory of 
the construction of the scaffold, although 
the model was shown and subsequently ad- 
mitted to be incorrect, defective and in- 
secure." 

Coyle ^ Keller and Wm, R. Brinton^ 
for appellant. 

Negligence is not to be inferred from 
the mere happening of the accident. 

20th A. & E. Ency. of Law, 70. 

Surles vs. Kistler, 202 Pa., 289. 

Price vs. L. V. R. R. Co., 202 Pa., 176. 

The plaintiff's evidence was insufficient 
to go to the jury. 

Evidence should not, in the first in- 
stance, be admitted on behalf of the plain- 
tiff unless it tends to show that the method 
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pursued ivas not only unusual, but more 
dangerous in its construction than the 
ordinary method. 

Cunningham vs. Ft. Pitt Bridge Works, 
197 Pa., 625. 

If the outside brace was necessary, as 
contended by plaintiff, although not the 
usual mode of construction, then the plain- 
tiff must have seen and known its absence 
or any other defect in the scaffold before 
going on it. This was contributory negli- 
gence. 

Nuss V8. Rafsnyder, 178 Pa., 897. 

An employer does not impliedly guar- 
antee the safety of an employee. 

Sykes vs. Packer, 99 Pa., 466. 

The employee assumes risks of which he 
had the opportunity of knowing. 

Brossman vs. Railway Co., 118 Pa., 
498. 

Bemish vs. Roberts, 148 Pa., .*>. 

Wharton on Neg., § 214. 

Rupp vs. Rummel, 199 Pa., 90. 

Hayden vs. Smithville Mfg. Co., 29 
Conn., 560. 

Ehni vs. Tube Works, 208 Pa., 186. 

An employer is not liable for any acci- 
dent which he could not have reasonably 
foreseen. 

Hughes vs. Leonard, 199 Pa., 128. 

The use of the scaffold by the deceased 
for the piling up of the cornice lumber on 
its outer edge and calling an unusual num- 
ber of men together at that place on the 
morning of the accident, were also im 
proper and negligent uses of the scaffold, 
and taken in conjunction with the failure 
to show any specific act of negligence on 
the part of the defendant, should have 
moved the court to order a verdict for the 
defendant. 

Brady vs. Prettyman, 198 Pa., 628. 

Rowan vs. Prettyman, 194 Pa., 448. 

Walton vs. The Bryn Mawr Hotel Co., 
160 Pa., 8. 

The court should have simply affirmed 
the defendant's third point, and it is ground 
for reversal that the court went further. 

Swank vs. Phillips, 116 Pa., 482. 

Sproat vs. Directors of the Poor, 145 
Pa., 689. 

The model showed to the jury did not 
correspond with the evidence offered by 



either side, and its only effect could have 
been to mislead the jury. 

The verdict should have been set aside 
because of the relationship of one of the 
jurors to the plaintiff. Blood relationship 
is not necessary. Any affinity or relation- 
ship by marriage is sufficient. 

Miley vs. The Bank, 1 Pears, 641. 

W. U. Hensel and E. D. Reilly^ for 
appellee. 

There was evidence that the scaffold 
was built in an unusual way by defendant's 
direction, and was not reasonably safe. 
This was necessarily for the jury. 

Plaintiff's decedent had not taken part 
in the construction of the scaffold, and he 
had a right to presume that it had been 
properly constructed. 

Nuss vs. Rafsnyder, 178 Pa., 897. 

O'Donnell vs. Allegheny Railroad, 69 
Pa., 289. 

Oil Company vs. Gibson, 68 Pa., 147. 

Weger vs. "Pennsylvania Railroad, 65 
Pa., 460. 

Butler vs. Townsend, 126 N. Y., 106. 

Kimmer vs. Weber, 161 N. Y., 417. 

Webster vs. Coal & Coke Co., 201 Pa., 
278. 

The court's answer to defendant's third 
point was more favorable to him thao 
asked for. 

In case of injury, the question of the 
liability of the master turns rather on the 
character of the act than on the relations 
of the servants to each other. If the act 
is in the discharge of some positive duty 
owing by the master to the servant, then 
negligence therein is the negligence of the 
master. 

Reed vs. Stockmyer, 84 U. S., App. 
727. 

The use of the model was not error. 

Com. vs. Fry, 198 Pa., 879. 

Hagan vs. Carr, 198 Pa., 608. 

The juror was not a near enough con* 
nection of plaintiff's to prevent his serving 
on the jury. 

Moore vs. Phila. Bank, 6 S. & R.,41. 

Com. vs. Robert Thompson, 4 Phila., 
218. 

Travers vs. Com., 106 Pa., 607. 

Com. vs. Heidler, 191 Pa., 876. 
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Benedict V9. Pa. Goal Co., 6 LaEerne 
Leg. Reg., 221. 

Churchill v$. Churchill, 12 Vermont, 
661. 

Rank v$. Shewey, 4 Watts, 218. 

The charge as a whole was very favor- 
able to the defendant. 

June 2, 1908. Per Curiam. 

There was testimony that the scaffold 
was erected in an unusual manner with in- 
suflScient planks and insuflScient nails, and 
that for that reason it was not capable of 
bearing safely the weight that would be 
put upon it. If the jury believed this 
evidence, the cause of the accident was 
shown, and it was clearly a question for 
the jury. 

So also whether the defective construc- 
tion was so manifest that the plaintiff's 
decedent should have seen it, and his not 
doing so, or his use of the scaffold in dis- 
regard of its faulty construction was con- 
tributory negligence on his part, was for 
the jury. Where witnesses who were ex- 
perienced carpenters differed on that ques- 
tion, the court certainly could not deter- 
mine it as a matter of law. 

The defendant's third point that if an 
employee is injured by the negligence of 
a fellow-employee the employer is not re- 
sponsible, was aflSrmed bv the judge, with 
the addition that the employer is responsi- 
ble for the acts of a vice-principal, but 



that Asper, the workman who built the 
scaffold in this case, was not a vice-princi- 
pal. Taken by itself this addition seems 
somewhat irrelevant and is assigned for 
error on that account. But even if so, it 
could not have done any harm to appellarit, 
and its relevancy is clearly shown by the 
learned judge in his opinion refusing a 
new trial. "It had been suggested by 
counsel for the plaintiff that Asper was a 
vice-principal and so that the jury might 
thoroughly understand the law of the case, 
we not only told them that the proposition 
contained in the point was correct, but 
also that while an employer was responsible 
for the acts of the vice-principal, Asper 
was not a vice-principal, but a fellow- 
workman with Geist, and that his negli- 
gence, as such, if the building of the scaf- 



fold was entirely entrusted to him, would 
not render Rapp liable." So explained, 
the answer was not only relevant but more 
favorable to appellant than the bare affir- 
mation of his point would have been. 

The assignment of error to the use of 
the model cannot be sustained. The model 
was not put in evidence nor treated as 
such, but merely used for illustration of 
the description by the witness of the mode 
of building the scaffold. The witness 
might have put the boards together in the 
presence of the jury by way of illustration 
as part of his testimony, or counsel might 
have done the same thing as part of his 
argument. Hagan vs. Carr, 198 Pa., 
606. The appellant had and exercised 
the same privilege as part of his side of 
the case. 

The assignment of error that ^^ The 
court erred in refusing to grant the de- 
fendant a new trial for the following 
reasons : B. F. Brenner, one of the jurors 
sworn in the case, was a brother-in-law of 
Ezra Geist, the latter being a brother of 
Abram Geist, the injured deceased, and 
the person who was looking after the 
plaintiff's case, gathering evidence, sitting 
with plaintiff's counsel during the entire 
trial, and one of the witnesses of the 
plaintiff and the witness who contra- 
dicted some of defendant's witnesses in 
most important particulars," is not a 
correct statement of the facts. In the 
argument this is modified into the state- 
ment that the juror and Ezra Geist had 
married foster sisters, but even this is not 
correct.. The facts were, as stated by the 
judge in his opinion refusing a new trial, 
that '* the juror was neither a relative of 
Ibe plaintiff nor was he a relative of her 
brother-in-law, Ezra Geist. He had no 
acquaintance at all with the plaintiff so far 
as we are informed. His wife's mother 
worked as a servant in the family of Ezra 
Geist's wife's father, and the child, who 
afterwards became Mrs. Brenner, was there 
at the time." The judge at the trial with 
the parties and jurors before him, is in far 
better position to determine the weight to 
be attached to circumstances of apparent 
favor or otherwise than we can possibly be, 
and it would require proof of a much 
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closer connection between party and juror 
than here shown, to justify us in interfer- 
ing with his discretion. 
Judgment affirmed. 



ttarteii ^es8ian§. 



Q. 8. OF LANCASTEIl COUNTY. 
Bead in West Donegal Township. 

Boad views — Costs — Constitutional law 
—Acts of June IS, 1836, Sec, 69, 
P. /.., 563; May 13, 187i, P. L., 
138; May 16, 1891, P. L., 90; May 
S6, 1893, P. L., lU, and June ^5, 
1895, P. L,, 28^, 

Under the Acts of June 13, 1836, and May 
16, 1891, the costs of an original road view, 
although the report is adverse, should be paid 
by the county. 

The Act of .Tune 2.*5, 1895, purporting to bo 
** an act to amend the amendment of the ^vhX, 
section of an act entitled an act fixing the pay 
of road commiPHioneis and bridge viewers,*' 
etc., is unconstitutional because it involves a 
totally defective recitation of the section 
amended and an attempt to amend an act, the 
date and title of which is not set forth at all, 
and in addition the purposes of the amendment 
are totally at variance with the provisions of 
the amendment itself. 

January Sessions, 1903. Minute 492. 

Rule to show cause why costs of 
viewers should not be paid by the County 
of Lancaster. 

Coyle ^ Keller and Isaac R. Herr, for 
rule. 

iV. Franklin Hall^ County Solicitor, 
contra. 

June 27, 1903. Opinion by Landis, J. 

A petition having been duly filed for 
the laying out of a public road in West 
Donegal township, viewers were appointed 
who, on April 22, 1903, reported adversely 
to the proposed road. Their costs not 
having been paid, the present rule was 
obtained to show cause why the County of 
Lancaster should not pay them ; and 
whether the county is obliged to make 
such payment is the sole question which 
we are now to consider. 

Under the Act of June 13, 1836, Sec- 
tion 59, P. L. 563, it was directed that 
viewers of public roads or highways should 



be paid by the County Treasurer upon 
their pres(>nting a certificate from the 
Clerk of Quarter Sessions that such ser- 
vices had been performed by them, but re- 
viewers and viewers upon a third or any 
subsequent view were to be paid by the 
persons at whose instance they were ap- 
pointed. This rule was unchanged until 
the passage of the Act of May 16, 1891, 
P. L. 90. It was held by us, in Road in 
Mount Joy Township (No. 3), 19 L. L. R., 
94, that, after the passage of the last men- 
tioned act, we had power to order the 
payment by the county of the costs of the 
view, review and re^review, but would not 
do so where a contest arose chiefly over a 
question of damages, and the variance in 
the reports in this respect was slight. 

We are, however, now confronted with 
the Act of June 25, 1895, P. L. 284, 
which was not cited nor passed upon in the 
Mount Joy township case. It is urged 
that under it the duty is mandatory on our 
part to order the payment of all costs. Of 
course, here we have an original view, 
though the report is adverse, and in this 
respect the present case differs from Road 
in Mount Joy Township, supra, wherein it 
was requested that the county pay the 
costs of all the views. We are, therefore, 
of the opinion that even under the Acts of 
1836 and 1891 such costs as are here 
claimed are payable and should be paid 
out of the county treasury ; and, therefore, 
so far as the point now raised is concerned 
we feel bound to make the rule absolute. 

A careful examination, however, of the 
Act of 1895 reveals a somewhat singular 
situation. It purports to be ** An Act to 
amend the amendment of the first section 
of an Act, entitled, * An Act fixing the pay 
of road commissioners and bridge viewers 
and reviewers and appointed commissioners 
to run township lines and to divide bor- 
oughs into wards and township division 
lines, and surveyors of this Commonwealth, 
approved the thirteenth day of May Anno 
Domini one thousand eight hundred and 
seventy-four, providing that such commis- 
sioners, viewers and surveyors shall be 
paid by the proper county, or by the pe- 
titioners as the court shall by order direct/ 
providing for the filing of the report of 
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viewers and a statement of services ren- 
dered." A reference to the Act of May 
13, 1874, P. L., 188, shows its caption to 
be, " An Act fixing the pay of road com- 
missioners, road and bridge viewers and 
reviewers and appointed commissioners to 
run township lines and to divide boroughs 
into wards and township division lines and 
surveyors in this Commonwealth." The 
words in the caption of the Act of 1895, 
*^ Providing that such commissioners, 
viewers and surveyors shall be paid by the 
proper county or by the petitioners as the 
court shall by order direct," are not at- 
tached thereto, but after a diligent search 
of all the Acts of Assembly passed since 
the Act of 1874, we have found that the 
Act of May 26, 1898, P. L., 144, amends 
the Act of 1874 by adding this proviso 
thereto. In addition we find that Section 
1 of the Act of 1874 reads as follows: 
*^ That from and after the passage of this 
Act the pay of viewers and reviewers of 
roads and bridges, commissioners of roads 
and of commissioners appointed to run 
township lines and to divide boroughs into 
wards and township division lines in the 
several counties of this Commonwealth 
shall be two dollars ($2), and the pay of 
surveyors for that purpose shall be four 
dollars ($4) for every day necessarily em- 
I ployed in the duties of their oflBce." The 
' Act of 1895 says: ^^ Section 1. Be it en* 
I acted, &c., that the first section of the said 
Act of Assembly which reads as follows, 
namely : ^ That the pay of viewers and 
reviewers of roads and bridges, commis- 
sioners of roads, and of commissioners ap- 
pointed to run township lines and to divide 
boroughs into wards and township division 
lines in the several counties of this Com 
monwealth shall be two dollars, and the 
pay of surveyors for that purpose shall be 
four dollars for every day necessarily em- 
ployed in the duties of their oflBce, and 
the same shall be paid by the proper 
county or by the petitioners asking for 
their appointment, as the Court shall by 
order direct when such proceedings are 
ended ' shall be amended to read as fol- 
lows." A comparison, therefore, of Sec 
tion 1, as set forth in the Act of 1874, and 
Section 1, as recited in the Act of 1895, 



shows that they are not the same, and that 
there has been introduced, into the section 
which is recited for amendment, in the Act 
of 1895, certain things which are not con- 
tained at all in the Act of 1874. The Act 
of 1898, however, provides that, ** Section 
1. Be it enacted, &c.. That the first sec- 
tion of the said act of Assembly which 
reads as follows, namely : * That from and 
after the passage of this act the pay of the 
viewers and reviewers of roads and bridges, 
commissioners of roads, and of commission- 
ers appointed to run township lines and to 
divide boroughs into wards and township 
division lines in the several counties of 
this Commonwealth, shall be two dollars 
($2), and the pay of surveyors for that 
purpose shall be four dollars ($4), for 
every day necessarily employed in the 
duties of their oflBce,' be and the same is 
hereby amended to read as follows namely: 
That the pay of viewers and reviewers of 
roads and bridges, commissioners of roads, 
and of commissioners appointed to run 
township lines and to divide boroughs into 
wards and township division lines in the 
several counties of this Commonwealth, 
shall be two dollars, and the pay of sur- 
veyors for that purpose shall be four dol- 
lars for every day necessarily employed in 
the duties of their oflBce, and the same 
shall be paid by the proper county, or by 
the petitioners asking for their appoint- 
ment, as the court shall by order direct 
when such proceedings are ended." It 
will, therefore, be observed that the Act of 
1874 is the only act set forth in the title 
of the A3t of 1895 as the one to be 
amended, and that there is nothing in the 
Act of 1895 referring in any way to the 
Act of 1898, or giving indication that it is 
this act which it is intended to amend. 

Referring again to the title of the Act 
of 1895, we find that the object of the 
amended act is to provide ^^ for the filing 
of the report of viewers and a statement of 
services rendered." But the amended 
section reads : '* That the pay of viewers 
and re- viewers of roads and bridges, com- 
missioners of roads and of commissioners 
appointed to run township division lines in 
the several counties of this Commonwealth 
shall be two dollars, and the pay of sur- 
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veyors for that purpose shall be four dol- 
lars, for every day necessarily employed 
in the duties of their office, and the same 
shall be paid by the proper county in all 
cases at the time of the session or term of 
Court to which their report is rendered 
and filed, and the petitioners asking for 
their appointment shall pay the same 
amount into the County Treasury, in all 
such cases as the Court by order may 
direct; and the Court may require said 
petitioners to file a bond, together with 
their petition, in a sufficient sum to secure 
the payment of the same when the case is 
concluded." It will be observed that 
there is nothing in this section whereby 
directions are given as to the filing of the 
report, but merely a reference to the pay- 
ment of the costs when the report is ren- 
dered and filed, and there is absolutely 
nothing contained in it which requires a 
statement of the services rendered to be 
returned to the Court. Section 8 of 
Article 3 of the Constitution provides that 
*^No bill, except general appropriation 
bills, shall be passed, containing more than 
one subject, which shall be clearly ex- 
pressed in its title." If, therefore, the 
title of an act does not clearly indicate 
its subject matter, it is unconstitutional. 
Ruth's Appeal, 10 W. N. C, 498. Of 
course, it is not necessary that the title 
should be a complete index of its contents. 
Com. vs. Green, 58 Pa., 226. And it is 
said that, it is only necessary that the title 
shall fairly give notice of the subject of 
the act so as to reasonably lead to an 
inquiry into its body : Allegheny County 
Home's Case, 77 Pa,, 77 ; Maiich Chunk 
vs. McGee, 81 Pa., 433. And if an act 
entitled a supplement to a former one, the 
date and title being given, be germane to 
the original statute, it does not violate the 
constitutional provision; Craig vs. Pres- 
byterian Church, 88 Pa., 42. Here, how- 
ever, we have a totally defective recitation 
of the section amended, and an attempt to 
amend an act, the date and title of which 
is not set forth at all, and in addition the 
purposes of the amendment are totally at 
variance with the provisions of the amend- 
ment itself. Such being the facts we are 
inclined to the opinion that the Act of 



1895 is unconstitutional and void. It is 
another glaring example of the careless- 
ness with which Acts of Assembly are at 
times prepared, passed and approved by 
the law making powers of the State. 



Q. 8. OP LANCA8TBR COUNTY. 
Bpad in Manheim Townaliip. 

Variation in description, 

A report of road viewers will be set aside 
wliere the notice of the meetiDg gave a differeot 
termination from that in the order. 

August Sessions, 1901. No. 474. 

Coyle ^ Keller ^ for exceptions. 

John A. Nauman^ contra. 

April 18, 1903. Opinion by Landis, J. 

The exception filed to the report of the 
reviewers in this case is, that the notices 
given of the meeting of the re-viewers 
were inadequate and differed in the de- 
scription of the road from the description 
in the order to the re-viewers, the notace 
giving a different termination of the road 
from that in the order, as will appear from 
the copy of the notice and aflBdavit of ser- 
vice attached to the order. 

An inspection of the order shows it to 
contain the following description : ^^ That 
a road hath been lately laid out by order 
of court from a point in a public road 
about eleven hundred feet northwest from 
the junction of a public road with another 
public road, near the premises of Stebli & 
Company, thence extending through lands 
of John W. Hiemenz and the Real Estate 
and Improvement Company and improved 
land of the Pennsylvania Railroad Com- 
pany, north forty-three and three-eighths 
degrees west, two hundred and seventy- 
four feet, to the termination, at a point in a 
public road, leading from another public 
road known as the Pleasure Road, to the 
Lititz turnpike," etc. The notice is for a 
road *^ beginning at a point in Manheim 
Township in a public road, about eleven 
hundred feet northwest from the junction 
of a public road with another public road, 
near the premises of Stehli & Company, 
thence extending through lands of John 
W. Hiemenz and the Real Estate and Im- 
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provement Company and land of the Penn- 
sylvania Railroad Company, north forty- 
three and three-^eighths degrees \?e8t, two 
hundred and seventy-four feet, to the 
termination, at a point in a public road 
known as the Pleasure Road, to the Lititz 
turnpike." It will be observed that the 
last named terminus is at a point in a pub- 
lic road leading from another public road 
known as the Pleasure Road, whereas the 
notice shows the end of the road to be in 
the Pleasure Road itself. There is a 
variation between the order and the notice, 
and it would seem to be a material one. 
This case is not an analagous one with that 
of the West Lampeter Township Road, 19 
Lano. Law Review, 70. In that case, 
the termini of the road were fixed in the 
petition, the order and the notice. The 
viewers, in laying out the road, ended it at 
a point Beventy-five feet from one which 
was named in the petition. No such facts, 
however, present themselves here. 

We think the exception should be sus- 
tained and the report set aside, and ac- 
cordingly we make this order. 

Exceptions sustained, and we do now 
appoint, upon the original petition, the fol- 
lowing alias re-viewers: John M. Miller, 
East Hempfield Township, Surveyor ; 
Maris fi. Weaver, West Lampeter Town- 
ship; John R. Bricker, Warwick Town- 
ship. 



H^ammon ffens^^lnw. 



C. p. OP LANCASTER COUNTY. 

Beinhart vs. Sener. 

Appeal from magi 9tr ate — Filing of. 

An appeal from a magistrate's judgment, not 
filed until after the next return day will be 
stricken off where the appellant took the appeal 
to his home ten days before the return day and 
his testimony that he was mislead by the 
magistrate is uncorrobj[>rated and contradicted 
by the latter. 

November Term, 1902. No. 81. 

Rule to strike off appeal. 

B. F. DaviSj for rule. 



John A . Nauman, contra. 

March 28, 1903. Opinion by Lan- 
Dis, J. 

On September 10, 1902, suit was begun 
by the plaintiff against the defendant, be- 
fore William C. Whiteside, Esq., a justice 
of the peace, and, after a hearing duly had, 
judgment was entered by the said justice 
in favor of the plaintiff on September 17, 
1902, for the sum of $60.00 and costs. 
On October 7, 1902, the defendant took an 
appeal, but did not file it in this court 
until November 8, 1902. In the mean- 
time a new term of court had intervened, 
and counsel for the plaintiff, claiming that 
the appeal was filed too late, thereupon 
obtained this rule. 

The defendant filed an answer admitting 
that the appeal was filed after the return 
day, but he claimed that he was misled by 
^the justice, and that the error was, there- 
fore, not attributable to his own fault, and 
he,. for this reason, now asks that it be en- 
tered nunc pro tunc. Depositions wene, 
therefore, taken upon this point, and to 
them we will briefly refer. 

The defendant says that when he took 
his appeal the justice told him if he had 
" it up for November court is time enough," 
and that he himself, therefore, thought that 
if he sent it up by the first of November 
that would be time enough. He sent it 
up on November 8. He admits that he 
could have sent it immediately after it was 
i taken, but that instead of so doing he took 
it home and kept it in his possepsion until, 
on the date aforementioned, he forwarded 
it to his counsel. He is not corroborated 
in these statements by any one, whereas, 
on the other hand, the justice contradicts 
him squarely. The statement of the latter 
as to what took place is as follows: He 
says that while he " was filling up the 
bond Sener said: ' Squire, you will have 
to enter this in court for me,' and I said, 

* no, not in civil cases. * * * You will 
have to have it entered yourself.' He 
asked me when he had to enter this, and I 
said, ^ I don't know whether there is a re- 
turn day in October or not, but,' I said, 

* they have one in November, and I think, 
in all probability, one in October, and that 
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you have plenty of time to correspond with 
Mr. Nauman about the matter.' " 

It cannot be doubted that where a party 
has failed to enter his appeal in time he 
will be allowed to enter it nunc pro tunc 
where he was misled by the magistrate as 
to the limit of time within which it could 
be entered. This principle is fully estab- 
lished by the cases of Henderson vs. 
Risser, 17 Lanc. Law Review, 17, and 
Gable vs. Bear, 18 Lanc. Law Review, 
342, both decided by this court, and the 
cases therein cited. But the difficulty 
with the defendant's case is that his facts 
do not measure up to the required stand- 
ard. According to his own story he took 
the appeal to his house and kept it there 
until such time as he saw fit to forward it 
to his attorney, and his testimony as to 
what the justice said being contradicted by 
the justice and being without corroboration, 
there is but oath against oath, and not a 
preponderance in favor of his contention, 
as there was in the cases above referred 
to. We, therefore, cannot see what war- 
rant wo would have for directing an entry 
of the appeal nunc por tunc. 

Upon the state of facts presented, we 
are of opinion that the rule should be 
.made absolute. 

Rule made absolute. 



C. P. OP LANCASTER COUNTY. 
Dr. J. C. Lingle vs. John M. Erb and Wife. 

Appeal from magistrate — Filing of. 

Ad appeal from a magistrate'ii Judgment will 
not be stiicken off because not filed on or before 
the fintt day of the next term where the appellant 
was mislead by the magistrate as to the time 
when the appeal had to be entered. 

May Term, 1903. No. 19. 

Rule to strike off appeal. 

John A. Nauman^ for rule. 

Willis G. Kendig^ contra. 

June 20, 1903. Opinion by Landis, J. 

On March 26, 1908, judgment was 
entered before John H. Eppler, a justice 
of the peace, in favor of the plaintiff and 
against the defendants for the sum of $175. 



On April 11, 1903, the defendants ap 
pealed, but the appeal was not entered in 
this Court until April 27, 1903. The 
next term of the Court of Common Pleas 
succeeding the taking of the appeal com- 
menced on April 20th; so that it was not 
filed in the Court of Common Pleas on or 
before the first day of the next term. If, 
therefore, no sufficient facts be shown, it 
would necessarily follow that the appeal 
was entered too late, and should be 
stricken off. 

John M. Erb, one of the defendants, 
however, alleges that at the time of the 
hearing he had no counsel ; and in answer 
to his inquiry as to when his appeal should 
be filed, the Justice, after consulting a 
calendar, which he had, informed him, the 
defendant, that he must enter it not later 
than April 27, 1903 ; and that he, there- 
fore, hoping to get a settlement, held it 
until that day and then entered it as he 
was directed to do. He says that he 
thought Mr. Eppler knew what he was 
talking about, and depended on that, and 
was thus misled. In confirmation of his 
statement. Squire Eppler was called as a 
witness, and when asked the question, 
'^ When he took out the appeal, did he ask 
you how long a time he had to perfect it? *' 
the Justice responded, *^ lie asked me how 
long a time he had to enter this appeal. I 
told him. he would have to enter it not later 
than the first day of the next term of the 
Court of Common Pleas, which fell on the 
27th day of April, 1903." This case is 
therefore clearly ruled by Henderson vs. 
Risser, 17 L. L. R., 17, and Gable vs. 
Bear. 18 L. L. R., 342, both decided by 
this Court, as well as a great many others 
of similar import. It is distinguishable 
from Reinhart vs. Sener, November Term, 
1902, No. 31. [See preceding case.] 
On account of the facts here appearing 
we are obliged to discharge this rule. 

Rule discharged. 
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C. p. OP LANCASTER COUNTY. 
McOanlay vs. Heise. 

Individual deed by executor with power 
to tell — Presumption. 

A ooDveyaooe iodlTidaally by an executor 
with power to sell and without iudividual iu- 
terest will be construed as an execution of the 
power. 

Where a will directs the executrix to sell real 
estate coupled with a direction to build a house 
on another tract devised to her out of the pur- 
chase money, the fact that she built the house 
before the sale will not invalidate the sale 
under said power. 

September Term, 1900. No. 14. 

Rule for new trial. 

W. U. Hensel and John E. Malone^ 
for plaintiff and rule. 

Simon P. Eby and J. W. Johnson^ 
contra. 

May 9, 1908. Opinion by Landis, J. 

The numerous phases in which this case 
has been presented before us have made 
those connected with it thoroughly conver- 
sant with its details. Therefore, so far as 
such parties are concerned, we might read- 
ily assume that no necessity exists at this 
time for a repetition of the facts. As, 
however, an appeal will, in all probability, 
be taken to a court of last resort, we feel 
that it might somewhat add to the conven- 
ience of that court if we again briefly pre- 
sent them. 

David Fisher, being possessed of an un- 
disputed title, in fee simple, of a tract of 
land, situated in 'the borough of Manheim, 
in this county, on May 4, 1865, conveyed 
the same to his wife, Elizabeth Fisher, her 
heirs and assigns. This real estate con- 
sisted of three lots, known on the general 
plan of the said borough as numbers 152, 
158 and 154, each lot being fifty-seven 



feet in width and containing, together, on 
South Charlotte street, one hundred and 
seventy-one feet, and extending in depth, 
along Ferdinand street, to an alley, two 
hundred and seventy feet. Elizabeth 
Fisher died on October 29, 1878, and her 
husband, David Fisher, died on February 
24, 1880. The deed above mentioned was 
only recorded in the recorder's oflBce of 
Lancaster county on April 16, 1884. 
David Fisher and Elizabeth Fisher left 
surviving them one child, Susanna Fisher, 
who intermarried with John K. Fisher. 
Elizabeth Fisher left a last will and testa- 
ment, which was duly proven before the 
register of wills on November 20, 1878. 
Letters testamentary on the same were 
granted to Susanna Fisher, who was named 
as executrix therein, and, by the said will, 
the testatrix devised the middle lot or part 
of No. 158, to her said daughter, Susanna, 
in fee simple, and the corner lot, which 
was part of No. 154, situated at the comer 
of South Charlotte and Ferdinand streets, 
with all the buildings and appurtenances, 
also to her said daughter, ^* to have and to 
hold the same as will appear below." 

The testatrix then also provided as fol- 
lows : ^^ It is my will, and I further order 
and direct, that the lot of ground [No. 
152] situated and fronting on South Char- 
lotte, and extending of that width eastward 
on the north side of lot now of Frances 
Harnish to Locust alley, and lots Nos. 1, 
2 and 8 [parU of lots Nos. 158 and 154] 
fronting on Ferdinand street, as follows : 
No. 1, thirty-two feet, Nos. 2 and 8, each 
thirty feet, and each of them extending 
southward one hundred and six feet to a 
ten- foot alley, shall, by my hereinafter 
named executor, be sold, converted into 
cash, and the proceeds, with the materials 
fit for use in the old buildings on the cor- 
ner lot, shall be used to build a dwelling 
house on the comer lot, which house shall 
be a two-story log dwelling, not more than 
eighteen or twenty feet front, with a two- 
story back building or kitchen ; this house 
and lot of ground, and the money, if there 
be any left after the dwelling house is com- 
pleted, my daughter Susanna shall have 
the use of during the term of her natural 
life, and no part of it shall ever come into 
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the hands of her husband, and, at the de- 
cease of my daughter Susanna, the same 
shall descend to her child or children, dur- 
ing the term of their natural lives." 

The southernmost lot was No. 152, and 
it was the lot referred to as the one front- 
ing on South Charlotte Street and extend- 
ing eastward along the lot of Francis Har- 
nish. By the above clause in the will, it 
was to be sold for the purposes set forth 
in the will. 

About 1882, Susanna Fisher improved 
the property mentioned in the will of her 
mother as the comer property. At the 
time of her mother's death, there was upon 
this property only an old one-story log 
house. Instead, however, of erecting 
thereon '^a two-story log dwelling not 
more than eighteen or twenty feet front, 
with a two-story back building or kitchen," 
she built a large double two-story and 
mansard roof brick dwelling house, at a 
cost of about six thousand dollars ; whereas, 
the cost of a house such as was directed to 
be built by the will, as estimated by one 
of the witnesses, was about eighteen hun- 
dred dollars. 

On May 10, 1886, John K. Fisher and 
Susanna, his wife, in consideration of the 
sum of fourteen hundred dollars, made a 
deed to Christian Schmidtetter, his heirs 
and assigns, for a portion of the lot num- 
bered No. 152, and which was directed to 
be sold as aforesaid, describing the part 
thus sold as a *^ two-story store and dwell- 
ing house and lot or piece of ground situate 
on the east side of South Charlotte Street 
in the Borough of Manheim aforesaid, con- 
taining in front on said Charlotte Street 
eighteen feet, and extending of that width 
eastward to Locust Alley two hundred and 
sixty-five feet, more or less." The lot 
thus sold adjoined the property of Mrs. 
Harnish on the north. In this deed, there 
is a recitation of title which reads as fol- 
lows: ** Being part and parcel of the same 
premises which David Fisher, by indenture 
bearing date the fourth day of May, A. D. 
1865, and recorded in the Recorder's 
oflBce in Lancaster in Record Book E, 
Volume 12, page 274, for the considera- 
tion therein mentioned, did grant, convey 
and confirm unto Elizabeth Fisher, his 



wife, and to her heirs and assigns forever, 
and the said Elizabeth Fisher being so 
seized of and in said premises in fee, on 
the twenty- ninth day of October, A. D. 
1878, died intestate, whereupon, the in- 
testate laws of this Commonwealth, the 
same descended to, and became vested in, 
her only child, the said Susanna Fisher, of 
the first party hereto, her heirs and assigns 
forever." It will be observed that, while 
it is herein stated that the said property 
descended and became vested in Susanna 
Fisher as the only child of Elizabeth 
Fisher, in truth and in fact, whatever 
rights or powers she had in the said prop- 
erty came to her under the will of her said 
mother, and, if any interest was conveyed 
by the said deed to the grantee named 
therein, it must have been by virtue of the 
right which she had as executrix to sell the 
said property under the authority of her 
said mother's will. 

The property thus conveyed to Christian 
Sshmidtetter was sold by the sheriff as his 
property to Emma B. Todd on November 
28, 1889, and on March 16, 189^1, Emma 
B. Todd and husband conveyed it to Kate 
Yodor. On April 7, 1899, Kate Yoder, 
in consideration of the sum of nine hundred 
dollars, conveyed it to John S. Heiss, the 
plaintiff, who is the occupier of it and 
claims to be the owner at the present time. 
At the time of the death of Elizabeth 
Fisher, there was no house on the Sclimid- 
tetter lot, but Susanna Fisher subsequently 
erected one thereon at the cost of about 
seven or eight hundred dollars. Since the 
deed was executed to Schmidtetter, other 
improvements have been made from time to 
time,amounting in the aggregate to from one 
to two thousand dollars, and the defendant, 
since he made his purchase, erected a 
stable thereon and made repairs around 
the buildings. 

Susanna Fisher died May 29, 1897. 
She left surviving her an only daughter, 
Louisa McCauley, who is the present plain- 
tiff. John K. Fisher, the husband of 
Susanna Fisher, is also dead. Claiming, 
therefore, that under the will of her grand- 
mother the title to this real estate became 
on the death of her mother, Susanna 
Fisher, vested in her, she has brought this 
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aetion of ejeotment. Upon the trial we 
held that as Susanna Fisher had no right 
to sell the property to Schmidtetter, ex- 
cept by the exercise of the power to sell 
contained in Elisabeth Fisher's will, she 
was presQmed to have exercised that power, 
even though she did not name herself as 
executrix in the deed, and for this reason 
we directed a verdict in favor of the de- 
fendant. The question which now pre- 
sents itself is whether or not we were in 
this respect correct. 

In regard to the execution of powers 
there are two lines of cases which seem to 
be well defined and not susceptible of ser- 
ious misconstruction. Of course the facts 
of a particular case can throw it either . to 
the one or the other. But the rules them- 
selves are not in any way impaired thereby. 
Thus in a case where the donee has both a 
power to sell and also an interest in the 
land itself, he shall be deemed to have 
made a conveyance of his own interest 
without reference to the power, unless it is 
specially stated therein that the deed is 
executed in pursuance of the power. An 
illustration of this rule is set forth with 

Sreat clearness by Mr. Justice Agnew in 
ingham's Appeal, 64 Pa., 845. He says: 
*' It may be admitted that the intention of 
the donee of a power is the true criterion 
to determine its execution. But this inten- 
tion must appear in the instrument itself. 
In Pennsylvania the rule is that the instru- 
ment must refer to the power to be ex- 
ecuted, or actually dispose of the subject 
of it: Wetherill v$. Wetherill, 6 Harris, 
266; Thompson vs. Garwood, 8 Whart., 
287; Meconkey's Appeal, 1 Harris, 259; 
Keefer vs. Schwartz, 11 Wright, 508; 
Commonwealth vs. DuflSeld, 2 Jones, 280; 
Heflfeman vs. Addams, 7 Watts, 116. 
When the donee of a power refers to it, or 
when he disposes of the subject of it by 
such a description as identifies it, the intent 
to execute it is free from uncertainty. A 
third mode of ascertaining the intention is 
when the instrument of execution cannot 
have any operation except on the ground 
that the donee intended to execute his 
power : as where it is a power to dispose 
of real estate, and he has none of his own. 
It is manifest the third mode is rather 



a legal presumption than a manifestation 
of intention — a positive inference drawn 
from a negative fact. But positive legal 
presumptions cannot judicially arise upon 
equivocal or uncertain conditions of fact.'' 
See also Hay vs. Mayer, 8 Watts, 208; 
Robeno vs. Marlatt, 186 Pa., 86; Wyn- 
koop vs. Wynkoop, 10 W. N. C, 66; 
McKendry vs. Shannon (No. 1), 201 Pa., 
881. 

But, where the vendor can convev no 
interest except by the execution of the 
power, he must be presumed to have exe- 
cuted it, or the act is entirely futale. 
There is a line of cases in this state upon 
this subject, which it may be interesting 
and instructive to briefly follow. Thus, 
in Allison vs. Kurtz, 2 Watts, 186, a 
testator directed that one year after his 
decease, and within two years thereafter, 
his plantation, with all the lands he 
possessed, was to be sold by his executors, 
and the price thereof equally divided 
among his four sons. One of the sons, 
Robert, died. The surviving executor and 
his wife — not, however, as executor, but 
in his individual capacity — together with 
his brother, William, and his wife, made a 
deed to the remaining son, John, for the 
land. This deed recited the conveyance 
to the testator, and that he, by his will, 
bequeathed all his lands to his sons, and 
that thereby the grantors being two of 
them, held two-thirds of the same. There 
was a clause of general warranty in the 
deed. It was held that powers executed 
by deed or will need not recite nor refer 
to the instrument creating the power, if the 
act done be such as cannot take effect but 
by virtue of the power, and that, though 
improperly recited, the execution was 
valid. See Powell on Powers, 111, 114. 
^^ Hence, a conveyance by one who was an 
executor, with full power to sell and con- 
vey, shall be construed to be an execution 
of the power contained in the will, although 
that power be not recited." In delivering 
the opinion of the Court, Mr. Justice Ser- 
geant said : ^^ The law, which mainly re- 
gards the design and object of the parties, 
will not suppose them to do a vain and 
useless thing; but, if there bo any way in 
which their design can take effect, it shall 
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be deemed to operate in that way. And 
this is the ordinary role as to all convey- 
ances. The policy of the common law is 
to take every man's grant so as to pass 
such an interest as shall be deemed most 
advantageous to the grantee. 2 Co., 35; 
2 Bac. Ab., 887. And where the grant 
is impossible to take effect according to the 
letter, then the law makes such a construc- 
tion that the gift, by possibility, may take 
effect. BenigncB faciendce sunt inter- 
pretatiofteg chartarum^ ut ren magia 
valeat quam pereat. Broom's Legal 
Maxims, 238." 

In Jones vs. Wood, 16 Pa,, 25, it was 
held that ^' where the donee of a power to 
sell land possesses also an interest in the 
subject of the power, a conveyance by him 
made without actual reference to the power, 
will not be deemed an execution of the 
power unless there be evidence of an in- 
tention to execute it, or at least, in the 
face of evidence disproving such an inten- 
tion ; but where the donee has no estate 
in the premises and his conveyance can be 
made operative only by treating it as an 
execution of the power to selU it will be so 
considered." Thus, in Henby vs. Warner, 
61 Pa., 276, the committee of a lunatic, 
authorized by Act of Assembly to sell the 
lunatic's land, by letter of attorney em- 

?>wered an attorney in fact to sell it. 
he attorney conveyed the land by deed 
in his own name, without referring to the 
power, and as if it were his own. It was 
held that the conveyance was to be deemed 
an execution of the power and passed the 
lunatic's title. And in Drusadow vs. 
Wilde, 63 Pa., 170, it was said: **The 
subject over which the testatrix possessed 
the power is particularly described, and 
the authorities are clear and consistent in 
holding that where this is the case the 
power will be effectually exercised, though 
the instrument does not mention or refer 
to it being an execution thereof. It is 
only when the words of the will may be 
satisfied without supposing an intention to 
execute the power that it is no execution." 
In McCrcary vs. Bomberger, 151 Pa., 
323, where an executrix who had power 
to sell mortgaged real estate in her own 
name, it was held that such execution was 



sufficient to bind the remaindermen. It 
was also held that *' when the donee of a 
power to sell land possesses also an inter- 
est in the subject of the power, a convey- 
ance by him without actual reference to 
the power will not be deemed an execution 
of it, except there be evidence of an inten- 
tion to execute, or at least, in the face of 
evidence disproving such an intention." 
And in Scott vs. Bryan, 194 Pa., 41, 
where a testator gave to his niece '* as her 
own separate estate" certain real estate 
^^ for her life, with the power to sell at any 
time and give a good fee simple deed 
therefor," and subsequently the niece exe- 
cuted a conveyance of the property in fee 
with general warranty, and no reference 
was made in the deed to the power, but 
the will containing the power was men 
tioned in the recital of the title in the 
deed, and the niece had no other real 
estate, it was held as follows : ** The refer- 
ence to the will, it is true, is in the recital 
of title ; but it is evidence, nevertheless, 
that the will and the donee's power under 
it were in her mind when making the deed, 
and in connection with the fact of convey- 
ance in fee with general warranty, evinces 
the intent to execute the power.' 

Therefore, it seems to us, that, under 
this latter line of cases, the execution of 
the deed of Susanna Fisher, with general 
warranty, to Christian Schmidtetter, was 
an execution of the power contained in her 
mother's will, for she had no other interest 
in this land, except by the executioQ of 
that power; for, if this werenot so, she re- 
ceived the purchase money of this land» 
but did ^^ a vain and useless thing " in the 
execution of her deed. Therefore, unless 
other valid objections intervene, we think 
the title to this real estate passed to Chris- 
tian Schmidtetter and thence to his vendees 
in regular succession. 

But it is urged that the house on the 
corner, which Elizabeth Fisher, by her 
will, directed her daughter to build, was 
erected in 1882; whereas the property was 
sold to Christian Schmidtetter in 1886; 
and that there is no evidence that the 
purchase money received from Christian 
Schmidtetter was ever used in its building. 
In support of this objection, the learned 
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cooDBel for the plaintiiF strongly urge upon 
our attention the case of Luff berry's Ap- 
peal, 125 Pa., 5t8, where a testator 
directed his executors to sell his real estate 
and divide the proceeds among certain 
charitable institutions. The bequests, 
however, failed, by reason of testator's 
death within one calendar month after the 
execution of his will. The Court there 
said that the power to sell became in- 
operative, and the land remained uncon- 
verted and descended to the testator's 
heirs at law. The distinction, however, 
between that case and the present one 
seems to us to be very pU'in. There, the 
purpose which the testator desired to sub- 
serve was impossible of execution, by 
reason of the Act of Assembly interposing 
and preventing the carrying out of his de- 
sign. In this case, however, the purpose 
—which was the building of a house — was 
actually executed; and, while the object 
was completed before the sale of the real 
estate which is now in dispute, yet, 
Susanna Fisher, advancing the money, 
lirst, to improve this very lot by building 
a house thereon, and, second, to accom- 
plish the purpose specified in the will of 
her mother, had a right to be reimbursed 
by making the sale in pursuance of this 
will. Her neglect to make the sale first 
and build the house afterwards seems to 
us not to invalidate the deed which she 
executed subsequent to the building; for 
she was carrying out the object designed 
by the said will, and the order in which 
she did it was of no importance. 

It has also been suggested that she and 
her husband executed a mortgage for 
$2,500 upon all the real estate, and the 
Supreaie Court, in Farmer vs. Fisher, 197 
Pa., 114, held that that mortgage was 
valid. It is, however, hardly necessary to 
say that that case rests upon an entirely 
different principle — one that is in no way 
here involved. What was decided there 
was, that, where a grantor, who has parted 
with his title by a deed which has not been 
recorded, dies, and his heir enters, and, in 
good faith, without notice, mortgages the 
land, and subsequently the deed is re- 
corded, the mortgage is good against the 
grantee or his representative. The prin- 



ciple here announced would also have been 
inapplicable for another reason. Susanna 
Fisher owned part of the real estate which 
was covered by the mortgage, and, there- 
fore, even though her mother's deed was 
recorded in time, the rule which we have 
stated in the outset of this discussion 
would cover the objection, her own interest 
being, in that case, encumbered by the 
mortgage, and the power of sale being 
then unexecuted. 

Looking at the case from all its various 
aspects, we are persuaded that the legal 
title to the premises in dispute is vested in 
the defendant, and that the plaintiff cannot 
maintain her action of ejectment. We, 
therefore, have concluded to discharge this 
rule. 

Rule discharged. 



C. P. OP LANCASTER COUNTY. 
Oook vs. Oonestoga Traction Oo. 

Action for injury to minor child — Joifi- 
der of parptit and child — Act of May 
W, 1897, P. L. 62. 

Under Section 1 of the Act of May 12, 1897, 
only one suit can be brought by a parent aud a 
minor child for damages for an injury to the 
oiiild not resultinfif in death, and, at least before 
the right of action is barred by the statute, 
either of said patties may join in an action 
brought in the name of the other. 

In such case suit having been brought by the 
parent, and, on a rule entered at the instance of 
the plaintiff on himself as father and next 
friend of the injured minor child to join in 
said action, the court having ordered said 
rights of action to be joined in the one suit, and 
a statement having been filed for the child and 
an amended statement for the parent, said 
statements and rule will not be stricken off as 
improvident. The court might have made the 
order on its own motion, and the order having 
been entered by it, it is presumed to have done so. 

May Term, 1901. No. 65. 

Rules to strike oiF rule on James E. W. 
Cook, father and next friend of Hubert 
James Cook to join in action, statement of 
Hubert James Cook and amended statement 
of James E. W. Cook. 

W, U. Hen Bel and Walter C. Douglas, 
Jr., for rule. 

The joinder proceedings were irregular 
and improvident. 
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The defendant had no notice. 
The second right of action was waived 
under the Act of 1897. 

O, E, Montgomery and A. H. Powden^ 
contra. 

July 11, 1908. Opinion by Landis, J. 

The facts of these cases are brief, and 
yet it is necessary to state them in order 
that a complete understanding may be had 
of the above proceedings. 

On April 22, 1901, an action of tres- 
pass was instituted by James E. W. Cook 
against the Conestoga Traction Company, 
and on May 27, 1901, the plaintiff filed his 
statement in which he alleged that Hubert 
James Cook, his minor child of five years 
of age, was, on December 29, 1900, 
wrongfully and negligently put off a car of 
the said defendant company, whereby the 
same minor had been permanently injured, 
and that he, the plaintiff, had incurred loss 
and expense thereby. On June 5, 1902, 
a rule was entered at the instance of James 
E. W. Cook, as plaintiff, on James E. W. 
Cook, father and next friend of Hubert 
James Cook, to join in the said action, 
pursuant, as it was therein stated, to the 
Act of May 12, 1897, P. L., 62. There- 
upon the Court ordered the action of 
James E. W. Cook, father and next friend 
of Hubert James Cook, to be joined in one 
suit to the action brought to the above 
number and term by James E. W. Cook, 
in his own right, and a statement was filed 
for Hubert James Cook and an amended 
statement for James E. W. Cook. The 
above rules were then obtained by the de- 
fendant, who alleged that the order thus 
entered had been improvidently made. 

The sole question that arises is, whether 
or not the Act of May 12, 1897, is suffi- 
ciently comprehensive to embrace the 
joinder of the above-named parties in the 
form above pursued ; for, if it is not, the 
order by which they were joined must 
necessarily be revoked. Section 1 of that 
Act provides, '*That whenever any injury, 
not resulting in death, shall be wrongfully 
inflicted upon the person of a child, and a 
right of action for such wrongful injury 
accrues to the child and also to the parent 
these two rights of action shall be redressed 



in only one suit brought in the names of 
the parent and the child." It follows 
therefore that the suit should have been 
originally begun with both the parties, 
who now claim damages, as plaintiffb, and 
it seems to me that this object only is 
effected by the amendment. 

Section 2 provides that ^^ Either the 
parent, or the child by its duly appointed 
guardian, may waive his or her right of 
action, and his or her failure to join in the 
suit within twenty days after service of a 
rule to join or be barred shall be conclosiTe 
evidence of such waiver. But if both 
parent and child join in the suit, separate 
verdicts shall be rendered, one verdict de- 
ter'T^ining the right of the child, and the 
other verdict determining the right of the 
parent, and separate judgments shall be 
rendered thereon with the right to separate 
executions. The rule herein referred to 
may be entered by the court of its own 
motion.*' It is true that in these cases 
the joinder was made on motion at the 
instance of the plaintiff. I do not, how- 
ever, think this makes any difference. 
The court made the order, and might have 
made it of its own motion, and is presumed 
to have so done, the order having been 
entered by it. It was of no importance 
who suggested it, so long as the court saw 
fit to act upon the suggestion. 1 am, 
therefore, persuaded that the technical ob- 
jection to the proceedings has no substan- 
tial basis. 

A careful examination of the reports has 
shown no case in the appellate courts in- 
volving this question, but there is authority 
upon a similar act of Assembly, and by 
analogy a like construction must be given 
to the act of 1897. The act of May 8, 
1895, P. L., 64, provides as follows: 
*' Section 1. That whenever injury, not re- 
sulting in death, shall be wrongfully in- 
flicted upon the person of a wife, and a 
right of action for such wrongful injury 
accrues to the wife, and also to the hus- 
band, these two rights of action shall be 
redressed in only one suit brought in the 
names of the husband and the wife. Sec- 
tion 2. Either the husband or the wife may 
waive his or her right of action, and his or 
her failure to join in the suit within twenty 
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daj8 after service of a rule to join, or be 
barred, shall be conclusive evidence of 
sach waiver, but if both join in the suit, 
separate verdicts shall be rendered, one 
verdict determining the right of the wife, 
and the other verdict determining the right 
of the husband, and separate judgments 
shall be entered thereon with the right to 
separate executions. The rule herein re- 
ferred to may be entered by the Court of 
its own motion." It will be observed that 
these two sections of the act of 1895 are 
almost identical in wording to the act of 
1897, and are the same in general mean- 
ing, except that the one applies to a minor 
child and its parent, while the other applies 
to husband and wife. Taking the act of 
1895 we find it construed in Madara v«. 
Shamokin and Mount Carmel Electric Rail- 
way Company, 192 Pa., 542. It was 
there held that where an action of trespass 
has been brought by a husband and wife 
in right of wife for personal injuries to 
her, and the defendant has pleaded the 
general issue, it is not error for the Court 
more than two years after the accident to 
permit the record to be amended so that 
the rights of husband and wife should be 
consolidated, and the proceedings pursued 
to separate verdicts in accordance with the 
provision of that Act. Again in Don- 
oghue vs. Consolidated Traction Company, 
201 Pa., 181, it was held that the provi- 
sion of the first section that the rights of 
action of both husband and wife '^ shall be 
redressed in only one suit" is mandatory, 
and only one suit can be brought for the 
injury, and that there is nothing in the 
second section which is repugnant to the 
first section, or which permits either hus- 
band or wife to bring a second suit. It 
would, therefore, follow, from the same 
role of interpretation, that by the first sec- 
tion of the act of 1897 but one suit could 
be brought against the defendant company, 
and if at its inception both parties were 
not represented therein, either one, at least 
before the right of action is barred by the 
statute, has a right to join and become 
parties thereto. As was said by Mr. 
Justice Mitchell, in the case last cited, 
^* The provisions of the second section are 
as much for the benefit of the husband and 



wife separately or jointly as plaintiff or 
plaintiffs as they are for the defendant, and 
there is no obligation on one more than on 
another to procure a rule." This applica- 
tion and order for joinder having been 
made at a proper time, I think it was allow- 
able, and the present rules must, there- 
fore, be discharged. 

The three rules above mentioned are, 
therefore, discharged. 



Jw^ Mi«(ftl«ns, 



The Law Student's Dream. 

BT 0. H. D. 

Audita Querela, a p^ay Spanish maiden, 

To young Scire Facias quite lost ber heart; 
Bald she: **Tho* you're poor, you may habeas 
eorpvBf 
I am yours in fee simple till death doth us 
part." 

But. her uncle, u^uff Venire Facias do Novo, 
To love's ardent pleadings made haste to 
demur ; 

He said 'twas a case of misjoinder of parties, 
That none but a noble could ever have ber. 

Q^are ejecU the youth from the freehold, 

Vi et armis he kicked him the length of the 
hall; 

He did not have time to replevy his Utp coat. 
Nor could he respondeat ouster at all. 

But true love can uever be barred or non-suited, 
He met her per node at de Novo^s place ; 

As demandants her lips did not traverse his 
kisses, 
As tenant he held ber in loving embrace. 

At last he said softly : '* Audita, darling, 
I fear in repleader we may find no hope. 

In is up to your Scire that exeat regnOy — 
Add similiter y loved one, and let us elope." 

To this the fair maid pleaded naught in abate- 
ment. 
Though her blushes gave color to cheeks, 
rosy red ; 
She filed no demurrer nor asked an imparlance. 
But alleged a disclaimer and thus to him said: 
** Though Uncle de Novo may damn with man- 
damuSy 
Aud ask quo warranto you take me away. 
Absque hoc he is right to demand my appearance 
I deliver you seisin for ever and aye." 

Said he: **To my arms. Audita, Beloved One, 
No writ of distringas shall keep us apart ; 

No other shall ever bring writ of ejectment 
To oust you, my dear, from the close of my 
heart." 



Digitized by 



Google 



820 



LANCASTER LAW REVIEW. 



He urged her to flee, but the maideu nil dieity 

Her Boul was possessed by divers alarms. 
Until, feariug the uncle would come and bring 
trover, 
AiButnpaU the maid down the stairs in his 
arms. 

From that venue the twain departed in$ianUr 
To pay for a license the requisite toll, 

And when daylight on darkness iuforced a con- 
tinuance 
Audita had ceased to be a feme sole. 

In a neat little messuage they live, and are 
happy, 
From the world all secluded, its cares and its 
sins. 
Their joinder of issue has proved must success- 
ful,— 
They are tenants in common of beautiful 
twins. 

The one is named Profert (his pa will display 
him, 

Most amiable youngster that man ever had). 
And you can hear Oyer without even craving, — 

He always is bawling, his temper is bad. 

MORAL. 

The moral of this is to know well your pleading, 
You must prove yonr scienter, certain and sure; 

If you do, the exam will descend on you moUitert 
If not you must suffer the peine forte et dure, 

— Green Bag. 



Another Judgment against a Labor Union. 
Some unusual claims against the Labor 
Union for damages caused by a strike were 
presented in a jury case recently tried in 
Vermont, as reported in the daily press. 
A manufacturing company brought suit 
against a machinists' lodge for $10,000 
damages caused by intimidation to prevent 
non-union men from filling positions made 
vacant by strikers. Among the grounds 
of damages alleged were the facts that the 
employer was forced to maintain a board- 
ing-house for his nonunion employees, and 
was obliged to protect them by hiring pri 
vate police. The defendant was a lodge 
of the *^ Independent Association of Ma- 
chinists," and the report does not state 
whether or not it was incorporated, but 
the implication seems to be that it was not. 
A verdict and judgment gave the plaintiff 
$2,500 damages. The press report says 
it is expected that efforts will now be made 
to enforce collection upon property of in- 
dividual members as well as the union 
treasury, and adds that if this step suc- 



ceeds it will establish a new principle of 
law affecting labor disputes in this country, 
though the case stands practically on all 
fours with the Taff Vale railroad decision, 
recently rendered in England. But it is 
altogether a mistake to say that this kind 
of a remedy against an unincorporated 
labor union has hitherto been unknown in 
the United States. A recent article in the 
^^ Green Bag" on the incorporation of 
labor unions and many newspaper editor- 
ials have proceeded on the theory that 
labor unions and their members are irre- 
sponsible unless the unions are incorpor- 
ated, but this is certainly an error, as 
shown by cases mentioned in the February 
**Case and Comment," p. 97, in which 
actions of the same character as the Ver- 
mont case have been brought and main- 
tained against unincorporated unions. The 
Vermont case, therefore, though it may be 
novel in some of its incidents, is not so 
with respect to the principle of law on 
which the decision is based. — Case and 
Comment. 



** What is your name ? " inquired the 
justice. 

** Pete Smith," responded the vagrant. 

" What occupation ? " continued the 
Court. 

^^ Oh, nothing much at present; just cir- 
culating around," replied the prisoner. 

^^ Retired from circulation for thirty 
days," drily remarked the Court. 



OPINIONS IN LOCAL COUKT. 

On Saturday, August 15, 1908, JunoB 
Landis handed down opinions as follows : 

John Cook vs. the Columbia Brush 
Company, exceptions to a former decree 
dismissed. (By Judge Butlbb). 

H. C. Young vs. A. W. Geiske and C. 
R. Strickler, rule for new trial discharged. 

Leonard R. Heilig et at. vs, Sarah R. 
Heilig et al.y rule for new trial discharged. 

In re road in Ephrata township. Ex- 
ceptions to report of viewers. Report sot 
aside. 

Daniel Stokes vs. Harry Fulton. Role 
for new trial discharged. 
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Q. 8. OF LANCASTER COUNTY. 

In re Annexation of Territory to the Bor- 
ough of Elizabetiitown. 

Boroughs — Petitions to enlarge — De- 
positions — Costs. 

The court has no authority to impoee upon 
petitioners to annex certain lands to a borough 
who withdrew their petition, the costs of depo- 
sitions taken by the exceptants thereto. 

November Sessions, 1902. Minute 490. 
Exceptions to taxation of costs. 
W. U. Henselj for exceptions. 

Coyle ^ Keller and Isaac B. Herr^ 
contra. 

June 27, 1908. Opinion by Landis, J. 

On November 17, 1902, a petition was 
presented in this Court, having for its ob- 
ject the annexation of certain lands ad- 
jacent to the borough of Elizabethtown, 
and on November 20, 1902, a number of 
exceptions were filed thereto. Therefore, 
in pursuance of a rule duly entered, depo- 
sitions were taken on the part of the ex- 
ceptants, which were filed in this Court on 
December 13, 1902. On December 15, 
1902, the petitioners by leave of Court 
withdrew their petition, and the exceptants 
then filed a witness bill of $75.98 for costs 
incurred in taking the said depositions. 
The bill was taxed by the clerk and is 
now before us on appeal. The question 
presented is whether such costs can be 
charged to the petitioner in the absence of 
any statutory provision imposing such re- 
sponsibility upon them. 

In Wadlinger on Costs, p. 881, it is 
said that ^^ the costs of witnesses whose 
depositions are taken under a rule of Court 
before a justice of the peace, notary pub- 
lic, commissioner or examiner, appointed 
by the Court, are the same as those al- 



lowed witnesses for attendance at Court. 
The witnesses are constructively in attend- 
ance at Court, and their testimony is re- 
duced to writing by the person designated 
for that purpose for the convenient de- 
spatch of the business of the Court." 
This rule would, however, appear to relate 
exclusively to such cases where the wit- 
nesses might be heard by the Court, but 
for convenience the other method is pur- 
sued. It was therefore held by us in 
Rice vs. Rice (No. 2), 18 Lane. L. Rev., 
381, that the costs of depositions taken 
before a magistrate on a motion to dissolve 
a preliminary injunction are properly tax- 
able as costs in the case. 

The proposition here presented is, how- 
ever, a very different one, and must rest, 
if chargeable to the petitioners, upon an 
entirely different basis. Courts in cases 
brought before them have to a large de- 
gree control over the costs, and may often 
direct them to be paid according to what 
may appear to them to be equitable and 
just. Again the witnesses called therein, 
even though examined on deposition, are 
presumed to be in Court, and are therefore 
to be paid in like manner as witnesses 
actually appearing there. But in cases of 
this character there is no such presump- 
tion. The proceedings are not always 
strictly before the Court. In this very 
instance, under the Act of Assembly, the 
presentation is first made before the Grand 
Jury, and is only afterwards reviewable 
by the Court, and, the exceptions going to 
informality in the proceedings, the deposi- 
tions are to be treated like those taken to 
support exceptions on certiorari and other 
similar proceedings. 

It is therefore important to inquire if 
any Act of Assembly directs their pay- 
ment. My investigation has failed to find 
any authority by which the Court can 
order the payment of such costs, and even 
in road cases where the Acts of Assembly 
seem to confer upon the Court the power 
to make an order for certain expenses in- 
curred, it has been held the payment of 
witness fees is not included. Lebanon and 
Dyberry Road, 8 C. C, 461. Under the 
Act of May 19, 1887, P. L., 139, it was 
said that its object was to provide for such 
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costs as were not fixed by Statute, saoh as 
taking depositions, making surveys, &c., 
when necessary, after the report of the 
viewers and exceptions had been filed; 
Road in Warriorsmark Township, 126 Pa., 
805; Tremont Township Road, 6 0. C, 7; 
but this Act, referring exclusively to roads 
and highways, has no application to a pro- 
ceeding such as this. 

Being therefore persuaded that the ex- 
ceptants had no right to file the said bill 
of costs or have it taxed by the clerk the 
appeal is sustained and the taxation set 
aside. 

Appeal sustained. 



Snp^ni^ ^omL 



Emma £. Zook vs. Pennsylvania Railroad 
Oo. and O. Sener & Sons. 

Railroad Biding longitudinally on city 
street — Injunction — Equity practice 
— Question raised by pleading. 

The owner of property abutting on a street is 
entitled to an injunction to restrain a railroad 
company and an individual from constructing a 
railroad siding lonf^itudinally along said street, 
higher than the established grade. 

The only issues to be passed upon in a suit in 
equity are those raised by the pleadings. In 
this case, therefore, the complaint and prayer 
being against the laying of the track above 
the established grade, the question of the 
right to lay the track at grade is not involved, 
although the bill avers that the track is laid 
*Mn violation of law,'* and asks that the de- 
fendants be enjoined from **in any way encum- 
bering *' said street, and for general relief. 

Appeal of G. Sener & Sons, W. Z. 
Sener and J. Fred. Sener defendants from 
the judgment and decree of the Court of 
Common Pleas of Lancaster County, sit- 
ting in equity. 

In entering the decree on final hearing, 
making the injunction perpetual, the court 
filed the following opinion : 

April 4, 1903. Opinion by Landis, J. 

In this case the plaintiff filed her bill of 
complaint )ind obtained a preliminary in- 
junction, and a motion being made to dis- 
solve the same, the facts were presented 
before the Court, and, after due considera- 



tion, we denied the motion and continued 
the preliminary injunction until final hear- 
ing. We have now arrived at this stage 
of the case. 

Findings of Fact. — While the facts of 
this case, as brought out upon the final 
hearing, differ in only a few respects from 
those which were ascertained by us upon 
the hearing of the motion to dissolve the 
preliminary injunction, yet, as this is the 
final hearing, we are bound, under the 
equity rules, to again specifically find them, 
so that the case may be intelligently pre- 
sented for review. 

It is not denied that Mrs. Zook, the 
plaintiflf, is a resident of the city of Lan- 
caster, and that she owns a tract of land, 
with warehouses and storehouses erected 
thereon, located on the north side of a pub- 
lic street in the said city, known as Har- 
risburg avenue, near its junction with 
North Mulberry street. These buildings 
are used for the packing and storing of to- 
bacco. The tracks of the Quarryville 
branch of the Columbia and Reading Rail- 
way have been laid upon North Mulberry 
street, between James street and Harris- 
burg avenue, and thence, crossing north- 
ward over Harrisburg avenue, run a short 
distance to the west of the buildings of the 
plaintiff, to meet the tracks of the main 
line of the Columbia and Reading Railway, 
which lie farther to the north. Formerly 
these tracks were laid in accordance with 
the provisions of the charter of the Lan- 
caster and Narrow Gauge Railroad Com- 
pany, at grade ; but, several years ago, 
the Pennsylvania Railroad Company raised 
its bridge at the place where its main line 
crosses under North Mulberry street, and, 
because of this change, it, at the same 
time, raised the tracks of the Quarryville 
road for a distance of at least seventy-five 
feet on each side. Subsequently the tracks 
of the Quarryville road were also raised at 
Harrisburg avenue, and they are now at 
that place from nine to ten inches above 
the grade of the street. There was no au- 
thority given by the city of Lancaster for 
the making of any such changes as these, 
and, as we shall hereafter ascertain, it is 
extremely doubtful whether such authority 
could have been given. But no action, 
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however, has been taken on the part of the 
city to re-establish the former condition. 

The main tracks of the Pennsylvania 
Railroad Company, which is a corporation 
incorporated under the laws of the State 
of Pennsylvania and doing business and 
owning and operating railroad tracks and 
sidings, lie to the westward. 6. Sener & 
Sons, the defendants, who are a firm com- 
posed of William Z. Sener, J. Fred Sener 
and others, are engaged in the coal and 
lumber business in this city. They have 
purchased a tract of land immediately to 
the east of the plaintiff's property, and 
they now propose to run a siding from the 
tracks of the Pennsylvania Railroad Com- 
pany along Harrisburg avenue to their 
own property. It will thus be observed 
that the plaintiff's property lies between 
the main line of the Pennsylvania Railroad 
Company and the property of G. Sener & 
Sons. 

Some years ago the Pennsylvania Rail- 
road Company ran a siding from its main 
tracks eastward along Harrisburg avenue 
over ground where a pavement has since 
been laid, along the couth side of that 
street, to a frame building, which is now 
said to be used by its employes as a 
carpenter shop. This siding extends up 
to a point from about one hundred to one 
hundred and thiry feet of the Quarryville 
railroad tracks. Some time after it was 
put down by the Pennsylvania Railroad 
Company that company pushed it out into 
the street on Harrisburg avenue, filled in 
with dirt the place where it formerly was, 
and then laid a pavement at that place. It 
is now proposed by G. Sener & Sons to 
extend that siding further along Harris- 
burg avenue, longitudinally, eastward, and 
to cross, diagonally, from the south side of 
that street to the north side, and across 
the tracks of the Quarryville branch of the 
Columbia and Reading railway, in front of 
the plaintiff's property, thence continuing 
along Harrisburg avenue, and crossing the 
gutter on the north side of that street, 
about fifty feet east of the Zook property, 
and in upon their own premises. The 
effect of this will be that the tracks of the 
siding will run about twelve feet from the 
curb line of the street before the Zook 



property, and they will be raised to the 
same height as those of the Quarryville 
branch of the Columbia and Reading rail- 
way, which, as we have before said, are 
now between nine and ten inches above 
grade, — to be strictly accurate they are, 
according to actual measurement, nine and 
five-eighths inches above grade, and the 
fall from the tracks to the bottom of the 
gutter will be thirteen and one-fourth 
inches. 

Prior to the commencement of the work 
now complained of an ordinance was 
adopted by the City Councils of the City 
of Lancaster, and approved by the Mayor, 
whereby the said G. Sener k Sons were 
given the right and privilege to lay a siding 
railroad track on Harrisburg avenue to 
connect with the main line of the Pennsyl- 
vania Railroad Company at a point on the 
south side of the said Harrisburg avenue, 
and to extend eastward on the siding now 
on the south side of Harrisburg avenue 
and across said Harrisburg avenue at Mul- 
berry street into their property fronting on 
said Harrisburg avenue and Prince street ; 
provided that the said work should be 
done under the supervision of the Street 
Committee. There was, however, nothing 
contained in the ordinance whereby the 
defendants were permitted to lay the track 
above the grade of the street. In pursu- 
ance of authority claimed by them under 
the said ordinance, the said G. Sener & 
Sons made an arrangement with the Penn- 
sylvania Railroad Company by which it 
should do the work of laying the siding for 
them. Near daybreak on the morning of 
June 3, 1902, about seventy-five men, em- 
ployees of the Pennsylvania Railroad Com- 
pany, under the direction of Mr. Wiseman, 
the supervisor of said company, began to 
lay the said siding above the grade of the 
street, and had it completed to a consider- 
able extent, the frog being placed at its 
junction with the Quarryville branch, and 
the ties being laid, but the dirt and ballast 
not being yet filled in, when they were 
stopped by the injunction granted in pur- 
suance of this bill. 

There is no doubt that the tracks, as thus 
laid, will be above the grade of the street, 
and it has been shown by a preponderance 
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of proof — and we, therefore, find it as a 
fact — that the effect of this will be to ren- 
der it difficult, if not impossible, for the 
plaintiff to have access to her property 
from Harrisbarg avenue if this change is 
made, especially so with large teams, and 
that the entrance and exit to and from the 
building and the use of it will be encum- 
bered and hindered. In addition, it has 
also been shown that, since the shedding 
has been erected upon the Sener property 
a larger amount of water collects on Har- 
risburg avenue, and that this water drains 
upon her property in larger quantities than 
it formerly did before any such change was 
made, and that, if the track is completed as 
proposed, the Zook property will be, to a 
more or less extent, damaged by reason of 
water draining thereon in larger quantities 
than before. The water naturally drains 
to the northwest, and the change will cause 
an undue diversion of it. 

It is said by Mr. J. Fred. Sener that it 
was not the intention of the defendants to 
lay the tracks on the grade of Harrisburg 
avenue, as that street is at the present time, 
and it was also admitted by him that the 
street will have to be filled up in order to 
make access possible to the Zook property. 
But there has been no change in the grade 
and no authority shown under which any 
such filling in can be legally done in the 
said street. 

It is because of these grievances, and in 
order to protect herself against them, that 
the plaintiff has filed the present bill. 

Conclusions of Law. — Whether the 
fee of the street be in the municipality, in 
trust for the public use, or in the adjoining 
proprietor, it is in either case of the essence 
of the street that it is public, and hence 
under the paramount control of the Legis- 
lature as the representative of the public. 
Streets do not belong to the city or town 
within which they are situated, even though 
acquired by the exercise of the right of 
eminent domain and the damage paid out 
of the corporation treasury. The author- 
ity of municipalities over streets they de- 
rive, as they derive all other powers, from 
the Legislature — from charter or statute. 
The fundamental idea of a street is, not 
only that it is public, but public for all 



purposes of free and unobstructed passage, 
which is its chief and primary, but by no 
means its sole use. Dillon on Municipal 
Corporations, Vol. 2, Sec. 688, p. 811: 
" To the commonwealth here," says Chief 
Justice Gibson, '^ as to the king in Eng- 
land, belongs the franchise of every high- 
way as a trustee for the public; and streets, 
regulated and repaired by the authority of 
a municipal corporation, are as much high- 
ways as are rivers, railroads, canals or pub- 
lic roads laid out by the authority of the 
Quarter Sessions." O'Connor vs. Pitts- 
burg, 18 Pa., 187; McGee's Appeal, 114 
Pa., 470; In re Philadelphia and Trenton 
R. R. Co., 6 Wh., 26; Heckerman vs. 
Hummer, 19 Pa., 64. By virtue of its 
authority the Legislature may authorise 
acts to be done in and upon them and legal- 
ize obstructions therein which would other- 
wise be deemed nuisances, and as familiar 
instances of this may be mentioned the au- 
thority to railway, water, telegraph and 
gas companies to use or occupy the streets 
and highways for their respective purposes. 
It can also delegate to the municipality 
permission to grant these rights, and in 
such case, the municipality acting, those 
things cease to be nuisances when per- 
formed in pursuance or the sanction thus 
obtained. While a municipality can change 
the grade of a street and compel all per- 
sons to conform to the new grade thus 
established, it can only do so by compen- 
sating those who are damaged by reason 
of such change, and it cannot, under its 
general powers, legalize an obstruction 
therein to the detriment of the private 
owner, unless the same is expressly sanc- 
tioned by the Legislature* In Lewis vs. 
Homestead, 194 Pa., 199, it was even held 
that the borough authorities having the 
power to change the grade of streets and 
alleys, an ordinance authorizing a raising 
of the tracks of a railroad company, which 
necessarily involved changing the grades of 
the streets, was to be construed as an ordi- 
nance of the borough providing for a 
change of the grades of its highways 
crossed by the railroad. 

By the Act of April 8, 1873, P. L., 494, 
Sec. 8, the Lancaster and Reading Narrow 
Gauge Railroad Company, which is the 
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charter name of the railroad moDtioned 
above, as the Quarryville branch of the 
Columbia and Reading railway, was aathor- 
ised to occupy and cross, with its roads, 
any street, public or private road or turn- 
pike in the City of Lancaster, at grade. 
If, therefore, the road-bed of this railroad 
is above the grade of the street at Harris- 
burg avenue, it is there without any author- 
ity contained in the charter under which 
it was constructed. 

The ordinance granting permission to 
0. Sener & Sons to erect their siding, 
even if an exercise of powers legally vested 
in council, must necessarily be authority 
for a construction only on the grade of the 
street. If the Quarryville branch has 
trespassed upon the streets by raising its 
track, and the city has taken no action to 
oblige them to restore it to its proper posi- 
tion, this of itself would not permit, by 
implied construction of the ordinance, G. 
Sener & Sons to also raise their siding to 
the same level, and especially so when the 
elevating of such a siding above grade can 
only be done at the expense of private 
citizens. 

So far as the Pennsylvania Railroad 
Company is concerned there is no ordin- 
ance by which any right was granted to it 
by the city to occupy, at this or any other 
time, Harrisburg avenue. It will be ob- 
served that this avenue has been occupied 
longitudinally, and we are in grave doubt 
whether the railroad company even could 
exercise any such rights. In Pennsyl- 
vania Railroad Company's Appeal, 115 
Pa., 514, which is a case arising from the 
occupancy of a street in the Borough of 
Middletown, which is along the line of the 
Harrisburg, Portsmouth, Mount Joy and 
Lancaster railroad, now operated by the 
Pennsylvania Railroad Company, it was 
held that the Pennsylvania Railroad Com- 
pany did not have the right, under its 
charter, to occupy, longitudinally, a public 
road or street in a borough for the laying 
of its railroad tracks ; and, of course, the 
same rule necessarily applies to cities. It 
was there held that ^^ nothing in the 
statutes relating to the powers of the 
Harrisburg, Portsmouth, Mount Joy and 
Lancaster Railroad Company shows an in- 



tendment that the company should have 
right to lay its tracks lengthwise on other 
public highways," and Mr. Justice Trunkey , 
m delivering the opinion of the Court, said: 
^^ The course of legislation in Pennsylvania 
relative to railroads shows continuous care 
to protect the public roads from the grasp 
of railroad companies, except upon terms 
that they render an equivalent to the pub- 
lic." He also said: "That the Legisla- 
ture may authorize a railroad company to 
lay its tracks on a public street has not 
been doubted, since the decision in the 
Philadelphia and Trenton Railroad Com- 
pany's case, 6 Wh., 25. It ought to be 
equally free of doubt that, when not author- 
ized by legislative grant, a railroad com- 
pany has no right to appropriate and use 
a street or public highway for the laying 
of the tracks of its trunk line, switches, 
sidings or branches, and the power must 
be given in plain words, or by necessary 
implication." See also Commonwealth V9. 
Railroad Company, 27 Pa., 389; Penn- 
sylvania Railroad Company's Appeal, 98 
Pa., 150. In Philadelphia vs. River 
Front Railway, 178 Pa., 884, it was de- 
cided that the municipal consent is requisite 
to enable any railroad company, whether 
incorporated by special Act of Assembly 
or under the general railroad laws, to 
enter upon and occupy the highways of a 
city. The Court said that " those who 
would occupy the streets of the city for 
railroad purposes must, as their warrant 
therefor, show authority derived directly 
from the State, and the city cannot, with- 
out legislative sanction, legalize the con- 
struction, operation and maintenance of a 
railroad thereupon by any party not itself 
possessing a grant or franchise authorizing 
such use of the streets conferred by the 
Legislature expressly or by necessary im- 
plication; nor can it delegate to such per- 
son any portion of the authority vested in 
it by the Legislature." And in Pittsburg 
V8. Epping-Carpenter Company, 194 Pa., 
818, it was said by Judge Slagle, of Alle- 
gheny county, whose opinion was affirmed 
by the Supreme Court in a per curiam 
opinion that " a municipality may be 
charged with the care of a public highway, 
or other public grounds, but cannot dispose 
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of it or relinqaish the rights of the public, 
unless specially authorized by the Legisla- 
ture so to do." See, also, case of the 
Philadelphia and Trenton Railroad Com- 
pany, supra. It is, however, not necessary 
to the disposition of this case that the right 
of the Pennsylvania Railroad Company be 
expressly passed upon, and we do not mean 
definitely to do so ; for the defendants do 
not allege that any right which they claim 
to occupy Harrisburg avenue by laying 
their siding thereon is derived from the 
Pennsylvania Railroad Company's exercis- 
ing any powers which it may have in the 
the laying of its tracks and sidings. Their 
right, if right they have, is solely depend- 
ent upon the ordinance of the City of Lan- 
caster, and, therefore, it is necessary for us 
to consider whether the rule which pre- 
vents railroad companies, without legisla- 
tive grant, from occupying, longitudinally, 
the streets, does, or does not apply, with 
equal or greater force, to private individu- 
als. 

In Barker vs. Hartman Steel Company, 
129 Pa., 551, it was held that a manufac- 
turing company could not acquire, by lease 
from a railroad company, the right of emi- 
nent domain vested in the latter, so as to be 
able to construct and operate a railway upon 
the streets of a borough, even with the con- 
sent of the municipal authorities ; and in 
Hopkins vs. Catasauqua Manufacturing 
Company, 180 Pa., 199, that where a manu- 
facturing company, without the right of 
eminent domain and without che right of 
the municipal authorities, attempted to lay 
a railroad track over the public highway 
for the purpose of carrying scrap iron to its 
scrap house, the abutting owner, having a 
special interest in the street, as he must 
use it as a means of access to his property, 
had a right to object to its construction 
and could maintain a bill for an injunction 
to restrain such use of the street. It was 
said, by the learned judge delivering the 
opinion in that case, that '^ even if the bor- 
ough authorities had granted leavo to put 
the track where it is, such action would 
have been void." 

It is no answer to say that, where the 
railroad company was authorized to con- 
struct its road-bed, and, in the doing of the 



work, it fails to conform to grade, it is liable 
to damages for the injuries sustained by 
reason of the improper construction. Duke 
vs. B. and C. V. K. Extension Company, 
129 Pa., 422. While there may be, per- 
haps, such a remedy for the plaintiiF, yet, if 
he alleges that his injury is irreparable, and 
shows facts upon which to base this assertion, 
he has also a remedy, if he moves in time, 
by restraining the illegal use of the street. 
Germantown Pass. Ry. Company vs. Citi- 
zens' Pass. Ry. Company, 151 Pa., 138. 
And where a company exceeds its powers 
in dealing with the property of others, even 
such an averment has been held unneces- 
sary. Shamokin Borough vs. Electric Ry. 
Company, 196 Pa., 166. We, however, 
again repeat these principles have no ap- 
plication to the present case, for 6. Sener 
& Sons do not rest their case upon any 
authority vested in either the Pennsylvania 
Railroad Company or the Quarryville 
Railroad Company, but solely upon their 
own private right by virtue of the city or- 
dinance. 

The point was also raised that, although 
the unauthorized occupation of a public 
street by a railroad track may be regarded 
as a nuisance per ae, which will be enjoined, 
an injunction against it will not be granted 
at the suit of a private citizen, unless the 
plaintiff can make out a case of special 
damages. Larimer Ry. Co. vs. Railway 
Co.;*137 Pa., 533. There is apparently 
no difficulty in the present case, even if we 
adhere strictly to this rule. While this doc- 
trine has been recognized by the courts, it 
has been somewhat modified in the later 
decisions. In the case of Thomas vs. Inter- 
County Street Ry., 167 Pa., 120, it was 
held that the owner of property abutting on 
the street has standing in equity to ob- 
ject to the construction of a street rail- 
way upon the street, where it appears that 
the railway company had acquired no legal 
consent to the use of the street from the 
municipality, and Mr. Justice Williams, in 
delivering the opinion of the court, said : 
^^ The defendant company is in the street 
in front of the plaintiff's premises without 
municipal consent. It and its employes 
are trespassers; they are disturbing the 
surface of the highway, committing a nuis- 
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aDce upon it of a permanent and — accord- 
ing to the general belief — of a dangerous 
character. An abutting owner is not de- 
barred from proceeding in such a case be- 
cause there are other lot-holders on the 
same street who suffer in the same manner 
that he does. If the nuisance was a stable, 
or a dwelling that was being erected in the 
center of the same street, and the borough 
authorities neglected or refused to inter- 
fere with its erection, an abutting lot-owner 
would have no trouble in reaching the ear 
of a chancellor. Indeed, there are cases 
in abundance where the building of even 
a projecting window has been enjoined at 
the instance of lot-owners in the vicinity; 
80 also with encroachments upon and ob- 
structions in the way of the unrestricted 
use of public alleys and ways of all sorts." 
See also Penna. Railroad Co. vs. Electric 
Railway Co., 179 Pa., 584. 

We are, therefore, of opinion that, under 
the facts of this case, the defendants have 
no right to occupy Harrisburg avenue, 
even with the city's consent, and that they 
have no right to raise the grade of the 
street, to the detriment of the plaintiff, 
even though the tracks of the Quarry ville 
road are, at present, raised above the 
proper grade. For this reason, we think 
the plaintiff has standing by injunction to 
prevent the infringement of her rights and 
to protect her property against the dam- 
ages which would be caused thereby, and, 
in order that she may do this, we are of 
opinion that the preliminary injunction 
should be made permanent. 

Following, therefore, the above opinion 
to its sequence, we do now order that the 
following decree be entered, namely: 

And now, April 4th, 1903, this cause 
came on to be further heard at this term, 
and was fully argued by counsel, and 
thereupon, after due consideration thereof, 
it is ordered, adjudged and decreed as 
follows: 

That the defendants, G. Sener & Sons, 
William Z. Sener, J. Fred Sener and the 
Pennsylvania Railroad Company, their offi- 
cers, agents, operators and workmen, are 
hereby enjoined and restrained perpetually, 
ty the order and injunction of this court 
from laying a railroad track or siding on 



Harrisburg avenue, in the city of Lancas- 
ter, to connect with a siding of the Penn- 
sylvania Railroad Company, at a point 
from one hundred to one hundred and 
thirty feet west of the tracks of the Quarry- 
ville branch of the Columbia and Reading 
Railroad Company, and extending east- 
ward, on the south side of Harrsburg ave- 
nue, and crossing diagonally said avenue 
at Mulberry street, over the tracks of the 
said Quarryville branch of the Columbia 
and Reading Railroad Company, and fur- 
ther along Harrisburg avenue, and into the 
property of the said G. Sener & Sons, 
which fronts upon said street; and also 
from laying said siding above the estab- 
lished grade of said Harrisburg avenue, 
and from placing or erecting any ballast, 
ties or other obstructions over and upon 
said avenue above the established grade 
thereof; and they are further enjoined 
and restrained perpetually from interfering 
or intermeddling with the established 
grade of the said street or avenue before 
the plaintiff's premises by laying any rail- 
road track or siding thereon. 

It is further ordered and decreed that 
the defendants, G. Sener & Sons, W. Z. 
Sener and J. Fred. Sener, pay the costs 
of these proceedings. 

The court having dismissed exceptions 
filed to the above decree, the appellants 
took this appeal, assigning for error the 
findings of the court. 

ff. M. North and A. B. UassleVj for 
appellant. 

It was not clearly shown that the track 
was being laid above the legal grade of the 
street. The center of a street is always 
from three to ten inches higher than the 
curb as shown by the testimony of the city 
engineer. This street was below the curb 
line in one part. 

Absolute accuracy in grade is not re- 
quired. 

Warren vs. Henley, 31 Iowa, 31. 

Com. v8. Railroad Co., 127 Pa., 278. 

Winton vs. Railway Co., 1 Lac. Jur., 
190. 

Duke V*. Railroad Co., 129 Pa., 422. 

The Quarryville tracks are higher than 
the street and presumably by legal 



Digitized by 



Google 



828 



LANCASTER LAW REVIEW. 



aathority. This track should be lowered 
before the defendants are compelled to 
lower theirs. 

2 Smith on Mun. Corp., Sec. 1809. 

Detroit vs. Railroad, 90 Mich., 646. 

Railroad vs. Quincy, 136 111., 563. 

Railroad vs. Wakefield, 103 Mass., 261. 

The Court cannot enjoin a defendant for 
reasons other than those stated in the bill, 
and the decree must conform to the prayers 
of the bill. 

Cumberland Valley R. R. Co.'s Appeal, 
62 Pa., 218. 

Pa. S. V. R. R. Co. vs. P. & R. R. R. 
Co., 160 Pa., 277. 

Mano's Appeal, 4 Penny, 898. 

Barton's Appeal, 18 Pa., 67. 

D. & H. C. Co. vs. Penna. Coal Co., 
21 Pa., 181. 

Passayunk Bldg. Assn.'s Appeal, 83 
Pa., 441. 

The Court below was misled by the de- 
cision of Pennsylvania Railroad Company's 
Appeal, in 116 Pa., 514, where it was de- 
cided that the Harrisburg, Portsmouth, 
Mount Joy and Lancaster railroad had no 
right to lay a siding along a street in the 
Borough of Middletown, because the legis- 
lative authority was wanting. 

The Supreme Court of this State, as 
well as the Supreme Court of the United 
States, have decided that the Pennsylvania 
Railroad, from Philadelphia to Pittsburg, 
have legislative authority to lay a siding 
along a street of a municipality, so that it 
would have the right to do so. 

See Philadelphia vs. River Front Rail- 
road, 178 Pa., 884. 

Duncan vs. Pennsylvania Railroad, 94 
Pa., 435. 

Pennsylvania Railroad Company's Ap- 
peal, 128 Pa., 509. 

Pennsylvania Railroad vs. Duncan, 111 
Pa., 552. 

Pennsylvania Railroad vs. Duncan, 129 
Pa., 181. 

In Black vs. the Philadelphia and Read- 
ing Railroad, 58 Pa., 249, it was decided 
that the word railroad includes sidings. 

If the Pennsylvania railroad has legis- 
lative authority to lay a siding along a 
street, and an individual has municipal 
authority to connect a siding with said 



railroad, it would be such legislatiTe and 
municipal consent as is required by law for 
the said individual to lay said siding. 

We contend, however, that this siding is 
not being laid along the street. The street 
is sixty feet wide and the siding rons 
diagonally across the street. 

W. U. Henself for appellee. 

The findings of fact by the Court below 
were sustained by the evidence and will 
not be reversed except for clear error. 

Hancock vs. Melloy, 187 Pa., 871. 

Commonwealth ex rel. vs. Stevens, 178 
Pa., 548. 

Dilworth vs. Kennedy, 201 Pa., 888. 

Wolf vs. Christman, 202 Pa., 475. 

The city could not grant to individuals 
or a railroad company authority to occupy 
its streets longitudinally. 

Philadelphia vs. River Front Railroad 
178 Pa., 834. 

Smith's Law of Muniscipal Corporation, 
1287. 

Dillon on Mun. Corp., 716. 

Davis vs. Mayor, 14 N. Y., 506. 

Peoples R. R. vs. Memphis R. R., 10 
Wallace, 38. 

The question of the authority of the city 
to give permission to lay the siding was 
properly involved in the case. 

When the decree is entirely consistent 
with the general objects of the bill, with 
the prayer for general relief and with the 
proof, it will not be reversed because of 
immaterial variances of the reasons upon 
which it is based from those upon which 
it is asked. 

Wallace vs. Loomis, 97 U. S., 146. 

Preston vs. Longhan, 12 N. Y. Sap., 
813. 

Vail vs. Hammond, 60 Conn., 874. 

White vs. Allatt, 87 Cal., 245. 

Doherty vs. Holiday, 82 N. E. Rep., 
815. 

If Seners could not have been given 
authority by the city, their employment of 
the railroad company to lay their tracks 
would not improve their position. 

Under the evidence, the court was bound 
to grant the relief asked for. 

^Concluded in next number.^ 



Digitized by 



Google 



LANCASTER LAW REVIEW. 



829 



Lancaster Law Review. 



Vol. XX.] MONDAY, AUGUST iU 1908. rNo.43. 



Emma £. Zook vs.. Pennsylvania Railroad 
Oo. and O. Sener & Sons. 

Railroad Biding longitudinally on city 

street — Injunction — Equity practice 

— Question raised by pleading, 

(^Continued from last number,') 

July 16, 1903. Opinion by Brown, J. 

The real defendants below were 6. Sener 
& Sons. The complaint of the appellee, as 
set forth in her bill, is, that, under an ordi- 
nance passed by the councils of the City of 
Lancaster, authorizing them to lay a siding 
railroad track on Harrisburg avenue, in the 
City of Lancaster, to connect the main line 
of the Pennsylvania Railroad, they were 
about, without any authority so given by 
said ordinance to change the grade of said 
Harrisburg avenue as established by law, 
and to lay the said track or siding in front of 
her property at an elevation above the grade 
of the avenue and above the surrounding 
grade and level of the street or avenue, in 
such manner as to interfere with her pro* 
perty, to obstruct ingress and egress 
thereto and therefrom, to prejudice, dam- 
age and despoil the same, to imperil the 
same by great damage from water, and, in 
many and various ways, to interfere 
with and encumber her in the use of 
her property and in the use of said 
street or avenue, and her prayer for re- 
lief is, ^^ that the said 6. Sener & Sons, 
William Z. Sener and J. Fred. Sener 
and the Pennsylvania Railroad Company, 
their officers, agents, operatives and work- 
men, be enjoined and restrained, now tem- 
porarily, and hereafter perpetually, by the 
order and injunction of this Court, from lay- 
ing said railroad track or siding above the 
established grade of said street or avenue, 
and from placing or erecting any ballasting, 
ties, railroad track or other obstruction, 
along, over and upon the said street or ave- 
nue, and from digging any ditches, making 



any embankments, or in any way encumber- 
ing the said Harrisburg avenue, and from 
interfering and intermeddling with the 
established grade of said street or avenue, in 
any other manner, than to lay their said 
track upon the established grade thereof 

In awarding the injunction restraining 
the defendants from laying the siding, the 
learned judge below relied chiefly on the 
want of power in the city councils to grant 
permission to construct it. This question 
is not raised by the pleadings and cannot 
enter into the decision of the case. The 
only issues to be passed upon in a suit in 
equity are those raised by the pleadings : 
Thompson's Appeal, 126 Pa., 867 ; Penn- 
sylvania Schuylkill Valley Railroad vs. 
Philadelphia and Reading Railroad, 160 
Pa., 277 ; Morio's Appeal, 4 Pennypacker, 
898. What the plaintiff below complained 
of was not that the defendants were about 
to lay the siding, but that they were about 
to lay it at an elevation above the grade of 
the avenue, in such a manner as to inter- 
fere with her property rights; and the 
prayer is not for an injunction to restrain 
them from laying it, but from laying it ^Mn 
any other manner " than ^^ upon the estab- 
lished grade" of the street. We are to 
consider only that of which she complains, 
and determine whether or not, in the light 
of it, she is entitled to the specific relief 
asked for. 

One of the conclusions of the Court be- 
low was, that ** the ordinance granting per- 
mission to 0. Sener k Sons to erect their 
siding, even if an exercise of powers 
legally vested in council, must necessarily 
be authority for a construction only on the 
grade of the street." The correctness of 
this proposition cannot be questioned, and 
to it the appellants seem to take no excep- 
tion ; but, to avoid the effect of it, they 
say that they proposed to lay the siding on 
the street as they found it. The answer 
to this, however, is, that the Court has 
properly found as a fact from the testimony 
that ^^ it will also be necessary to fill up 
the street to the level of the siding, and it 
will cause to be maintained at or about the 
center of the street an embankment, device 
and construction of nine and five-eighths 
inches above its grade." 
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On the material allegations of the bill, 
as to the unlawful construction of the sid- 
ing by the defendants and the injury re- 
sulting from such construction of it to the 
plaintiff, the findings of the Court, which 
we will not disturb, were : ** There is no 
doubt that the tracks, as thus laid, will be 
above the grade of the street, and it has 
been shown by a preponderance of proof — 
and we, therefore, find it as a fact — that 
the effect of this will be to render it diffi- 
cult, if not impossible, for the plaintiff to 
have access to her property from Ilarris- 
burg avenue if this change is made, especi- 
ally 80 with large teams, and that the 
entrance and exit to and from the building 
and the use of it will be encumbered and 
hindered. In addition it has also been 
shown that, since the shedding has been 
erected upon the Sener property, a larger 
amount of water collects on Ilarrisburg 
avenue, and that this water drains upon 
her property in larger quantities than it 
formerly did before any such change was 
made, and that, if the track is completed 
as proposed, the Zook property will be, to 
a more or less extent, damaged by reason 
of water draining thereon in larger quanti- 
ties than before ;" and another finding was: 
" The ordinance under which the defend- 
ants proceeded to lay this track provides 
that a track or siding should be laid under 
the supervision of the street committee of 
councils. No evidence has, however, been 
presented before us to show that the work 
was being so done, or that even the Street 
Commissioner or any member of the street 
committee had any notice that it was about 
to be done, or was consulted about the 
manner in which it was being done, and no 
authority from the city to make the fill 
and change the grade has been presented 
by any one, nor has any provision been 
made to perform or pay for such work." 

These findings were fairly found from 
the testimony, and, in view of them, the 
specific relief prayed for by the plaintiff 
for protection from what would be a con- 
tinuing injury to her property and inter- 
ference with her full and free use of it, 
could not have been withheld by the Court 
below. So much of the decree as perpetu- 
ally enjoins G. Sener & Sons, William Z. 



Sener and J. Fred Sener, and the Penn- 
sylvania Railroad Company, their oflScers, 
agents, operators and workmen, from lay- 
ing a siding above the established grade of 
Harrisburg avenue, in the City of Lan- 
caster, and from placing or erecting any 
ballast, ties or other obstructions over and 
upon the said avenue above the established 
grade thereof in front of plaintifi'^s prop- 
erty, and from interfering or intermeddling 
with the established grade of the said 
street at said point, is affirmed, the costs 
below, as well as on this appeal, to be paid 
by G. Sener & Sons, W. Z. Sener and J. 
Fred Sener. 



Central Ouarantee Go. vs. White, et al. 
Practice — Binding instructions to jury 
—Effect of— Certified check— Valid- 
ity of — Rights of payee — Fraud — Evi- 
dence of mental incapacity of maker — 
When insufficient. 

Wbere a trial judge gives a biudinff direction 
as to tbe verdict, what be aaid to the jury Id 
explanation or comnieDt on the case, and hia 
retusal to answer points becoinea entirely im- 
material. If his conclusiou is right on tbe facta 
no error is committed, though the reasons as- 
signed are insufiBcient or even incorrect. 

A check by a depositor on his account certi- 
fied by the bank t>ecomes an obligation of tbe 
bank to the payee or holder, and in the absence 
of fraud or similar exceptional circumstaDoea 
the amount is as much withdrawn from tbe 
depositor's account as if the money bad been 
paid over the counter. Questions of considera- 
tion cannot afterwards be raised. 

Where the only evidence of mental iucapaolty 
of the drawer, offered to set aside a check made 
by a decedent in bis lifetime to one of his chil- 
dren, was the testimony of three physicians 
that he was suffering from senile dementia for 
several years, and was physically and mentally 
j unfit to transact business, but admitting that 
I be went about town attending to his ordinary 
I business and took care of himself and failing to 
i specify any unbusinesslike act, together with 
some testimony chiefly from interested witnesses 
as to lapses of memory, the court might rule 
it ins*j£Scient to go to the jury; and where there 
is also positive testimony to the contrary, 
the court is not in error in giving binding 
instructions to the jury for a verdict sustaining 
the check. 

Appeal of William S. White and Henry 
A. White, administrators of the estate of 
William White, deceased, from tbe judg- 
ment of the Court of Common Pleaa of 
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Lancaster County on a verdict for the 
plaintiff. 

This was an issue framed to determine 
the validity of a certified check of William 
White to his son Thomas C. White on the 
Lancaster Trust Co.., which the latter, on 
notice from William White's administrators, 
refused to pay. Subsequently the money 
was paid into court, and the said adminis- 
trators substituted as defendants. 

The court below, Livingston, P. J., 
gave binding instructions to the jury to 
find for the plaintiff. Verdict for plaintiff 
for $1,580 an d judgment thereon. 

Defendants then appealed, assigning for 
error (1 & 2) the action of the court in 
directing a verdict for plaintiff, (8-20) 
portions of the charge and answers to the 
plaintiff's points, the refusal to answer the 
defendants' points, and the rulings as to 
offers of evidence. 

B. F. Davis and T. B. Holahan^ for 
appellant. 

As Thomas had had nothing to do with 
his father for ten years, fraud might be 
inferred from the circumstances of the case. 

Buswell on Insanity, 305. 

Samuel vs. Marshall, 8 Leigh., 567. 

The evidence of the doctors as to the 
capacity of William White was direct, 
strong and conclusive, and it was grave 
error to take the question from the jury. 

The plaintiff is in no better position than 
Thomas White, the payee. 

Wirebach vs. Bank, 97 Pa., 543. 

Consideration may be inquired into in 
the case of a lunatic. 

Crawford vs. Scovell, 94 Pa., 48. 

The purchaser of such a paper takes it 
with constructive notice of all legal disa- 
bilities, such as infancy, coverture or un- 
soundness of mind. 

McClain vs. Davis, 77 Indiana, 419. * 

Sentance vs. Poole, 3 C. & P., 1. 

Burke vs. Allen, 29 N. H., 106. 

There was no proof of authority to 
certify the check by the clerk who did so, 
and he had no such power. 

Hill vs. Trust Co., 108 Pa., 1. 

Murray vs. Engle, 9 Mete., 311. 

The maker being a lunatic, the mere act 
of certifyin gdid not make the check valid. 



1 Daniel on Neg. Ins., p. 235. 

Story on Bills, Sec. 106. 

Byles on Bills, p. 150. 

Marine Nat. Bank vs. Nat. City Bank, 
59 N. Y., 67. 

As the plaintiff gave a cashier's check 
which has not been paid for the check in 
suit, it can loose nothing if it looses this 
suit and has given no consideration for the 
check in suit. 

The alleged certification in itself should 
have placed the plaintiff on its guard. It is : 

"Certified, $1500.00. 

Jno. Hertzler, Treasurer. 
Per Hartman. 
The Lancaster Trust Co., Lancaster, Pa." 

The certification did not warrant the title 
of the payee. 

The proceedings in William White's 
divorce case were not pertinent and wrong- 
fully admitted. 

It was not proper to allow Thomas White 
to testify, William White being dead and 
no other witnesses having been called by 
his representative, or being even present 
when the check was signed. 

Roth's Estate, 150 Pa., 261. 

ff. M. North, W. U. Hensel and John 
E. Patterson, for appellee. 

In the absence of fraud, accident or mis- 
take, the Trust Company made itself liable 
to the payee or holder in certifying the check. 

5 Am. & Eng. Enc. of Law, 56 andlO 
1094, n. 2. 

Wood's Byles on Bills, 14. 

Leeds vs. Merchants' Bank, 25 N. T., 
143. 

It could not set up a defense that it was 
fraudulently obtained when in the hands of 
an innocent holder for value. 

Merchants' L. & T. Co. vs. Bank of 
Metropolis, 7 Daly, 137. 

Mead vs. Albany Merchants' Bank, 25 
N. Y., 143. 

Leber vs. Steppacher, 108 Pa., 81. 

Tulweiler vs. Hughes, 17 Pa., 440. 

Logan vs. Smith, 8 W. N. C, 102. 

The exchange of checks furnishes a suf- 
ficient consideration each for the other. 

Rankin vs. Knight, 1 Cincin., 515 
(1871), relied on in 2 Randolph on Com- 
mercial Paper, Sec. 479, page 52, let ed. 
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Stedman vsi Garsfcairs, 97 Pa., 284, 287. 

But after it (the check) has been certi- 
fied and delivered to the holder, the drawer 
has no control over it or power to revcke 
it, and notice of revocation then given will 
not render the bank liable to the drawer, if 
it pajs the check. 

Randolph on Commercial Paper, Sec. 
647. 

Where a check is drawn for the whole 
amount of the deposit, and the drawer in- 
tends by means of the check to make a gift 
to another of tl>e whole fund, the check 
will operate as an equitable assignment of 
the fund. 

Taylor's Estate, 154 Pa., 188. 

■The test is not whether the note was 
taken under circumstances which would 
give rise to suspicion, but whether it was 
taken in good faith. 

Bank vs. Garber, 178 Pa., 91. 

2d Nat'l Bank vs. Morgan, 165 Pa., 199. 

An equitable assignment is an agree- 
ment in the nature of a declaration of trust, 
which a chancellor never hesitates to ex- 
ecute when there is a valuable or even 
good consideration. 

Nesmith vs. Daum, 8 W. & S., 9. 

Guthrie & Bjles Appeal, 92 Pa., 269. 

Anything showing an intent to assign 
on one side and receive on the other will 
operate as an assignment. 
. E. L. L. & M. Co. vs. Marsh, 91 Pa., 96. 

Caulfield vs. Van Brunt, 173 Pa., 428. 

There is no evidence whatever justifying 
the submission to the jury of the question 
of fraud or want of capacity. 

Shreiner vs. Shreiner, 178 Pa., 59. 

Eddy's Appeal, 109 Pa., 406. 

The mere opinions of non-expert wit- 
nesses who have laid no foundation for 
their opinions are not sufficient evidence to 
impeach the validity of a transaction on 
the ground of the incompetency of one of 
the parties to it. 

Elsessor vs. Elsessor^ 146 Pa., 359. 

Bank vs. Wirebach, 136 Pa., 37. 

Dickinson t;«. Dickinson, 61 Pa., 401. 

Incompetent testimony should be with- 
drawn before the argument. 

Zell vs. Commonwealth, 94 Pa., 274. 

July 9, 1903. Opinion by Mitchell, J. 

The learned trial judge having given a 



binding direction as to the verdict, what hd 
said to the jury in explanation or comment 
on the case, and his refusal to answer 
points, became entirely immaterial. Points 
are statements of the rules or principles of 
law specially applicable to the case, and 
therefore given to the jury as guides in 
applying the law to the facts. But where 
the jury has no such duty, and the judge 
himself determines the combined result of 
the law and the facts as presented, points 
become immaterial. ^^ The correctness of 
the direction to the jury to find in one way 
or another depends on the facts admitted 
or established, and if the conclusion is 
right on the facts no error is committed, 
though the reasons assigned are insufficient 
or even incorrect." Myers vs. Kingston 
Coal Co., 126 Pa., 582. 

The assignments of error in the present 
case, from third to eleventh inclusive, are 
therefore immaterial, and will be disre- 
garded. 

A check by a depositor on his account, 
certified by the bank, becomes an obliga- 
tion of the bank to the payee or holder, 
and in the absence of fraud or similar ex- 
ceptional circumstances the amount is as 
much withdrawn from the depositor's ac- 
count as if the money had been paid over 
the counter. The check in controversy 
was certified in the regular course of busi- 
ness during the life-time of the drawer. 
All questions of consideration, etc., raised 
by the appellant are irrelevant. 

The basis of appellant's case is that the 
check was obtained by the payee by fraud 
and imposition on an imbecile father. 
There was no evidence of the alleged 
fraud and imposition beyond what might 
be imputed by inference from the fact that 
a son, whose relations had not for some 
years been close, received nearly the whole 
of the father's estate a short time before 
the latter's death. But the undisputed 
circumstances exclude any such inference. 
The father, who had lived for many years 
in Lancaster, had reasons for leaving there 
and going to live with the son in Harris- 
burg, which ought to satisfy a jury if it 
were any of the jury's business to pass 
upon them. But unless he was non compos 
it was his right to change his residence 
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and prefer one of his sons, and neither his 
other children nor a jury have any stand- 
ing to qaestion his action. 

The only real question in the case there- 
fore is whether there was sufficient evi- 
dence of mental incapacity on the part of 
the father, to require the submission of 
that matter to the jury. Substantially the 
whole evidence on the part of defendants 
on this point was the testimony of three 
physicians that the deceased had been 
suffering a mental and physical decline for 
several years from senile paresis, and in 
their opinion was not competent to transact 
business at the time he drew the check in 
controversy. Dr. Snyder testified that 
he was called in to examine whether the 
decedent ** was physically able to be re- 
moved to Harrisburg,'* and from that sin- 
gle visit (having never seen him before) 
was rash enough to express the opinion 
that he had not *' mind enough to transact 
business or make a contract/' and that he 
was suffering from " the imbecility of age." 
Dr. Davis had had the advantage of know- 
ing the decedent for twenty-five years and 
testified also that he was suffering from 
senile paresis and *< had not sufficient 
physical and mental ability to transact 
business of any import," but admitted that 
** he went about and took care of himself," 
and that his condition '* was about the same 
as it had been for possibly two or three 
years previous to that ... 1 think he 
was failing both physically and mentally 
for four or five years previous to that 
time." Dr. Eberman had also known the 
deceased for many years, and testified that 
he *• was weak both bodily and mentally ; 
had noticed that some time prior to the 
time I saw him in March his mind was 
giving way, probably due to paresis " 
which had " probably been going on for 
three or four years as far as I was able to 
judge from his case," and that there 
was a pronounced difference for the worse 
between his condition in March, 1899, and 
two or three years before. But the same 
witness also testified that the decedent 
** went about town " during the preceding 
two or three years, and that he, the wit- 
ness, knew nothing of his business habits, 
and could not mention an unbusinesslike 



thing he ever knew the deoeclent to say or 
do. There was some other testimony, 
chiefly from interested members of the 
family, as to lapses of memory, but not of 
importance enough to be recounted here. 
The foregoing is a full summary of the 
medical testimony on the subject of a ental 
incapacity. It is weak of its kind, and its 
kind is the very lowest that is ever allowed 
in a court of justice. Standing by iXBcVf 
the admission that during all the period Jn 
question the alleged incompetent took cart' 
of himself, went about town attending to 
all his ordinary business, and the entire 
failure to show a single unbusinesslike act 
on his part would so far neutralise the 
theoretical opinions of the physicians as to 
his mental capacity, that if the Judge had 
ruled it insufficient to go to the jury we 
could not have said he was in error. But 
in this case there was positive tesUmosy to 
the contrary. The witness to the note 
testified to the circumstances of its execu- 
tion by the decedent, his clear understand- 
ing of what was wanted, and sending for 
pen and ink to write his signature. It was 
shown that in the previous year he had 
conducted a suit for divorce without show- 
ing any indication of want of mental capa- 
city, and the only disinterested witness, 
Hartmyer, who had testified to facts of 
loss of memory, was shown to have taken 
a deed of conveyance from him within two 
years of his death. Other witnesses, in- 
cluding the physician who attended him in 
his last illness, testified to his mental com- 
petency. On the whole case, if the jury 
bad found a verdict against the plaintiff, 
the Court would have been bound to set it 
aside as clearly against the weight of the 
evidence, and that being so, he was right 
in directing the verdict. 

As the whole basis of the appellant's 
defense thus failed, the remaining assign- 
ments of error upon the admission of testi- 
mony do not need discussion. 

Judgment affirmed. 
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C. p. OP LANCASTER COUNTY. 

Frantz vs. Weaver. 

Df:ed8 — Conditions and restrictions as to 
size of building — Construction of. 

Where real property to oonveyed in fee, re- 
BtrictioDs in tlie use of it are not favored; and 
are to be strictly construed, and will not be en- 
forced in a case not within the original purposes 
of the resti-iction. 

A condition in a deed "thut no buildings 
shall be erected on said premises of a less char- 
acter than atwo-rtory brick house/* will not be 
held to prevent the erection of a one story brick 
meeting house or church of a width of about 
fifty-five feet, a length of about eighty feet and 
a height of about thirty feet. 

April Term, 1903. No. 63. 

Case stated. 

A. F. Hostetter^ for plaintifT. 

Coyle ^ Keller^ for defendant. 

May 18, 1903. Opinion by Landis, J. 

By tne terms of the case stated, it ap- 
pears that the plaintiff, in consideration of 
the sum of five thousand dollars — two 
thousand dollars of which was to be paid 
in cash and the remaining three thousand 
dollars to be secured by a first mortgage, 
with five per cent, interest — agreed to 
convey to the defendant, in fee simple, a 
lot of ground, with a brick dwelling house 
erected thereon, situated on the northeast 
comer of East James street and Cherry 
alley, in the said city, and numbered No. 
127 East James street. The said property 
was to be free of all encumbrances, and the 
agreement specially stipulated that there 
should be no restrictions, covenants or 
limitations which would prevent the build- 
ing thereon of a one story brick meeting- 
house or church of a width of about fifty - 
five feet, a length of about eighty feet, and 
a height of about thirty feet. The bar- 
gain was to be consummated on April 1, 
1903, and, on that date, the plaintiff ten- 
dered a deed, which was duly executed, 
and demanded the cash purchase- money 
and the mortgage for three thousand dol- 
lars, in accordance with the terms of the 
agreement. But the defendant, having 



ascertained that in the title to the plaintiff 
and also in the deed thus tendered, there 
was the following condition : ** Subject to 
the condition that no buildings shall be 
erected on the said premises within ten 
feet of the street line of James street, nor 
of a less character than a two-story brick 
house," claimed that the latter part of the 
condition would prevent the building of a 
meeting-house upon the said land for the 
Reformed Mennonite Church of Lancaster 
County, and, as this in fact was the sole 
object of the purchase, he, therefore, re- 
fused to pay the purchase price, execute 
the mortgage, or receive the deed. It is 
for the purpose of ascertaining whether the 
words of the condition embrace a building 
such as it is contemplated shall be erected 
upon the said land that the present suit 
has been brought. 

Restrictions and stipulations inserted in 
conveyances in furtherance of a general 
plan of improvement are analogous to con- 
ditions, but really in the nature of cov- 
enants; and when reasonable and within 
the policy of the law, are valid. They 
frequently relate to the location, height 
and character of the buildings, and are in- 
serted by a general owner in improving a 
particular locality. In such cases, the 
owner of each lot has appurtenant to his 
lot a right in the nature of an easement 
upon the other lots. American and Eng- 
lish Encycl. of the Law, Vol. 6, page 513. 
See, also. Trustees vs. Lynch, 70 N. Y., 
440. But where real property is con- 
veyed in fee, restrictions in the use of it 
are not favored ; and while, therefore, 
when the intention of the parties is clear 
in the creation of the restriction and limi- 
tation, courts will enforce the same, yet, 
nevertheless, they are to be strictly con- 
strued : Hutchinson vs. Ulrich, 145 111., 
336. 

Thus, on the one hand, in St. Andrew's 
Church's Appeal, 67 Pa., 512, where«on 
a sale of a number of contiguous lots, the 
grantor and grantee covenanted with each 
other that each of the lots should be sub- 
ject to a restriction, that none of them 
should '*be used for purposes other than a 
dwelling-house, oflSce, privy, coach house 
I or stable, the restriction to cease only 
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when the lot should be built on according 
to the spirit of the agreement/^ it was held 
that this was H covenant running with the 
land and bound the successors of the 
parties, and that the erection of a church 
on one of the lots was prohibited bj the 
covenant. In like manner, in Ogontz 
Land and Improvement Co. va, Johnson, 
168 Pa., 178, a porch built upon brick 
foundations, roofed, and permanently at- 
tached to the whole width of the front of 
a house, and projecting to within seven 
feet of the fence line, was held to be an 
integral part of the building within the 
meaning of a building restriction, in a deed 
providing that ** all buildings upon the said 
lots shall be erected not less than fifteen 
feet back from the fence line," and that 
such a structure was in violation of the 
restriction, notwithstanding the fact that it 
was open at the sides and in front. 

In equity, the test by which to deter- 
mine whether a covenant in a deed runs 
with the land is the intention of the parties, 
and, to ascertain such intention, resort 
must be had to the words of the covenant 
read in the light of the surroundings of the 
parties and the subject of the grant. Where 
a building restriction is still of substantial 
value to a dominant lot, notwithstanding 
the changed use of the land and buildings, 
equity will restrain its violation, if relief is 
promptly sought. Therefore, in Landell 
V8. Hamilton, 175 Pa., 327, an injunction 
was granted restraining the owner of a 
middle lot from building thereon to the 
prejudice of his adjoiners, the extent of 
the decree being, however, modified in 
Landell vs. Hamilton, 177 Pa., 23. See, 
also, Allen V8. Hamilton, 175 Pa., 339. 
In like manner, in Clark vs, Martin, 49 
Pa., 289, a decree for the violation of a 
condition .of this character was not only 
enforced, but a mandatory injunction was 
issued to compel the abatement of the part 
of a house which was erected contrary to 
the terms of the deed. In Teaton's Ap- 
peal, 105 Pa., 125, where a lot of ground 
was conveyed with a covenant that the 
grantee should " have the full right, liberty 
and privilege of placing windows in the 
east and north walls of the building to be 
erected thereon, and that for the purpose 



of securing light and air to said building," 
and the grantor further covenanted not to 
erect any wall, building or , obstruction on 
his remaining ground within fourteen feet 
of said building, ** provided, however, that 
if at any time hereafter," the grantee 
should cease to use or occupy the said 
building as a place of religious wogrship, 
*' then the right of placing windows in the 
east wall thereof should cease and deter- 
mine," and the grantor might thereupon 
close the same, without interruption or 
hindrance on the part of the grantee, it 
was held that, when the building ceased to 
be used as a place of worship,, while .rthe 
grantee's right to maintain the windows in 
the east wall terminated, his right to 
windows in the north wall and to the four- 
teen feet of space north and east was un- 
impaired by the said proviso. 

Showing, however, on the other hand, 
the strictness with which the condition is 
to be interpreted, I refer to the case of 
Warbrick vs. Way, 2 W. N. C, 117. It 
appeared that, in that case, the complain- 
ant and defendant were the owners of 
adjoining lots, under deeds both of whiph 
contained the following clause : *' Subject 
to the restriction that no court houses, 
carpenter, blacksmith, currier or machine 
shop, livery stable, slaughter house, soap 
or glue-boiling establishment, or factory of 
any Kind where steam power shall be used, 
or building for offensive occupation, shall 
at any time hereafter be erected upon the 
said lot of ground." The defendant was 
about to erect a large stable on his lot, 
which was to be used as a club stable by a 
party of gentlemen. The court below 
issued an injunction, which it afterwards 
refused to dissolve, but the Supreme Court, 
on appeal, in a per curiam opinion, re- 
versed the decree. I take it also that 
where the real purposes of the restriction 
have been subserved the court will not 
enforce the condition without good reason. 

The law upon this subject being there- 
fore clear/the only question that would 
seem to arise is, does the building, such 
as the Mennonites intend to build upon, the 
lot thus bargained for, come within the 
prohibitions of the condition contained in 
the plaintiff's deed. The words, as we'bave 
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before stated them, are: " Subject to the 
coodition tha^ no buildings shall be erected 
on the said f jremises ... of a less char- 
acter than a. two-storj brick house." The 
dimensions of the church building, as set 
forth in the case stated, are surelj more 
pretentious than a two-story brick house, 
and, w hile the building may be but one- 
etorj; it is greater in height than the ordi- 
laayy two-story building, and much more 
imposing in character and proportions. 
Can it, therefore, be construed to be of a 
less character than a two story brick house? 
Surely not. 1 do not think that any such 
intention existed when the restriction was 
placed in the original deed. It was evi- 
dently contemplated by the holder of the 
land that houses of an inferior character, 
if built upon the lot, would be detrimental 
to the value of the adjacent land; but such 
a buildirig would not seem to work such a 
result, and would, therefore, not be within 
the prohibition. It is, if anything, of a 
more, important character than any which 
wr^ in the mind of the grantor at the time 
of the original grant. 

We are, therefore, of opinion that the 
restriction in the deed is no serious impedi- 
ment to the buiding of the church in accor- 
dance with design set forth in the case 
«tated, and, because of this, and under the 
iterms of the case stated, judgment is now 
entered in favor of the plaintiff for the sum 
of five thousand dollars. 
Judgment for plaintiff. 
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A Bootblack Liable for not Shining a Col- 
ored Han's Shoes when Beanested. 

A decent, reputable and respected col- 
ored citizen of the city of Rochester ap- 
plied to the operator of a bootblack stand 
for a shine, tendering, at the same time, 
the customary dime in payment therefor. 
The operator refused to undertake the 
task, however, for the sole reason that he 
did not shine the shoes of colored men. 
Action was commenced as a result to re- 
cover the penalty for this refusal, on the 



ground that it was a violation of the New 
York law which provides that all persons 
shall be entitled to full and equal accom- 
modations, etc., of inns, rcBtaurants, hotels, 
eating houses, bath bouses, barber shops 
* * * and all other places of public ac- 
commodation or amusement. Upon appeal, 
the Supreme Court, appellate division, 
fourth department, in Burks v$. Bosso, 81 
New Tork Supp., 884, held that as the 
policy of the law is against extending the 
prohibition to the civil rights of the col- 
ored man, a liberal rather than a narrow 
interpretation should be given to such en- 
actments, and that the plaintiff should re- 
cover. — Ohio Law Bulletin, 



A LIGBNSB law appears prominently in 
the oldest known laws — those of Khammu- 
raba, King of Babylonia, which have re- 
cently been discovered and deciphered. In 
those days women exclusively, it seems, 
were saloon keepers. The law is as fol- 
lows: ** If a wine merchant has not received 
corn as the price of drink, has received sil- 
ver by the great stone, and has made the 
price of drink less than the price of com, 
that wine merchant one shall put her to ac- 
count to throw her into the water.** A 
rather drastic penalty for selling drink too 
cheap. It was, however, less severe than 
the punishment for allowing disorder in 
licensed premises : ^^ If a wine merchant 
has collected a riotous assemblage in her 
house and has not seized those rioters and 
driven them to the palace, that wine mer- 
chant shall be put to death." 



A LAWYER who studied in Mr. Lincoln's 
oflSce tells a story illustrative of his love of 
justice. After listening one day for some 
time to a client's statement of his case, 
Lincoln, who had been staring at the ceil- 
ing, suddenly swung round in his chair 
and said : " Well, you have a pretty good 
case in technical law, but a pretty bad one 
in equity and justice. You'll have to get 
some other fellow to win this case for you. 
I couldn't do it. All the time while talk- 
ing to that jury I'd be thinking, ^ Lincoln, 
you'r a liar,' and I believe I should forget 
myself and say it out loud." — Green Bag. 
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Svensos. Appellant vs. Rohrer. 

Contract to re- convey land — Time of re^ 
conveyal — Laches — Tender of price. 

Time, ihoiigli Bpecified, is not res^arded in 
equity as of the esseuce of a contract for the 
re-conveyance of property conveyed as security 
for the payment of money. But even in equity 
the pledgee is not bound to wait indefinitely, 
and may call upon the pledgor to redeem in a 
reasonable time. What is a reahouable time 
may be fixed by Ihe parties or the court, and 
where the parties agree on an extension of the 
time to a given date, that date becomes of the 
essence of the agreement, and the pledgor who 
does not tender the price on that date, can not, 
four months later, enjoin the pledgee from con- 
veying the property to third parties, or obtain 
an order of re-conveyance on payment of the 
considoiatiou. 

Appeal by plaintiff from the judgment 
and decree of the Court of Common Pleas 
of Lancaster County sitting in equity. 

In dismissing the plaintiff's bill the court 
below filed the following opinion : 

January 17, 1903. Opinion by Lan- 
dis, J. 

The Pleadings.— On August 25, 1902, 
the plaintiff filed her bill of complaint, in 
which she averred, as follows : 

1. That the plaintiff resides in Lancaster 
county, Pennsylvania, and has been a re- 
sident thereof for a number of years. 
Howard Rohrer, the defendant, resides in 
the cit^y of Lancaster, county aforesaid, 
and has been a resident thereof for a num- 
ber of years. 

2. That the plaintiff was the owner of a 
tract of land situated in Providence town- 
ship, Lancaster county, containing thirty- 
four (34) acres and ninety-seven (97) 
perches, upon which are erected buildings 
and improvements, said property being a 
farm and tavern property, licensed to keep 
a hotel or tavern by the Court of Quarter 
Sessions of said county. That she ob- 



tained title through a purchase at a sheriff's 
sale in said county on January 18, A. D. 
1902, and title to the said premises was 
made to her by the sheriff of said county, 
by deed, dated January 31, A. D. 1902, 
which deed is recorded in the Record Book 
of SherifTs Deeds, No. 10, page 315, etc., 
in the Prothonotary's office of said Court, 
the consideration for which deed was the 
sum of fourteen hundred dollars ($1400). 
The adjoining owners of said property are 
Henry J. Parmer, Cyrus Royer, Uriah 
Clarkson, Henry Bowman. John Hoar and 
George H. Smith, now deceased. 

8. The said property belonged to the 
estate of Frederick W. Schmook, deceased, 
and was sold under a judgment obtained in 
the Court of Common Pleas of Lancaster 
county to October Terra, 1901, No. 51, in 
which Mary C. Markley was the plaintiff, 
and Frederick W. Schmook, Gertrude 
Schmook, Mary Svenson, George A. 
Schmook and Henry Schmook were named 
as terre tenants, 

4. That the plaintiff executed a deed to 
the defendant, Howard Rohrer, of said 
premises on the 31st day of January, 1902, 
and recorded April IG, 1902, upon the 
condition that the defendant was to re- 
convey to the plaintiff the said premises 
according to an agreement in writing, of 
which the following is a copy : 

"January 31, 1902. 

"I, Howard Rohrer, hereby agree to 
convey to Mary C. Svenson the property 
this day conveyed by her to me. I am to 
convey the same to her on April the 1st, 
1902, on the payment to me of the sum of 
fifteen hundred and three dollars by said 
Mary C. Svenson. Howard Rohrer. 

Witness : A. B. Hassler." 

After the execution of said written 
agreement on January 31, 1902, and upon 
the same day the said defendant, by verbal 
agreement made with the plaintiff, extended 
the time of payment of the consideration 
named in said written agreement a period 
of one year from April 1, 1902. 

5. That the said deed to said defendant 
was, in fact, a security for a loan of four- 
teen hundred and three dollars ($1403.00) 
made by defendant to plaintiff, and upon 
which the plaintiff paid the defendant in- 



Digitized by 



Google 



888 



LANCASTER LAW REVIEW. 



terest to April Ist, A. D. 1902, at the rate 
of six per cent, per annum, one hundred 
dollars ($100.00) of which was to be a 
bonus or compensation to be paid defend- 
ant by plaintiff for his aid in raising the 
money to enable her to obtain title to the 
property. The plaintiff has now possession 
of said premises, and has had since March 
81, A. D. 1902, which possession she ob- 
tained under her title to the said premises. 
That she is both able and willing to pay 
to the said defendant the sum of fifteen 
hundred and three dollars ($1503.00), in 
accordance with the aforesaid agreement, 
together with any arrears of interest that 
may be due thereon. 

0. That on the 9th day of May, A. D. 
1902, the plaintiff, in company with Louis 
N. Spencer, Esq., a member of the Bar, 
called upon Howard Robrer at his place of 
business in Lancaster, Pa., and offered and 
proposed to pay to him the said sum due 
under said agreement of January 31, 1902, 
and demanded and requested the defendant 
to make to her a deed of conveyance of the 
title to the said property, which the said 
defendant refused to do, and said to the 
plaintiff that he would not make any deed 
to her for the said premises, and that he 
intended to sell it to somebody else. And 
since then the said defendant has said that 
he will not make or deliver any deed to the 
plaintiff whatever of the aforesaid premises. 

7. That the acts and conduct of said de- 
fendant in refusing to re-convev the said 
premises to the plaintiff were m ^lation 
of his agreement with the plaintifl|%iid if 
it had not been for his said promise and 
agreement, the plaintiff would not have ex- 
ecuted to the defendant the said deed on 
January 31, A. D. 1902, but the said deed 
was obtained by means of the promises set 
forth in said agreement. 

8. The defendant is now endeavoring to 
make sale of said real estate and to secure 
the money thereon, which sale, if consum- 
mated, will defraud the plaintiff of her 
rights in said property. 

Wherefore your oratrix prays, 

1. That the said defendant be restrained 
and enjoined from making sale of said 
property, and that an injunction be issued 
out of said court for such purpose, and 



that he also be enjoined from taking pos- 
session of said property. 

2. That an order and decree be made 
in favor of plaintiff and against defendant, 
cancelling or setting aside said deed of 
January 31, A. D. 1902, from plaintiff to 
defendant. 

3. That an order and decree be made 
in favor of plaintiff and against defendant, 
directing the defendant to make and exe- 
cute a good and sufficient deed for the sud 
premises to the plaintiff upon the payment 
of the consideration named in said agree- 
ment, before recited, of January 81, A. D. 
1902. 

4. That your honorable court will grant 
to the plaintiff, such other or further re- 
lief, as it may deem fit and proper. 

Having also filed injunction affidavits 
and a bond, a preliminary injunction issued 
and is still pending. The defendant there- 
upon, filed the following answer, to wit: 

1. He admits the allegations of para- 
graph one of the plaintiff's bill. 

2. He admits the allegations of para- 
graph two of plaintiff's bill. 

3. He admits the allegations of para- 
graph three of plaintiff's bill. 

4. It is true as alleged by plaintiff, in 
the fourth paragraph of her bill, that on 
the 31st day of January, 1902, she con- 
veyed said property to Howard Rohrer, 
the defendant, but it was done with the 
distinct understanding that he was to re- 
tain possession and ownership of the same, 
unless on or before April 1, 1902, she 
paid to said Howard Rohrer the sum of 
$1,508.00 ; and it is also true that at that 
time, Howard Rohrer, the defendant, 
signed a paper, a copy of which is set forth 

j in plaintiff's bill, agreeing to convey the 
j property to her if she paid to said Howard 
• Rohrer the sum of $1,508.00, on or before 
April 1,1902. 

It is not true, as alleged in plaintiff's 
bill, that after the execution of said written 
agreement on January 31, 1902, or at any 
other time, the said defendant by a verbal 
agreement made with plaintiff, extended 
the time of payment of the consideration 
named in said written agreement for a 
period of one year, from April 1, 1902. 

5. It is not true as alleged in plaintiff's 
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. bill, that the said deed to Howard Rohrer 
was a security for a loan of $1,403.00, 
made by the defendant to plaintiff, and 
upon which the plaintiff paid the defendant 
interest to April 1, 1902, at the rate of six 
per cent, per annum, $100.00 of which 
was to be a bonus or compensation to be 
paid defendant by plaintiff, for his aid in 
raising the money to enable her to obtain 
title to the property. The fact is, that 
the conveyance was to be, and was an ab- 
solute conveyance of said property. 

And it is not true as alleged in plaintiff's 
bill, that she now has possession of said 
premises, and that she has had since 
March 81, 1902, which possession she ob- 
tained under her title to said premises. 
The said premises having been leased by 
this defendant to B. F. Rowe, and the said 
plaintiff is living in his house as his house- 
keeper. 

6. That it is not true that on the 9th of 
Mav, 1902, nor at any other time that the 
plaintiff, in company with Louis N. Spen- 
cer, Esq., a member of the Bar, called 
upon Howard Rohrer, the defendant, at 
his place of business in Lancaster, Pa., 
and offered and proposed to pay to him the 
said sum due under said agreement of Jan- 
uary 81, 1902, and demanded and re- 
quested the defendant to make her a deed 
of conveyance of the title to said property, 
which the defendant refused to do. The 
fact is, that on the day above mentioned, 
the said plaintiff, in company with Louis 
N. Spencer, Esq., did call on the defend- 
ant and told him that they had made ap- 
plication for a loan on this property, and 
wanted to see the deeds for it. This de- 
fendant told the said parties that the deeds 
were in the recorder's office, and they 
could see them there. Since then neither 
Mary Svenson nor Louis N. Spencer, Esq., 
have made any report to this defendant 
about having secured any such loan. 

Defendant further avers that at no time 
has the plaintiff tendered or offered to pay 
the purchase money for this property. 

7. That it is not true that the acts and 
conduct of the defendant in refusing to re- 
convey the said premises to plaintiff are in 
violation with his agreement with plaintiff. 

And the defendant avers that he has 



been ready and willing to carry out the 
agreement that he made with plaintiff on 
January 31, 1902, which agreement was 
in writing, and was the only agreement 
ever made between the plaintiff and this 
defendant, in regard to these premises. 

8. It is not true, as averred in plaintiff's 
bill, that defendant is now endeavoring to 
make sale of the said real estate, to secure 
money thereon, which sale, if consummated, 
would defraud the plaintiff of her rights in 
said property. 

Wherefore defendant prays that said bill 
may be dismissed, the preliminary injunc- 
tion granted in this case be dissolved, and 
that he may be dismissed hence with his 
reasonable costs and charges in this behalf 
most wrongfully sustained. 

No motion having been made to dissolve 
the preliminary injunction, and the case 
having come before us on final hearing, 
testimony was thereupon taken, and the 
following are the facts as we have ascer- 
tained them : 

Findings of Fact. — ^The plaintiff re- 
sides in the county of Lancaster, and the 
defendant in the city of Lancaster, and 
both of them have there resided for a num« 
ber of years. The plaintiff was the owner 
of a tract of land, situated in Providence 
township, containing 84 acres and 97 
perches, and upon it is erected a tavern 
property, which is licensed to sell liquor 
by the Court of Quarter Sessions. She 
obtained her title through a purchase at 
sheriff's sale, held on January 18, 1902, 
and her deed is dated January 81, 1902. 
The consideration named therein is 
$1,400.00. The said property belonged 
to the estate of Frederick Schmook, de- 
ceased, and it was sold under a judgment 
to October Term, 1901, No. 51, in which 
Mary C. Markley was the plaintiff, and 
Frederick W. Schmook, Gertrude Schmook, 
Mary Svenson, George A. Schmook and 
Henry Schmook were the defendants. 
Simultaneously with her deed being exe- 
cuted and delivered, she conveyed the 
property to Howard Rohrer, and he then 
immediately executed the following paper: 
January 81, 1902. 

1, Howard Rohrer, hereby agree to 
convey to Mary C. Svenson the property 
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this day conveyed by her to roe. I am to 
convey the same to her on April 1, 1902, 
on fa}raeiit to me of the sum of fifteen 
hundred and three dollars by said Mary C. 
Svenson. Howard Rohrer. 

Witness: A. B. Hassler. 

Mrs. Svenson, at the same time, paid 
$14.00 as interest on the money to April 
1, 1902. 

When this paper was executed, Mrs. 
Svenson admits it was read to her, and she 
fully knew its contents ; but she now re- 
lies upon anotlier agreement, whereby 
Rohrer agreed to wait another year, if she 
did not have the money on April 1, 1902. 
This latter agreement, she says, was first 
made in the morning before the signing of 
the written agreement. There is no testi- 
mony on the part of any one but herself 
concerning it. It was also mentioned and 
agreed upon, according to the testimony of 
herself and that of B. F. Rowe, in the 
afternoon, after the deed and written 
agreement were executed and delivered. 
As Rohrer denies that any agreement, ex- 
cept the written one, was ever entered 
into, it is oath against oath, so far as the 
alleged morning agreement is concerned, 
and, therefore, the writing must govern ; 
and, as to the alleged agreement made in 
the afternoon, after the deed and written 
agreement were signed and delivered, it is 
wholly without consideration, and, there- 
fore, unsupportable. We, therefore, find 
as a fact that the written agreement, signed 
by Howard Rohrer, and delivered to Mrs. 
Svenson, was the true agreement of the 
parties, and by it they must each stand or 
fall. School Furniture Co. vs, Warsaw 
School District, 180 Pa„76. 

Mrs. Svenson had purchased this prop- 
erty at sheriff's sale for $1,400.00, and 
had difficulty in raising the money to pay 
for it. Rohrer, therefore, agreed that, if 
she would allow him $100.00 for his 
trouble, he would raise the money for her. 
This he did, and the $1,603.00 mentioned 
in the writing was made up of $1,400.00, 
the amount of her bid at the sheriff's sale, 
$3.00 for the sheriff's deed, and $100.00 
compensation for Rohrer. 

Possession was never given by Rohrer 
to Mrs. Svenson, but about March 17, he 



agreed with Rowe that he might go into 
the premises temporarily — no definite time 
being fixed — the license having been 
granted to Rowe. Rohrer burnished the 
money necessary to lift it. Mrs. Svenson 
was either living on the property at the 
time, or moved into it about April 1. She 
now says she leased to Rowe on February 
17 ; but, as she at that time had no deed, 
and not even the right of possession to the 
property, she could not lawfully make a 
lease for it. When April Ist arrived, she 
did not pay ' or offer to pay the amount 
stipulated in the agreement, and, on April 
10, Rohrer went down to see what she 
proposed to do about it. She asked him 
to hold off until the following Monday, and 
he agreed to do so. He waited until the 
next Wednesday, and then placed his deed 
on record. On May 9, she came to town, 
and, in company with Louis N. Spencer, 
Esq., called upon him. She had been en- 
deavoring to negotiate a loan for the 
amount, and Mr. Spencer had a client, 
who had the money, if the security was 
satisfactory. She had promised to give 
him a mortgage on this property, and other 
security besides, and, from his inquiries, 
Mr. Spencer had concluded that it, if as 
represented, would be a good loan, but he 
made no investigations, and never definitely 
promised her the money. He came across, 
or was told of, the Rohrer deed, and it was 
because of this, they made their call upon 
Mr. Rohrer on that day. They made no 
tender of the money at that time, nor did 
they even offer to pay it, but Mr. Rohrer 
did not state to them that the property was 
his and he was going to keep it. In the 
month of June, however, Rohrer offered to 
convey the property to her, if she would 
pay the expenses, but this she would not 
agree to do. 

In order to run a hotel, it was, of course, 
necessary to have stock. Rowe and Mrs. 
Svenson, therefore, came together to the 
liquor store kept by Mr. Rohrer and his 
father, and purchased liquors to the amount 
of about $149.00. He paid $16.00 on ac- 
count, leaving $184.00 due. On August 
4, another attempt was made to effect a 
settlement, the parties both having counsel 
acting for them at that time. It was agreed 
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that, if Mrs. Svenson would pay the 
amount of the claim, the balance of the 
liquor bill and all costs incident to it, and 
Mr. Rohrer's attorney, so that he might 
not be at any expense through the trans- 
action, fae would make a deed to Mrs. 
Svenson. She was to have until the fol- 
lowing Friday to pay the money ; but she 
never saw Rohrer afterwards, and he had 
no communication with her up to the time 
of the filing of this bill. There is no evi- 
dence before us that the defendant en- 
deavored to sell the property to anyone 
else before this bill was filed, except Mrs. 
Svenson's statement that he told her 
" there was a couple of fellows dickering 
at it, and in a couple of days " he *' would 
get word whether they will buy it or not." 

Conclusions of Law. — The deed from 
Mary C. Svenson to Howard Rohrer, made 
and delivered on January 31, 1902, was 
absolute upon its face. The agreement, 
signed at the same time, by which Rohrer 
agreed to re-convey to her, on April 1, 
upon payment of $1,503.00, was not under 
seal, neither was it acknowledged nor re- 
corded. For this reason, the deed was 
not conjrerted into a mortgage. The Act 
of June 8, 1881, P. L., 84, declares 
** That no defeasance to any deed for real 
estate regular and absolute upon its face, 
made after the passage of this Act, shall 
have the effect of reducing it to a mort- 
gage, unless the said defeasance is made 
at the time the deed is made and is in 
writing, signed, sealed, acknowledged and 
delivered by the grantee in the deed to the 
grantor, and is recorded in the office for 
the recording of deeds and mortgages in 
the county wherein the said lands are situ- 
ated within sixty days from the execution 
thereof." This feature of the case re- 
quires, therefore, no further attention. 
See Sankey vs. Ilawley, 118 Pa., 30; 
Molly vs. Ulrich, 13{J Pa., 41; Grove vs. 
Ease, 195 Pa., 825. 

Was it, then, an agreement to sell, which 
can now be enforced ? At the time the 
agreement was made Mrs. Svenson had no 
title to the property which she could pledge. 
It was, perhaps, inchoate, as it had been 
struck off to her at the sheriff's sale ; but 
she was bound to pay the purchase price 



before she could receive a deed. This she 
seems to have been unable to do ; and, 
because the sale had been made to her, it 
was necessary that the sheriff make his 
deed in the same way, and that she should 
convey to Rohrer, as he furnished the 
money to pay for it. It is perfectly clear 
that Mrs. Svenson did not comply with her 
agreement on April 1, 1902. She neither 
paid the amount of the purchase money, 
nor did she tender it, and she has done 
neither up to the present time. It is true 
that Rohrer claimed the property as his on 
May 9, 1902, but this was a considerable 
time after the date fixed by the agreement 
for its re-purchase. There was no fraud 
on the part of the defendant in the obtain- 
ing of the deed, and the paper signed by 
him contained, to the fullest extent, the 
undertakings which he assumed. There 
can, therefore, be no decree entered on 
the ground of fraud. The general rule is, 
that the fraud necessary to establish a 
trust ex malificio arising from a breach of 
confidence must be in the transaction from 
the beginning, though it may be shown by 
subsequent conduct as will sustain any 
inference of fraudulent intent running back 
to the inception, but not developed until 
later occasion or opportunity is presented 
for accomplishment. Grove V9. Case, svpra; 
Barry vs. Hill, 166 Pa., 344. Here, how- 
ever, we have nothing of this character. 

The only question then remaining is, 
whether,' as the money was not paid on 
April 1, 1902, time was of the essence of 
the contract. If it was not, and no change 
has occurred in the situation of the parties, 
can it yet be paid and the deed demanded ? 
It is stated, in Waterman on Specific Per- 
formance, Sec. 436, that, *' when parties 
have deliberately, by their agreements or 
covenants, fixed a time for the performance 
of an act, a court of equity will be very 
cautious how it interferes in disregard of 
it, and thus, in effect, change the contract 
which the parties have made. It will not 
do this, unless, by reason of mistake or 
some other cause falling within the legiti- 
mate powers of a court of equity, it shall 
see that justice demands the exercise of its 
jurisdiction, irrespective of the lapse of 
such time ;" and in Pomeroy on Contracts, 
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Sec. 894, that, " wherever time is made 
essential, either by the nature of the sub 
ject matter and object of the agreement, 
or bj express stipulation, or by a subse- 
quent notice given bj one of the parties to 
tne other, the partj in whose favor this 
quality exists — that is, the one who is 
entitled to insist upon a punctual perform- 
ance by the other, or else that the. agree- 
ment be ended, — may waive his right, 
either expressly or by his conduct."' See 
also Vankirk vs. Patterson, 201 Pa., 90. 

In this case, therefore, when the plain- 
tiff failed to comply with the agreement, 
and Rohrer called to see her in regard to 
it, and there agreed to extend the time for 
its performance until the Monday after 
April 10, that day was the time expressly 
fixed by the notice for its completion ; and, 
as she did not then pay the purchase price, 
he had a right to insist upon the terms of 
his agreement. But especially is this so 
under the present state of facts ; for it 
would seem folly to decree specific per- 
formance of a contract which she has not 
clearly shown she was, at least at some 
time, m a position to perform, and of which 
she at no time Rendered performance. 

We are, therefore, of opinion that, 
whether she rests her complaint upon either 
ground, she has failed to make out a case 
which entitles her to this form of equitable 
relief, and, because of tliis, the injunction 
heretofore granted must be dissolved, and 
this bill dismissed, with costs. 

Bill dismissed. 

The court having dismissed exceptions 
to the above finding and decree, the plain 
tiff thereupon took this appeal, assigning 
for error this action of the court. 

B. F. Davi8^ for appellant. 

The defendant refused to give up the 
property because the money was not paid 
to him on April 1, 1902. 

Time was not of the essence of the con- 
tract. 

D'Arras vs. Keyser, 26 Pa., 249. 

Sylvester t;«. Bom, 132 Pa., 467. 

Remington vs. Irwin, 14 Pa., 143. 

The defendant here waived the time 
limit. 

Moore Estate, 191 Pa., 600. 



Frey on Specific Performance,Sec. 1090. 

Remington vs. Bom, supra. 

Haverstick vs. Erie Gas Co., 29 Pa., 
254. 

Townsend vs. Lewis, 35 Pa., 125. 

A tender by plaintiff was not required, 
as the bill sets forth her willingness to pay, 
and the evidence shows that the defendant 
intended to keep the property. 

Frey on Spec. Perf., Sec. 619. 

Leonard vs. Willock, 5 East, 198. 

Pinkus vs. Ilamaker, 11 S. & R., 200. 

Porter vs. Rose, 12 Johnson, 209. 

The plaintiff is entitled to a decree jof 
specific performance. 

Conover vs. Wright, 9 Dist. Rep., 688. 

She could not maintain ejectment be- 
cause she was in possession of the premises. 

A. B. Hasslevy for appellee. 

The paper dated Jan. 31 « 1902, is a de- 
feasance, and not being sealed or acknowl- 
edged was of no effect. 

2 Blackstone, 327. 

Act of June 8, 1881, P. L., 84. 

Molly t;«. Ulrich, 133 Pa., 41. 

Grove vs. Kase, 196 Pa., 326. 

If the paper was not a defeasance, then 
the plaintiff was too late in filing her bill. 

Time was here of the essence of the 
contract, because that was the intention of 
the parties, and an extension was agreed 
upon to a fixed time. A different verbal 
agreement was made in August, 1902. 
There was no mutuality in the contract, so 
that there could be no decree of specifio 
performance. 

Westerman vs. Meaar, 12 Pa., 97. 

Fernsler's Appeal, 75 Pa., 483. 

Infinitely less equity is required to in- 
duce a chancellor to withhold his assistance 
from the execution of a contract than to 
decree a specific performance of it. 

Ley vs. Ruber, 3 Watts, 867. 

It is said that when parties have delib- 
erately, by their agreements, fixed the 
time for the performance of an act, a court 
of equity will be very cautious as to how 
it interferes in disregard of it, and thus 
changes the contract which the parties have 
made. 

Vankirk vs. Patterson, 201 Pa., 91. 

If time was not of the essence of the 



Digitized by 



Google 



LANCASTER LAW REVIEW. 



843 



contract before, it became so by the agree- 
ment to extent the time to April 10th. 

Reed vs. Breeden, 61 Pa., 460. 

Patchin vs. Lambarn, 31 Pa., 314. 

Pomeroy on Contracts, Sec. 394. 

Waterman on Specific Performance, 
Sees. 465 and 473. 

2 White and Tudor's Leading Cases in 
Equity, 1137. 

Seton vs. Slade, 7 Ves., 265. 

Curby vs. Harrison, 2 Ohio, 326. 

Gentry vs Rogers, 40 Ala,, 449. 

The appellant filed two specifications for 
errors complained of, which the exceptions 
filed in the court below did not cover. 
Under the Equity Rules we think these 
specifications cannot be considered. 

The facts complained of in these two 
specifications of error were found by the 
court upon sufficient evidence. 

This court will not disturb such findings 
of fact. 

Dilworth vs. Kennedy, 201 Pa., 388. 

Wolf v*. Christman, 202 Pa., 475. 

June 2, 1903. 

Per Curiam: The agreement between 
the parties as appears from its face is for 
a reconveyance of property conveyed by 
plaintiff to defendant as security for the 
payment of money. Under such contracts 
time though specified is not regarded in 
equity as of the essence. We pass by as 
unnecessary to consider in the present 
case, the effect of the act of 1881. But 
even in equity the pledgee is not bound to 
wait indefinitely and may call upon the 
pledgor to redeem in a reasonable time. 
What is a reasonable time may be fixed by 
the parties or by a court of equity. In 
the present case the parties agreed upon 
an extension of the time to a given date, 
and whatever their respective rights have 
been previously, the date fixed then be- 
came of the essence of the agreement and 
plaintiff was bound by it. She did not 
tender the money on the date, and her bill 
was not filed until more than four months' 
later. The court held that it was too late 
and we are not convinced that he erred in 
so doing. 

Decree affirmed. 



^ammatf ffeHS'^^HW. 



C. p. OF LANCASTER COUNTY. 
Hertgen vs. Beed. 

Time as essence of contract — Waiver of. 

If time bo made of the essence of the contract, 
it may be waived by the conduct of a pur. 
chaser, and if the time i^ once allowed to pass 
and the parties go on negotiating for a comple- 
tion of the purchase, then time is do longer of 
the essence of the contract. 

January Term, 1903. No. 32. 

Rule for new trial. 

Wm. R. Brinton^ for defendant and 
rule. 

A. S. JohnSy contra. 

July 11,1903. Opinion by Landis, J. 

Oscar F. Brinkman made application for 
a patent for a game called the Ki Ki game, 
and the plaintiff, by his orders, prepared 
certain plates and dies, and so forth, which 
were to be used in the printing of it. On 
August 9, 1902, he made an agreement 
with the defendant whereby Reed received 
exclusive permission to manufacture and 
sell the said game for a period of three 
years; thereupon Reed made a contract 
with Hertgen concerning the manufacture 
of the said games and what was included 
therein, and whether Ilertgen complied 
with the agreement was the dispute be- 
tween the parties which was submitted to 
the jury. 

The Court told the jury that if the sets 
were to be delivered, or even the cards 
and the boxes, in three or four weeks, or 
at least within three months before Christ- 
mas, then Ilertgen was bound to have them 
ready within that time, or a reasonable 
time thereafter; that he was not confined 
to that specific time, but he was obliged to 
furnish them within that time, or such rea- 
sonable time thereafter as would not put 
Reed to inconvenience or loss by reason 
of his delay, and if he delayed unduly 
Reed was not bound to take them. The 
defendant's points were substantially an- 
swered in the same way, and he now claims 
he had a right to insist strictly upon the 
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performance of the contract within the time 
which he clainas was stipuhited, and that 
the jury had no right to extend that timi* ; 
that if the plaintiff did not conform Btrictly 
to his contract, and was not ready to sup- 
ply what he had contracted to supply by 
September 25, 1902, the defendant was 
not bound subsequent to that time to take 
or pay for the cards or boxes. 

I have carefully examined the reasons 
fur a new trial assigned by the learned 
counsel for the defendant, and am not per- 
suaded thereby that error was committed 
in the instructions to the jury or the 
answers to the points. What was em- 
braced in the contract was debatable, and 
consequealy for the jury, and the time for 
the completion of the work was by no 
means certain. According to the defend 
ant it was to be finished in three or four 
weeks, or at least about three months be- 
fore Christmas, and from the plaintiff's un- 
contradicted evidence, what was to be sup- 
plied by him, was ready for delivery by 
September 21, 1902. This, if true, in any 
event, would meet the defendant's condi- 
tions. But the parties went on negotiat- 
ing, and as late as the beginning of October 
the defendant admits he agreed to take and 
pay for a portion of the goods, the plain- 
tiff, however, refusing through his counsel 
to deliver unless the greater part was 
received and paid for. IJnder such circum- 
stances time could not be of ihe essence of 
the contract. In Germain Fruit Company 
V8. Roberts & Company, 8 Sup., 500, it is 
said: "The performance of a condition 
precedent may be waived by the party in 
whose favor it is stipulated, either ex- 
pressly or by the implication resulting 
from his acts or conduct. * But if time be 
made of the essence of the contract that 
may be waived by the conduct of the pur- 
chaser; and if the time is once allowed to 
pass and the parties go on negotiating for 
completion of the purchase then time is no 
longer of the essence of the contract:' 
Webb V8. Hughes, L. R. 10 Eq., 281 ; 
Hipwell V8, Knight, 1 Y. & C, 401. See 
also McKay vs. McKenna, 173 Pa., 582 ; 
Pollock on Contracts, 464." 

Under the facte presented the question 
as to whether the plaintiff was ready in a 



roaaonable time te complete his agreement 
was fairly before the jury for determina- 
tion. No day certain had been fixed by 
the parties, and if there had been their acts 
and conduct extended the time. No notice 
was ever given by the defendant to the 
plaintiff that he had rescinded the contract, 
and considered it to be no longer in effect. 
We therefore were of the opinion that if 
the plaintiff performed his part within three 
or four w eeks, or within about three months 
before Christmas, or a reasonable time 
thereafter, he had done his duty, and was 
entitled to recover the price of his labor 
and material. See Seth Thomas Clock Co. 
vs. Dobbins, 16 Sup., 825; Blakeslee 
Manufacturing Co. vs, Hilton, 5 Sup., 184. 
We have not, from this investigation, 
changed our view in this regard, and be- 
cause of this are obliged to discbarge the 
pending rule. 
Rule discharged. 



gef^nJ MisceJlang. 



In the Court of Exchequer there is (says 
the Westminster Gazette^ a very remark- 
able writ. It was filed on the 3d of Octo 
her, 1725, by John Everit against Joseph 
Williams. The statement of claim is a 
very lengthly one ; it sets forth the fact 
with much clearness that both men were 
highway robbers, and that a partnership 
existed between them for the purpose of 
carrying on business as highwaymen. 
The partnership terminated within one year 
of its inception. Everit sued his partner 
for jei,000, " being for moneys wrongfully 
appropriated to defendant's private purse." 
The action was adjudged to be a gross 
contempt of court, and the plaintiff was 
ordered to pay all costs, whilst the solici- 
tors who served the writs were fined j£50 
each ; one of the solicitors, a man named 
Wreathcock, refused to pay the fine, and 
was sent to prison for six months. Both 
plaintiff and defendant to this action were 
subsequently hanged, one at Tyburn and 
the other at Maidstone. 
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C. p. OF LANCASTER COUNTY. 
Becker vs. Hill. 

Partnership — Dinsolution of — Rights 
and liabilities of partners — Damages 
— Ascertainment of — Equity — Pen- 
alty for with drawal — Evidence — Mu l- 
tiplication of requests for findings. 

There is do such thing as an indissoluble 
partnership in Pennsylvania. A partnership for 
a fixed term may be dissolved by either partner, 
subject to responsibility in damages. 

The abandonment by a partner of the part- 
ship business is evidence of and effects a disso- 
lution, and a formal decree dissolviuff the part- 
nership is unnecessary and will not oe entered 
on a bill in equity filed by the withdrawing 
partner, whether he withdraw before or after 
the filing of the bill. The appointment of a 
receiver under such bill does not affect the 
right-s of the partners as to damages. 

Where a partnership contract provides that if 
one of the partners should become dissatisfied 
and withdraw from the firm and start in busi- 
ness for himself he should forfeit all his right, 
title and interest to the other partner, and a 
partner withdraws without justification by loss 
of mutual respect, confidence and co-operation, 
such clause should be construed as in the nature 
of a penalty, and the withdrawing partner 
should not be subjected to the forfeiture as well 
as damages, nor will he be enjoined from con- 
ducting such business except under the terms 
of the partnership. The ascertainment of dam- 
ages is the best method of doing justice to all 
parties and in estimating the damages the prob- 
able profits of the partnership should be taken 
into consideration with the reasonable and 
probable pecuniary loss sustained by the in- 
jured party. 

In such case it is not necessary for the remain- 
ing partner to bring suit at law to recover dam- 
ages from the withdrawing partner. A court 
of equity once having taken hold of the case 
will fix the rights of all the parties without 
forcing them to apply to another tribunal and 
damages ascertained by a master may be 
alloweid as an item in the accounting after dis- 
solution. 

In such case where the question of damages 
for breach of the contract arises the withdraw- 
ing partner should not be allowed to prove, to 
show cause for the dissolution, the state of his 
feelings toward the remaining partners except 



where such feelings were manifested by words 
or acts. 

Per Landis, J. '* In this case there are in 
all fifty-four requests for findings of law and 
fact. While not desiring to curtail in any de- 
gree the rights which counsel have to fully and 
appropriately present their case before the court, 
we, at the same time, see that this not only im- 
poses great labor upon them but is also burden- 
some to the court and the losing suitor, who 
must pay for a paper-book upon appeal. The 
court must be presumed to find some facts and 
the consequence is that there -are many duplica- 
tions between the requests and the general find- 
ings. We believe that some of this difficulty 
might be avoided if the main points especially 
desired to be passed upon were called attention 
to in the respective briefs and any omission sup- 
plied by exception to the opinion of the court 
when filed. This suggestion is submitted for 
the consideration of the bar." 

Equity Docket 1103, page 365. 

Bill in equity. 

Coyle ^ Keller and Q. Reese Eaby^ for 
plaintiff. 

W. U. Hensel and Wm. H. Roland, 
for defendants. 

May 28, 1903. Opinion by Landis, J. 

Pleadings. On the 5th day of De- 
cember, 1901, the plaintiff filed his bill of 
complaint against the defendant in which 
he fifet forth the following grievances, 
to wit : 

"1. That on or about July 31, 1899, 
your orator and the said Celia A. Hill, 
one of the said defendants, entered into 
written articles of co-partnership for the 
term of five years from that date, for the 
purpose of carrying on the business of 
dentistry in all its branches and manufac- 
tures, in the City of Lancaster, Pennsyl- 
vania, under the name and style of the 
Albany Dentists. A copy of the said 
articles of partnership are hereto attached, 
marked * Exhibit A ' and made a part 
thereof. 

2. That in pursuance of said articles of 
partnership, your orator contributed three- 
fourths of the cost of the fixtures, tools, 
machinery, dental appliances, and stock on 
hand, the said defendant, Celia A. Hill, 
contributing one-fourth thereof. 

3. That under and by said articles of 
partnership your orator was to receive 
three-fourths of the net proceeds of said 
business and the said Celia A. Hill, de- 
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fendant, was to receive one-fourth of the 
said net proceeds. 

4. That said articles of partnership also 
provided that your orator was to devote 
bis whole time to the carrying on of said 
business, and was to be manager thereof, 
and have full control of its affairs. 

5. That your orator has in all respects 
carried out the conditions and agreements 
in said articles of partnership contained by 
him to be performed, and has from the 
date of said agreement devoted his whole 
time and attention to the carrying on of 
his said business and has successfully 
managed and controlled said business and 
its affairs, and has built up a prosperous 
and lucrative business and has promptly 
and systematically accounted for and re- 
mitted to the said defendant, Celia A. 
Hill, her full one-fourth share of the net 
proceeds of said business under said agree- 
ment. 

6. That the said Celia A. Hill, one of 
said defendants, has carried on all her 
business dealings and relations with your 
orator through her husband, George E. 
Hill, the other of said defendants, as her 
representative, named in said agreement of 
partnership. 

7. That the said defendants have de- 
voted none of their time to the conduct or 
work of said business, have in no manner 
assisted in the actual dental work of said 
business or taken part in any of the opera- 
tions and manufactures carried on by the 
said partnership, but that the said business 
has been built up by the sole and un- 
assisted labors and direction of your orator. 

8. That there has gradually sprung up 
between your orator and the defendants a 
lack of that co operation, mutual respect 
and confidence, that is absolutely neces- 
sary and essential for the successful carry- 
ing on of anj partnership, and particularly 
of one of a professional character. 

9. That by reason of such want of con- 
fidence, mutual respect and cooperation, 
it is impossible for your orator and the 
said defendant to continue to carry on said 
partnership successfully and with comfort 
to both parties, and without serious finan- 
cial loss and detriment to the interest of 
your orator. 



10. That said lack of confidence has 
continued to increase until there exists be- 
tween your orator and said defendants 
such a state of animosity as precludes all 
reasonable hope of reconciliation and 
friendly co-operation, and that the mutual 
confidence reposed by the parties in each 
other when the partnership was formed, 
has, not unreasonably, ceased; that it is 
impossible that the business can be con- 
ducted as originally contemplated, and 
that an attempt to compel them to act as 
partners for the future would be to com- 
pel them to inflict irreparable injury upon 
each other. 

11. That your orator has offered to pur- 
chase the interests of the said defendants 
in said partnership at a fair and reason- 
able price for the same, and has offered to 
sell his share in said partnership to the 
said defendants for a like fair and reason- 
able price and one proportional, according 
to their respective interests in said part- 
nership, to the same price at which he is 
willing to purchase, and has agreed to 
consent to any other fair, just and eq- 
uitable settlement of said partnership that 
may be agreeable to the defendants, but 
the said defendants have refused to either 
sell or purchase, or hold any communica* 
tion with your orator on the subject, and 
have completely ignored your orator's 
propositions and refused to do anything in 
reference to a fair and equitable settlement 
of said partnership. Whereby your orator 
needs relief and unless the same is granted, 
will suffer irreparable injury, and there- 
fore prays your Honorable Court to order 
and decree, 

1. That the said partnership existing 
between your orator and the said Celia A. 
Hill be forthwith dissolved. 

2. That a receiver be appointed to take 
charge of the property, assets and effects, 
rights and credits of said partnership, and 
wind up the same and distribute the pro- 
ceeds according to law. 

3. That the said defendants be enjoined 
from collecting or receiving the property 
and effects and outstanding accounts of 
said partnership, or in any wise interfering 
with said receiver. 

4. That an account be stated by the 
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said receiver showing his respective re- 
ceipts and disbursements relating to said 
receivership, and that three-fourths of the 
net proceeds or balance as shown by said 
account be paid to your orator, and one- 
fourth to the said Gelia A. Hill, defendant. 

6. Such other and general relief as to 
your Honorable Court may seem meet and 
proper." 

To this bill defendant made answer, as 
follows : 

*' 1. I admit that the statements con- 
tained in paragraph one of the plaintiff's 
bill are true, and the copy of the articles 
of partnership attached to plaintiff's bill, 
marked ' Exhibit A,' is a true copy. 

2. I admit the allegations contained in 
paragraph two of plaintiff's bill. 

3. I admit that the allegations contained 
in paragraph three of plaintiff's bill are 
true. 

4. I admit that the allegations contained 
in paragraph four of plaintiff's bill are 
true, but I aver, in addition thereto, that 
Celia A. Hill, the defendant, was not to 
devote any of her time to the carrying on 
of said business, nor was she to perform 
any labor, nor to discharge any other 
duties in connection therewith, other than 
to contribute her proportionate share of 
the capital. 

5. I adroit that the plaintiff, M. A. 
Becker has, so far as I am informed, con- 
tributed his capital and devoted his time 
and attention to the carrying on of said 
business, all of which I aver was his en- 
gagement and contract. Whether the 
business is prosperous and lucr&tive, I 
neither affirm nor deny, but demand proof 
of the allegations in plaintiff's bill. 
Whether he has promptly and systematic- 
ally accounted for and remitted to the 
defendant, Gelia A. Hill, her full one- 
fourth share of the net proceeds of the 
business, under said contract, I am not in- 
formed. I, therefore, neither admit nor 
deny the same, but demand proof thereof. 
I admit that, from time to time, he has 
rendered statements and made remittances 
of money, but I have no means of know- 
ing, other than his own report, whether 
Bttch remittances have been in full of her 
share. 



6. I admit the allegations in paragraph 
six of plaintiff's bill. 

7. I admit the allegations of paragraph 
seven of plaintiff's bill, to the effect that 
neither I nor my wife, Celia A. Hill, have 
conducted the said business at Lancaster, 
or in any way assisted in the actual dental 
work of said business, but I deny that said 
business has been built up by the sole and 
unassisted labors and direction of plaintiff. 
I aver, on the other hand, that it was 
largely built up by the name and reputa- 
tion of the ^ Albany Dentists,' which name, 
style and title were largely the property 
of myself and my wife, and I aver that it 
is largely owing to my own and her labors 
and direction, and to the said name and 
trade- mark, that the business of said part- 
nership at Lancaster has been built up. 

8. I deny that there has sprung up be- 
tween the plaintiff and myself, and my 
wife, defendants, any lack of co-operation, 
mutual respect and confidence. I aver, on 
the other hand, that until the bill of plain- 
tiff in this case was filed and served on 
me, I had no knowledge nor information of 
any such alleged lack of co-operation, 
mutual respect and confidence. I aver, 
moreover, that inasmuch as the plaintiff 
has, and always has had full control of the 
management and direction of said business 
at Lancaster, without hindrance or inter- 
ference of any kind whatever, the relations 
between him, and me and my wife, defend- 
ants, are wholly immaterial and irrelevant 
to the success of said business, inasmuch 
as our articles of partnership, our past 
manner of dealing, and the concession to 
plaintiff of full control of said business to 
himself, place it entirely within his power 
to carry on said business as he may see fit, 
requiring of him only to account for and 
remit to my wife her share of the net 
profits of said business, under the contract. 

9. I deny that by reason of a want of 
confidence, mutual respect and co-opera- 
tion, or for any other cause, it is impos- 
sible for plaintiff, and the said Celia A. 
Hill and myself, defendants, to continue to 
carry on said partnership successfully and 
with comfort to both parties, or without 
serious financial loss and detriment to 
plaintiff. I aver, on the other hand, that 
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it' he shall continue to conform to and com- 
ply with said articles of partnership, to 
operate and manage the business as he has 
heretofore done, to account for and remit 
to my wife her proportionate share of the 
profits, that it will be entirely possible for 
him to continue to carry on said partner- 
ship successfully and with financial profit 
and gain to him, whereas his interruption 
and disturbance of said business relations 
will be to his own loss and detriment ; be- 
cause, under the fiftli article of said part- 
nership, his expression of dissatisfaction 
and refusal to continue said business, will 
result in his forfeiture of all his right, title 
and interest in the said business to Gelia 
A. Hill, his partner. 

10. I deny that any lack of confidence 
ever existed, and, therefore, I deny that 
there has been any such increase of such 
lack of confidence as are averred in para- 
graph ten of plaintiff's bill. I deny that 
there has ever been any quarrel between 
him and myself and wife, or any of us, or 
that there has been any interruption of the 
mutual confidence existing when this part- 
nership was formed. I deny that it is im- 
possible that it be conducted as originally 
contemplated ; and I aver, on the other 
hand, that there is nothing whatever stands 
in the way of its successful, prosperous 
and harmonious continuance and operation, 
except the wholly unjustifiable desire of 
the plaintiff to be relieved from his legal 
obligations to pay one-fourth of the profits 
of said business to his partner, under said^ 
articles of partnership. I deny that a 
continuance of this partnership will inflict 
on him any irreparable or other injury, 
and I aver that, for the reasons hereinbe- 
fore set forth in paragraph nine of this 
answer, on the other hand, it would be 
greatly to his profit to continue the part- 
nership. 

11. I admit that the plaintiff has offered 
to purchase the interest of myself and 
wife, defendants, in this partnership, but 
I deny that he has offered to purchase it 
at a fair and reasonable price, or that he 
has offered to sell his share in said part- 
nership to the defendants for a like fair 
and reasonable price. I deny that he has 
agreed to consent to a fair, just and equit- 



able settlement of said partnership. I 
aver that, under the terns of the contract 
of July 81, 1899, said partnership was to 
exist for a term of five (5) years. I aver 
that nothing has occurred for which either 
myself or my wife is responsible, to war- 
rant the dissolution of said partnership, 
and, therefore, that we are entitled to its 
continuance until the end of said five years. 

12. I deny that the appointment of a 
receiver for said partnership was in any 
way necessary or justifiable. 

Therefore, your orator submits to this 
Honorable Court, that all and every matter 
in the complainant's bill mentioned and 
complained of is fully answered; that he is 
entitled to no equitable relief; that the 
appointment of a receiver to take charge 
of the business of said partnership was 
improvident, unnecessary and unjust to the 
interests of defendants, and he prays the 
Court that the appointment of said receiver 
may be rescinded and revoked, and that 
the complainant's bill may be dismissed at 
his costs, and that the defendants may 
have their reasonable costs, in this behalf, 
most wrongfully sustained." 

The defendants thereupon filed a cross 
bill, as follows : 

^* 1. That to the term and of the num- 
ber above stated, M. A. Becker filed in 
this Honorable Court, his bill in equity 
against Celia A. Hill and George E. Hill, 
her husband. 

2. That your orators appeared to said 
bill, and, on January 6, 1902, filed their 
full answer to the bill of said M. A. 
Beckei'', but no final hearing has been bad 
thereon. 

8. That the said M. A. Becker, in said 
bill, claims that a partnership heretofore 
existing between him and the defendants, 
your orators, ought to be dissolved, be- 
cause of a lack of that co-operation, mutual 
respect and confidence that are necessary 
and essential for the successful carrying on 
of said partnership, and that, by reason of 
such lack, it was impossible for him and 
defendants, your orators, to continue to 
carry on said partnership. 

4. That upon the filing of said bill, and 
upon an ex parte application witbont 
notice to your orators, Joel S. Eaby was 
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appointed receiver to take charge of the 
property, assets and efTects, rights and 
credits of the partnership known as The 
Albany Dentists, the members of which 
firm were your orators and the said M. A. 
Becker, and said Eaby did so take charge 
of the s^me. 

5. That a copy of the said articles of 
co-partnership, as they appear in plaintiff's 
said bill, and as they are admitted in 
defendants' answer, is hereto attached, 
marked Exhibit *• A,' and made a part of 
this cross bill. 

6. That your orators deny, and have by 
their answer denied, that there has sprung 
up between plaintiff and themselves any 
lack of co-operation, mutual respect and 
confidence inconsistent with the mainten- 
ance and carrying on of said partnership, 
and of the business which it was formed to 
transact and carry on, and they have 
averred in their answer, and now aver, 
that if the plaintiflf continued to conform to 
and comply with said articles of partner- 
ship and to manage and carry on the busi- 
ness of said Albany Dentists, as he agreed 
to do, it would be entirely possible for him 
to continue to carry on said partnership 
successfully and with financial profit and 
gain to him and to your orators, and that 
his interruption and disturbance of said 
business relation were to the loss and 
detriment of your orators. 

7. That your orators further deny, and 
have denied, by their said answer filed, 
that there was anything to stand in the 
way of the successful, prosperous and har- 
monious continuance and operation of the 
business which said partnership was formed 
to transact, except the wholly unjustifiable 
desire of the plaintiff to be relieved from 
his legal obligations to pay one-fourth of 
the said profits of the business to his said 
partners in said articles of partnership. 

8. That your orators further aver, 
that notwithstanding the said agreement of 
July 31, 1899, as set forth in Exhibit 
'A,' was for a term of five years, and 
bound the said M. A. Becker to continue 
in the management and transaction of the 
business of dentistry under and by the 
name of Albany Dentists, and to devote 
his whole time to the carrying on of the 



said business and to pay one.fourth of the 
net proceeds thereof to the said Gelia A. 
Hill, he did, on or about December 6th, 
1901, and at the time of the filing of said 
bill, cease to devote his time to the carry- 
ing on of said business and to transact said 
business and to pay the said Celia A. Hill 
her share of the profits of said business, 
and he did withdraw wholly from the said 
business transacted under the name of 
Albany Dentists, and did set up an office 
separate and distinct from that of the said 
Albany Dentists, and did begin to and has 
since continued to practice dentistry sepa- 
rate and apart from the business of the 
said Albany Dentists, and in another build- 
ing, and for his own profit and gain, and 
did thereby injure and destroy the business 
of the said Albany Dentists and terminate 
all profits to the said Celia A. Hill, and 
ceased to pay her any of the profits K)f his 
said business. And, notwithstanding his 
agreement and contract not to enter into 
any contract with any other person for the 
purpose of carrying on the dentistry busi- 
ness in the County of Lancaster, Pa., he 
did, on or about December 5, 1901, enter 
into and begin, and has since continued to 
carry on for himself, and with other per- 
sons not your orators, the business and 
profession of dentistry, in the City and 
County of Lancaster, to the great harm 
and damage of your orators, the com- 
plainants, and contrary to and in violation 
of his said contract and articles of partner- 
ship, and, notwithstanding by the terms of 
said articles of partnership he has forfeited 
all his right, title and interest in said busi- 
ness, including good will and lease, he has 
advertised and caused himself to be adver- 
tised in the daily newspapers of Lancaster 
City, as *Late of the Albany Dentists,' 
thereby claiming, taking and appropriating 
to himself the good-will of the said part- 
nership and business. 

9. Your orators further aver that from 
December 6, 1901, until the filing of this 
bill, the said M. A. Becker has carried on 
the business of dentistry in the city of 
Lancaster, with great gain and profit, and 
has failed to account to the jsaid Celia A. 
Hill for any part of the same, and has 
failed to pay her the one-fourth of the 
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profits of his said business, or the sum of 
$48 per month, as agreed upon in said 
articles of partnership. 

All of which has been and continues to 
be to the damage and irreparable injury of 
plaintiffs. 

Wherefore your orators pray: 

1. That the said M. A. Becker be per- 
petually enjoined and restrained from 
carrying on the dentistry business in the 
county of Lancaster in his own name, or 
with any associates, or in any other man- 
ner and form, or upon any other condi- 
tions, than as provided and agreed upon in 
said articles of partnership. 

2. That an account be stated by the 
said M. A. Becker, showing his receipts 
and disbursements since December 5, 1901, 
in and about and arising from the carrying 
on of the said business of dentistry in the 
county of I^ancaster. 

8. That an account be stated by the 
said M. A. Becker of all receipts and dis- 
bursements, expenses and profits arising 
from the carrying on of the business of 
dentistry during the continuance of said 
articles of co-partnership with the said 
Celia A. Hill, and up to the time of the 
filing of this bill, and that one-fourth of all 
the net proceeds of the said business of 
dentistry carried on by the said M. A. 
Becker shall be decreed by your Honor- 
able Court to be paid to the said Celia A. 
Hill. 

4. Such other and general relief as to 
your Honorable Court may seem meet 
and proper." 

And to the said cross bill the plaintiff 
made the following answer: 

'*1. I admit the facts set forth in the 
first paragraph of the defendants' cross-bill. 

2. I admit the facts set, forth in the 
second paragraph of the defendants' cross- 
bill. 

3. I admit that in the bill filed by me 
in the above entitled suit I averred that 
by reason of a want of that confidence, 
mutual respect and co-operation that is 
absolutely necessary and essential for the 
successful carrying on of a professional 
partnership,, which had sprung up between 
me and the defendants, it was impossible 
for the said Celia A. Hill and myself to 



continue to carry on the partnership exist- 
ing between us successfully and with com- 
fort to both parties, and without serious 
loss and detriment to myself, and I aver 
that upon the filing of the said bill and the 
appointment of a receiver by this Court, 
the said partnership theretofore, existing 
between the said Celia A. Hill and myself, 
was, to wit, on the fifth day of December, 
1901, dissolved. 

4. I admit that upon the filing of said 
bill and upon an ex parte application, Joel 
S. Eaby was appointed receiver to take 
charge of the property, assets and effects, 
rights and credits, which were of the late 
partnership known as The Albany Dentists, 
which was composed of said Celia A. Hill 
and myself. 

I aver that no formal notice of said ap- 
plication was given to the defendants for 
the reason that they were non-residents of 
the County of Lancaster, but notice had 
previously been given them of my inten- 
tion to apply for such receiver. 

5. I admit the facts set forth in the 
fifth paragraph of the defendants' cross- 
bill. 

6. I deny that under tlie circuaistances 
existing at the time of the filing of the bill 
in this case and which had existed for a 
long time previous thereto, it was possible 
for me to continue to carry on said part- 
nership of Albany Dentists successfully 
and with financial profit and gain to the 
said Celia A. Hill and myself. 

I aver that in the conduct of a partner- 
ship relating to the conduct of a profes- 
sion, it is in the highest degree necessary 
that the fullest confidence, respect, and 
CO operation should exist between the 
parties thereto; that for some time previous 
to the filing of the bill in the above suit, 
there had arisen between the defendants 
and myself such a want or lack of that 
confidence, respect and co-operation so 
essential as aforesaid, as to render it im- 
possible to successfully continue said part- 
nership, and as to preclude all reasonable 
hope of reconciliation between the parties. 

7. I further aver that I offered to pur- 
chase the interests of the defendants in 
said partnership at a fair and reasonable 
price for the same, and offered to sell my 
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share in said partnership to the said do- 
fendants at the same rate or value put 
opoQ the partnership, and agreed to con- 
.sent to an J other fair, jast and equitable 
settlement of said partnership that might 
be agreeable to said defendants, but that 
said defendants refused to either sell or 
purchase or hold any communication with 
me on the subject, and refused to do any- 
thing in reference to a fair and equitable 
settlement of said partnership, by reason 
whereof I was compelled to file the said 
bill above referred to. 

I deny that my action in any manner 
caused loss or detriment to the defendants, 
and aver that if they have suflfered any 
loss or detriment, it has been due to their 
own indefenpible conduct in refusing to 
hold any negotiations looking toward an 
amicable settlement of said partnership 
affairs. 

8. I deny that the object of said bill 
was the desire on my part to be relieved 
from any legal obligations to pay one- 
fourth of the profits of said business to the 
said Celia A. Hill, and aver that in view 
of the distrust, feeling and lack of confi- 
dence which had sprung up between my- 
self and the defendants, it was utterly im- 
possible to successfully and harmoniously 
continue to carry on said business. 

9. I admit that after the hill in the above 
suit had been filed to wit, on December 5, 
1901, and after the said partnership had 
been dissolved by the appointment of a re- 
ceiver by order of this Court, I did set up 
an office separate and distinct from that of 
the Albany Dentists, and did begin, and 
have since continued, to practice dentistry 
separate and apart from the business of 
said Albany Dentists, and in another 
building and for my own profit and gain. 

I deny, however, that I thereby injured 
or destroyed the business of the said 
Albany Dentists, and aver that since the 
decree of this Court of December 5, 1901, 
appointing said receiver and thereby dis- 
solving said partnership, that said firm of 
Albany Dentists has ceased to exist as a 
partnership. 

I further admit that since starting in 
said separate dentistry business I have 
paid no profits arising from such separate 



business to the said Celia A. Hill, and 
deny that she has any right, claim or de- 
mand to or upon the same. 

I further deny that I entered into, be- 
gan, or have continued to carry on said 
business and profession of dentistry sepa- 
rately since December 5, 1901, in violation 
of said former agreement and contract, or 
articles of partnership, or that by such 
action I have forfeited all my right, title 
and interest in and to the business and 
effects of said partnership formerly exist- 
ing between the said Celia A. Hill and 
myself, including the good-will and lease, 
or any rights therein. 

I admit that for a while I did insert my 
card in the advertising columns of a Lan- 
caster city newspaper as * formerly man* 
ager of the Albany Dentists,' and aver 
that in so doing I was strictly within my 
legal rights. 

10. I deny that the said Celia A. Hill 
has any interest, claim or demand in, to or 
upon the profits or proceeds of any den- 
tistry work derived by me since I have 
carried on my profession as a dentist after 
the filing of said bill and the dissolution of 
said partnership. 

11. I deny that I have injured the said 
defendants in any particular." 

Findings of Fact. — Though the plead- 
ings in this case are somewhat voluminous, 
by reason of a bill and cross bill having 
been filed and answers thereto, yet the 
facts themselves are not as numerous, or 
their tenor as hard to understand, as might 
be at first supposed. 

On July 31, 1899, M. A. Becker and 
Celia A. Hill, the wife of George E. Hill, 
entered into articles of copartnership, for 
the purpose of carrying on the business of 
dentistry in the City of Lancaster, under 
the firm name of " Albany Dentists." Dr. 
Becker was the owner of a three-fourths 
interest in the said business, and Mrs. Hill 
of the remaining one-fourth, and the fix- 
tures, tools, machinery, dental appliances 
and stock on hand were contributed in the 
same proportions. Dr. Becker was en- 
titled to three- fourths of the nee profits, 
and Mrs. Hill to the one-fourth, and Dr. 
Becker was to pay three-fourths of all the 
expenses in the conducting of the business, 
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and Mrs. Hill was to pay one-fourth. The 
business was to continue for a term of five 
years from the date of the said agreement, 
and Dr. Becker, who lived in this city, 
was to devote his whole time to the carry- 
ing on of the same, and to he its manager 
and to have full control over its affairs. 
Neither Mrs. Hill nor any one for her was 
to render any active services in relation to 
it. All bills and expenses were to be paid 
every week, and no accounts against the 
firm were to be allowed to run. Dr. 
Becker was to render a weekly statement 
to Mrs Hill, and, at the end of every four 
weeks, was to pay to her one-fourth of the 
said net profits. If, at the end of any 
month, Mrs. Hill did not receive, in cash, 
the sum of $48 or more, she was to have 
the right and privilege, at her option, of 
coming to Lancaster, and of having, during 
the time she remained here, an equal voice 
in the management of the firm affairs. 
She also was to have the right to be repre 
sented by her husband, Dr. George E. 
Hill, or by her son, Charles L. Hill, if she 
so desired. It was further stipulated that, 
during the said co-partnership, neither 
party should give any note, bond, judg- 
ment or other obligation of the firm, nor 
use the firm name in any way, without the 
written consent of the other party, and 
that neither of said partners should sell, 
encumber or otherwise dispose of his or 
her share in said business, without the 
written consent of the other party, nor 
rent nor lease any other place to carry on 
the dentistry business in the County of 
Lancaster; and, in case either party sold 
or gave notes or other obligations, or 
offered to sell or bind his or her interest 
in said business, or in case any one of 
them should lease or rent any other place 
for the purpose of carrying on the 
dentistry business, or enter into an agree- 
ment with any one else for the renting or 
leasing of a place for such purpose, or 
should enter into contract with any other 
person for the purpose of carrying on the 
dentistry business in the said County of 
Lancaster, or, if, at any time, during the 
term of the partnership, either should be 
dissatisfied and refuse to continue said 
business as a firm any lonegr, he or she 
should forfeit and transfer all his or her 



right, title and interest in said business, 
including good will and lease, to the other 
partner. The business was carried on, as 
contemplated by the said agreement, until 
October, 1901, and was prosperous and 
lucrative, and, up to that period, state- 
ments were regularly rendered by Dr. 
Becker, and the profits were regularly 
divided, and the one-fourth thereof was 
paid to Mrs. Hill. The amount received 
by her during the twenty-seven months 
intervening between the date of the agree- 
ment and November 1, 1901, was $2,- 
184.77. Mrs. Hill, so far as the testimony 
discloses, never came to Lancaster, and 
her husband. Dr. Hill, according to the 
testimony of Dr. Becker, came but once or 
twice a year. Dr. Becker did devote his 
time to the carrying on of the business, 
and he managed it without any hindrance 
or molestation on the part of either of the 
defendants. He himself says, when asked 
as to whether Dr. Hill interfered with hia 
control of the business : " The only thing 
he would do would be to come down and 
help me work and see after the affairs of 
it;" that he (Dr. Hill) never interfered 
with, obstructed nor prevented his (Dr. 
Becker^s) management of the business, nor 
ever caused any advertisements to be 
made to which he objected, nor employed 
any hands to whom Dr. Becker objected, 
nor discharged any that Dr. Becker desired 
to keep; that Dr. Becker never discharged 
any hands, at Dr. Hill's request, whom he 
desired to retain. 

It is, however, alleged in the bill that, 
about September 17, 1901, and subsequent 
thereto, a lack of co-operation, mutual re- 
spect and confidence gradually sprung up 
between Dr. Becker and Dr. Hill, and that 
I the same continued to increase, until, at 
I the time of the filing of the bill, there ex- 
; isted such a state of animosity as precluded 
all reasonable hope of reconciliation or 
friendly co-operation. Upon this ground, 
an ex 'parte application was made to the 
court, on December 5, 1901, to dissolve 
the partnership and appoint a receiver, 
and neither of the defendants being, at 
that time, within the bounds of this county, 
a preliminary decree was entered, whereby 
Joel S. Eaby was appointed receiver. 
( Concluded in next number.^ 
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(^ Continued from last number.^ 

The defendants, however, subsequently 
caused an appearance to be entered for 
them, and filed a cross-bill, and it is now 
necessary for us to inquire whethor the 
facts upon which the application was based 
had any proper foundation. 

Prior to the differences which seem to 
have led to the present controversy, the 
party plaintiff and parties defendant were 
engaged in carrying on the business of 
dentistry, not only in the City of Lancaster, 
but also in the Borough of Columbia and 
the City of York. In the Columbia busi- 
ness Dr. Becker owned three-fourths and 
Dr. Hill onefourth, and in the York busi- 
ness they were equal partners. By a 
mutual agreement between them, the busi- 
ness in the Borough of Columbia was sold 
by them to a Dr. Ball, and everything per- 
taining to this sale was finally adjusted in 
a manner thoroughly satisfactory to all 
concerned. Shortly before September 17, 
1901, Dr. Hill either went to York 
directly or came to Lancaster and went 
from thence, to York — but, in either 
event, it is not very material what 
he did in this regard, for, after his 
visit to York, he returned to Lancaster, 
and had an interview with Dr. Becker. 
The business at York had not been pro- 
fitable, and he suggested to Dr. Becker 
that they should dispose of it. After some 
preliminary talk, they each agreed that 
they would sell, and the price was fixed at 



$500 for each, or $1,000 for the whole. 
Dr. Hill thereupon went to the Franklin 
House, and either telephoned or tele- 
graphed from there, or perhaps did both, 
to Dr. Bolton, who was the manager at 
York in their joint employ, on a salary. 
Dr. Hill states that, prior to his doing this, 
Dr. Becker had requested him to telephone 
from the Franklin House, in order that his 
assistants might not know what was going 
on, and, for the same reason, and also be- 
cause Dr. Bolton came to the Franklin 
House, the meeting which was held for the 
purpose of agreeing upon the terms of 
sale was held there. While there is con- 
siderable contradiction between the parties 
on this point, we find the facts in this re- 
gard to be as stated by Dr. Hill. Dr. 
Becker says that Dr. Hill reported to him 
that he had telephoned to Dr. Bolton that 
they would sell him the office, and, subse- 
quently, came in on the same day and said 
he had a telegram from Dr. Bolton. It 
read, according to Dr. Becker's statement: 
^^ I will meet you at the Franklin House at 
half past four." At that time, Dr. Hill 
went to the Franklin House, Dr. Becker 
going part of the way with him. Dr. Hill 
came back afterwards and informed Dr. 
Becker that Dr. Bolton would take the 
York office, and it was arranged between 
them that Dr. Bolton should give his notes 
in payment. These notes were to be made 
each for the sum of $50.00, and one was 
to be payable to Dr. Becker and the other 
to Dr. Hill alternately, monthly, for the 
whole purchase price. Dr. Becker told 
Dr. Hill to go to C. Reese Eaby, Esq., in 
order that Mr. Eaby might fix up the 
papers, and Dr. Hill states that he did go 
to Mr. baby's office, but, not finding him 
at home, he went to the office of W. H. 
Roland, Esq. This gentleman drew them 
up, and Dr. Hill informed Dr. Becker that 
Mr. Eaby was not at home, and that for 
this reason he had gone to Mr. Roland, 
The papers thus prepared were signed, and 
were agreeable to all parties. There is 
no evidence in any part of the case that 
any larger sum than $1,000 was ever paid 
by Dr. Bolton for the York office, nor that 
any advantage was taken of Dr. Becker by 
Dr. Hill. We, therefore, so find this fact. 
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It seems, however, that that evening, Dr. 
Ball, of Columbia, took supper with Dr. 
Becker at the Franklin House. Dr. Hill 
came in to his supper at that place, and 
Mrs. Becker, the plaintiff's wife, asked 
him whether Dr. Bolton had come, to 
which Dr. Hill replied, " Yes, everything 
is fixed up." Then Mrs. Becker asked, 
" Why didn't you come over to the office 
and fix up your business like you did be- 
fore with Dr. Ball ?" to which Dr. Hill re- 
plied that Dr. Bolton "didn't like you 
folks." That evening. Dr. Bolton and his 
father in-law came to the ofiice, and Dr. 
Becker and Mrs. Becker say that Dr. Bol- 
ton shook hands with them as friendly as 
he ever did, and because, as they now al- 
lege, the business was not transacted in 
the oflice of the Albany Dentists, " face to 
face," the trouble has arisen which is now 
made the grounds of the plaintiff's with- 
drawal from the firm. Dr. Becker states 
that, that same night, Dr. Hill asked him 
what was the matter, whether there was 
anything wrong with the deal, and that he 
(Becker) replied, "You will find out a 
little later what is the matter," and he 
also says that, after the patients were all 
out of the office, he sat down and told Dr. 
Hill that this deal would cause them to 
separate, and he then offered to give Dr. 
Hill $2,000 cash, or to take $6,000 cash, 
but, when Dr. Hill asked him whether he 
would get out of town, he replied " No." 
They parted the next morning, and never 
again had any personal intercourse with 
each other, before the bill was filed. On 
September 30, Dr. Becker wrote to 
Dr. Hill the following letter : " Lancaster, 
Pa., Sept. 30, 1901. Dr. G. E. Hill, 
dear friend: I received your letter this 
a. m. Had the notes of Dr. Ball all ready 
to send. He just bright them this a. m. 
I had them made out in monthly notes, as 
it is a better way, so he will get one back 
every month. You will find 36 notes of 
$6,25 each. I think you will find them 
all right. Bolton fixed his all 0. K., too, 
so that they are booth right. Your friend, 
M. A. Becker." Dr. Becker and his wife 
swear that they sent two other letters to 
Dr. Hill, but Dr. Becker also says that in 
none of his letters did he express dissatis- 



faction at the sale of the York office. 
Neither the letters nor copies of them have 
been produced, and Dr. Hill positively as- 
serts that he never received any letter ex- 
cept that of September 30th. He also 
testifies that the reason which Dr. Becker 
gave to him on the morning of September 
18th, the day he left, for their separation 
in business, was " because his wife wouldn't 
live with him if he didn't do this." The 
appearance of that lady upon the witness 
stand and her testimony and actions in the 
case confirm this fear. In fact, every in- 
dication shows that she was largely instru- 
mental in bringing about this unfortunate 
law suit. What occurred in the sale of the 
York business seems to us to have been 
straightforward and fair to both the parties. 
The controversy resulting from it was, we 
think, trivial and unsubstantial, and a sus- 
picion naturally arises that it was a pre- 
meditated quarrel on the part of the plain* 
tiff, for the purpose of escaping the effect 
of his bargaiti. 

• However this may be, the partnership 
was dissolved, but not solely when this bill 
was filed, but when, after notice given by 
Dr. Becker to Dr. Hill to that effect, Dr. 
Becker withdrew from it. The commence- 
ment of these proceedings was merely one 
of the results. He testifies that after he 
filed his bill he left the office and " went 
on the opposite corner " and there engaged 
in dentistry. He says he advertised him- 
self as " formerly manager of Albany Den* 
tists," at the new place. He circulated 
blotters and business cards and also adver- 
tised himself in the newspapers as late of 
the Albany Dentists. He left vacant the 
rooms formerly occupied by the firm, and 
transferred, so far as he could, the custom 
and good will of the former business of the 
Albany Dentists to his individual office. 
He has not since paid Mrs. Hill anything 
on account nor accounted in any way for 
the receipts of the business which he has 
been thus carrying on. Printed upon the 
blotters which have been just referred to 
was the following : " Dr. M. A. Becker, 
No. 8 East Orange Street, over Zook's 
Jewelry Store. The well-known manager 
of Albany Dentists has the pleasure of in- 
forming his patients and friends that he 
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has separated from the Albany Dentists. 
Dr. J. A. Beiser with Dr. M. A. Becker. 
All old contracts made good." The card 
spoken of was as follows: «*Dr. M. A. 
Becker, dentist, has removed to No. 3 East 
Orange Street, over Zook's Jewelry Store. 
Formerly manager of Albany Dentists. 
Remember the address, No. 3 East Orange 
Street. Dr. J. A. Beiser with Dr. M. A. 
Becker. AH old contracts made good." 
Dr. Becker distinctly states that there was 
nothing whatever in his relations with Mrs. 
Hill to prevent him from continuing to 
carry on the business as Albany Dentists 
with her, except what he alleged to be 
want of confidence arising out of the trans 
actions between himself and Dr. Hill in 
the sale of the York office to Dr. Bolton. 
We, therefore, find as a fact that his with- 
drawal was unwarranted by the circum- 
stances, and that by his voluntary act the 
partnership was abandoned and dissolved 
by him, without the consent of the de- 
fendants. 

Conclusions op Law.— The prelimin^ 
ary question to be settled between these 
parties is whether or not the Court should 
enter a decree in this case that the part- 
nership which heretofore existed between 
Dr. Becker and Mrs. Hill should be form- 
ally dissolved. It must be remembered 
that this partnership was to exist for a 
definite term of five years, and it is earn- 
estly urged on the part of the defendants 
in the original bill and the plaintiffs in the 
cross-bill that partnerships, being under 
the supervision of a Court of Equity, that 
Court will not exercise its powers to enter 
such a decree where the facts are not such 
as to clearly warrant the plaintiff in seek- 
ing such relief. As we understand their 
position it is this : That conceding this it 
is inadvisable usually to hold together 
partners in daily association when nothing 
but disagreement and turmoil and unseemly 
strife will perhaps constantly ensue from 
their close associations ; in this case there 
is absolutely no personal contact between 
the partners, the duty imposed upon Dr. 
Becker being the active management of 
the concern, and subsequently, only the ob- 
ligation to account to Mrs. Hill, by paying 
her monthly such sums as from time to 



time accrue. Therefore, the reasons being 
absent for a dissolution, the Court should 
take no such action. A careful examina- 
tion of all the authorities has led us to the 
conclusion that the great weight of author- 
ity is that there is no such thing as an in- 
dissoluble partnership. In Bagley v$. 
Smith, 10 N. Y., 489, it is said by the 
learned judge delivering the opinion of the 
Court, that ^* While it must be conceded 
that some differences of opinion seems to 
exist as to the power of either partner in 
a partnership for a fixed term, contrary to 
his agreement, to put an end to the con- 
tinuance of the firm at his own mere will, 
it can be safely affirmed that, conceding 
this power to exist in the broadest term, 
it has never been pretended that a partner 
who should, in contravention of his agree- 
ment, put an end to the partnership, would 
not be held responsible for the injury thus 
committed," and in Skinner vs. Dayton, 
19 Johns (N. Y.), 513, that "there can 
be no such thing as an indissoluble part- 
nership." In Solomon vs. Kirkwood, 55 
Mich., 256, the Court held that "the 
right of a person to dissolve is a right 
incident to every partnership." It is 
further said in this case that '^when a 
partner becomes dissatisfied there is com- 
monly no legal policy to be subserved by 
compelling continuance of the relation, and 
the fact that a contract will be broken by 
the dissolution is no argument against the 
right to dissolve. Most contracts may be 
broken at pleasure, subject to responsi- 
bility in damages." It was also added, 
however, that "There may be cases in 
which equity would enjoin a dissolution 
for a time when circumstances were such 
as to make it specially injurious." In 17 
Am. & Eng. Ency. of Law, 1097, the rule 
is laid down in the following language: 
"While many courts and judges have denied 
and doubted the power of a partner to 
withdraw from or voluntarily do any act 
which will effect the dissolution of a part- 
nership for a fixed term, the prevalent 
doctrine would seem to be that there is no 
such thing as an indissoluble partnership, 
and that the power given by one partner 
to another to make joint contracts in behalf 
of both is not only revocable, but one 
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which he cannot divest himself of the 
capacity to revoke. But, however, that 
question may be regarded, it is in either 
event clear that the delinquent partner is 
responsible in damages for his breach of 
covenant in so doing, which damages may 
be allowed as an item against him in the 
accounting after dissolution is decreed." 
See also 22 Am. & Eng. Ency. of Law, 
205-6. The existence of a partnership 
does not depend upon the fact that each 
partner has in all things complied with his 
agreement. Hartman vs. Woehr, 18 N. 
J. Eq., 383. 

In our own State, in Slemmer's Appeal, 
58 Pa., 168, Mr. Justice Sharswood, de- 
livering the opinion of the Court, held that 
on the subject of dissolving partnerships 
" a wide discretion is necessarily vested in 
a Court of Equity." "A partnership will 
not be dissolved on slight grounds," but 
where it can no longer be continued with 
comfort and advantage to all concerned a 
dissolution will be decreed. And in Mason 
v8. Connell, 1 Wh., 381, Judge Rogers, 
upon the trial of the case in the Court 
below, in charging the jury, said: **I in- 
cline to the opinion that, although these 
parties formed a partnership by articles for 
a definite period, it may be dissolved by 
either before the period arrived. I am 
aware that the doctrine of the English 
courts is different, and that a contrary 
principle has been recognized by Lord 
Eldon in Peacock vs. Peacock (16 Ves., 
50), and in Crowshey vs, Maule (1 Swan, 
495), yet I hold that the American deci- 
sions are founded in the better reason and 
are more calculated to advance our com- 
mercial interests. There is no such thing 
as an indissoluble partnership. It is re- 
vocable in its own nature, and each party 
may, by giving due notice, dissolve the 
partnership as to all future capacity of the 
firm to bind him by contract, and he has 
the same legal power, even though the 
parties had covenanted with each other, 
that the partnership should continue for 
such a period of time. The only conse- 
quence of such a revocation of the partner- 
ship power in the intermediate time would 
be that the partner would subject himself 
to a claim of damages for a breach of the 



covenant. And this, with the fact that it 
would be contrary to their own interest to 
dissolve the connection without cause, will 
in most cases be an effectual security. It 
is for the public interest that no partner 
should be obliged to continue in a partner- 
ship against his will, inasmuch as a com- 
munity of goods in such a case engenders 
discord and litigation. These views are 
supported in Marquand vs. The New York 
Manufacturing Company (17 Johns. B., 
525), and in Skinner vs. Dayton (19 
Johns., 538). And this is also the doc- 
trine of the civil law, which holds that 
each partner has a power to dissolve the 
connection at any time, notwithstanding 
any agreement to the contrary, and that 
such a power results from the nature of 
the association." But in any event do 
good would be subserved by a decree con- 
tinuing the partnership at this late day. 

The abandonment of a partnership busi- 
ness is held to be evidence of a dissolu- 
tion, and the dissolution is eflfected by 
merely ceasing to do business and dividing 
partnership property. 22 Am. & Eng. 
Ency. of Law, 224. When, then, a part- 
ner thus dissolves the partnership, he acts 
at his peril, and may have to respond in 
damages. Ibid.j 208. He may protect 
himself, under some circumstances, by re- 
sorting to equity and securing a formal 
decree of dissolution, and this was evidently 
the purpose of the plaintiff in filing the 
present bill, but it would not appear to be 
proper for us to aid him in such an effort. 
It is therefore, unnecessary to enter a 
formal decree dissolving the partnership, 
for Dr. Becker has effected that result by 
his withdrawal, and whether he did this 
before or immediately after the present 
hill was filed by him is of no importance. 
Of what avail would it be for the Court to 
do what he not only had the power to do, 
but actually did do himself? In addition 
the entry of the decree might prejudice 
the defendants in making claim for the 
recovery of damages for the unjustifiable 
breach of the contract, if such there was. 
The appointment of the receiver, however, 
can work no further harm, as by it there 
is merely designated a custodian of the 
firm property during the interim, and 



Digitized by 



Google 



LANCASTER LAW REVIEW. 



867 



thereby the legal rights of the respective 
partners are not affected. If there are 
assets some one must convert them for the 
benefit of the firm, anless by the terms of 
the agreement they shall be deemed to be 
forfeited. 

The next question, then, is whether or 
not the clause of the contract which pro- 
vides for the forfeiture of the good will, 
etc., under certain circumstances, can be 
put into effect. We have found as a fact 
that Dr. Becker was not justified in aban- 
doning or withdrawing from the partner- 
ship and thus dissolving it. We have also 
found that, in violation of his contract, he 
leased the property across the street from 
that formerly occupied by the firm of A 1- 
bany Dentists and carried on the business 
of dentistry there, for his own individual 
profit. We have also found that the agree- 
ment between the partners provided that 
"in case of either party selling, giving 
notes or other obligations, or offering to 
sell or bind his or her interest in said busi- 
ness, or in case any partner shall lease or 
rent any other place for the purpose of 
carrying on the dentistry business, or enter 
into an agreement with any one else for 
renting or leasing of a place for such pur- 
pose, or entering into any contract with 
any other person for the purpose of carry- 
ing on the dentistry business in the county 
of Lancaster, Pa., or if at any time during 
the term of this copartnership either of 
said partners shall be dissatisfied and re- 
fuse to continue said business as a firm any 
longer, he or she hereby forfeits and 
transfers all his or her right, title and in- 
terest in said business, including good 
will and lease, to the other partner." It 
is, however, claimed on the part of the 
plaintiff that all that can be obtained by 
the defendant, Mrs. Hill, is damages in an 
action at law if the plaintiff has wrongfully 
broken his contract, whereas, on behalf of 
Mrs. Hill, it is urged not only that the 
above forfeiture and transfer should be put 
into effect, but that damages also should 
be allowed for the wilful breach, and, in 
addition, the plaintiff should be enjoined 
from carrying on his profession in the city 
of Lancaster during the remaining term of 
the contract. 



So far as the claim for an injunction 
against the plaintiff is concerned it is suffi- 
cient to answer that no such penalty is de- 
nominated in the bond, nor can any such 
be reasonably inferred. On the contrary, 
the agreement seems to have contemplated 
that a time might come when one of the 
partners would become ''dissatisfied and re- 
fuse to continue ^aid business as a firm any 
longer." Had Dr. Becker then performed 
all other provisions of his agreement liter- 
ally, Mrs. Hill might not have seriously 
complained, simply because, by reason of 
his dissatisfaction, if he left the firm and 
the ownership of the firm property in her 
hands, and without any attempt to use the 
firm name or destroy its business, had only 
practiced his profession for his own benefit 
on his own account. Of course, this he did 
not do, but wc may nevertheless, we think, 
dismiss this suggestion without further am- 
plification. 

But with this digression we again return 
to the question. Are the assets of the firm 
forfeited on account of his withdrawal ? 
Here the word *' forfeit" is used by the 
parties in their agreement, and, prima 
faciey it would be viewed as such* but 
names are of little importance in cases of 
this character,, the substance of the trans- 
action and meaning and intention of the 
whole contract being the thing most to be 
considered. Upon no question have courts 
doubted and differed more than in deter- 
mining whether the terms of a contract 
make a stipulated sum a penalty or liqui- 
dated damages. No definite rule to deter- 
mine the question has been established, 
each case being determined more in direct 
reference to its own facts than to any gen- 
eral rule. Burgoon vs. Johnson, 194 Pa., 
Hi. Mr. Justice Agnew, in Stre^per v$. 
Williams, 48 Pa., 450, says: " Dpon the 
whole the only general observation we can 
make is, that in each case we must look at 
the language of the contract, the intention 
of the parties as gathered from all its pro- 
visions, the subject of the contract and its 
surroundings, the ease or difficulty of 
measuring the breach in damages, and the 
sum stipulated, and from the whole gather 
the view which good conscience and equity 
ought to take of the case." Compensation, 
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not forfeiture, is the equitable rule, but 
effect will be given to the intent of the 
parties as ascertained unless it conflicts 
with some rule of law or equity. Gener- 
ally where the covenant is for the perform- 
ance or the non-performance of a single 
act or of several acts, damages for the 
breach of which cannot be measured by 
any fixed standard, the sum named, if rea- 
sonable in amount, will be considered as 
liquidated damages. The fact that there 
are a number of stipulations of different 
degrees of importance does not vary the 
rule, if the measure of damages for all of 
them is uncertain, but regard should be had 
to it in ascertaining the' intention. Emery 
V8. Boyle, 200 Pa., 249. The intention of 
the parties has much to do with it. Yet even 
that will be controlled where equity demands 
it. Clements vs. Railroad Co., 132 Fa., 
445. But when damages can be ascer- 
tained easily and accurately, and they are 
fixed by the contract itself at any uncon- 
scionable sum and grossly disproportionate 
to the injury sustained, equity will gener- 
ally relieve therefrom by treating the same 
as a penalty, for the reason that the parties 
to the contract probably regarded it as 
such when the contract was made. Shreve 
V8. Brereton, 51 Pa., .185. Thus in 
Penny packer vs. Jones, 106 Pa., 237, 
where it was agreed between the parties 
that A. should place in B.'s mill, within a 
stipulated time, certain machines to make 
flour, which should have a capacity not 
below two hundred barrels of high grades 
of flour daily, and it was further agreed 
that it should be no experiment, and in 
proof thereof that in case the results were 
not as promised, the machines should be re- 
tained without any price being paid, and 
the machines when furnished were found 
not to make a high grade of flour, and not 
to be capable of producing the stipulated 
number of barrels per day, it was held that 
the clause in the agreement that the ma- 
chines might be retained was not a liquida- 
tion of damages, but in the nature of a 
penalty. 

Looking at the language of this contract 
and the apparent intention of the parties, 
it would appear that when Dr. Becker left 
the partnership he left his interest in the 



partnership assets behind. The name of 
Albany Dentists is admitted to have been 
of itself valuable, and the retention of that 
name, together with the other assets, 
might perhaps have been full compensation 
to Mrs. Hill for any injury which she aus- 
tained by his withdrawal. But ordinarily 
a penalty like this can be said to be inor- 
dinately large, and we have no suflBcient 
facts before us relating to this subject, and, 
therefore, cannot say with certainty. The 
business, however, may have been ser- 
iously affected by the retirement of Dr. 
Becker, the active partner, and, in addi- 
tion, his commencing and carrying on a 
similar one in the immediate neighborhood, 
in the way which he himself states, may 
have injured the old one still more. The 
loss resulting to Mrs. Hill would, of course, 
have been greatly lessoned had she been 
in position to immediately have installed 
some one else at the old location in his 
place, and to have proceeded, as formerly 
and without intermission, to carry on the 
established trade. Because of his acts, 
forfeiture may not be an adequate remedy 
under the circumstances, and, therefore, if, 
by reason of them, the property and firm 
name, which under such a claim should be 
used as compensation for the breach of the 
contract, has been injured or seriously im- 
paired, damages is the proper remedy to 
compensate the defendant for the plaintiff's 
unlawful act, and, in case any of the firm 
property is retained by the defendant, its 
value must be taken into account in adjust- 
ing these damages. Pennypacker vs. 
Jones, supra. We think the rule giving 
damages is the remedy to be here applied. 
We cannot agree with the plaintiff that 
Mrs. Hill must seek by an action at law to 
recover the damages she suffered by 
reason of the breach of the contract. A 
Court of Equity, having once taken hold 
of the case, will fix the rights of alP the 
parties without forcing them to apply to 
another tribunal. The damages may be 
allowed as an item in the accounting after 
the dissolution is ascertained. 22 Am. & 
Eng. Ency. of Law, 205-6. But for- 
feiture and damages both would seem to 
be imposing a double penalty, and we 
understand the decided cases to mean that 
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but one of these remedies can be pursued, 
and that, where the damages are easily 
and with reasonable certainty ascertain* 
able, the latter is the better method of 
reaching exact justice. We are, there- 
fore, of opinion that the proper course to 
pursue in this case is to direct the receiver 
to dispose of the personal assets of the 
firm and file his account ; that an examiner 
should be appointed by the Court to adjust 
the interests of the partners in the part- 
nership assets and ascertain what damages 
Mrs. Hill has sustained by reason of the 
plaintiflf's breach of the partnership con- 
tract, and that upon these damages being 
thus ascertained, the Court should enter 
the proper decree. In estimating the 
damages for breach of a partnership by 
dissolution there should be taken into con- 
sideration the probable profits of the part- 
nership, and the reasonable and probable 
pecuniary loss sustained by the injured 
party. Hunter vs. Land, 81 Pa., 298; 
Reiter v«. Morton, 96 Pa., 229 ; Pittsburg 
Guage Co. vs. Ashton Valve Co., 184 Pa., 
41 ; Addams vs. Tutton, 39 Pa., 447. 

The only other question which we see 
arising in the case relates to the offer of 
evidence upon the trial. We do not deem 
the offer of any importance, in view of the 
position now assumed by us, and we need, 
therefore, but briefly advert to it. The 
plaintiff was not permitted to show the 
state of his feelings to Dr. Hill, except 
where such feelings were manifested by 
words or acts. If this was evidence at 
all, it was evidence to show cause for 
dissolution, and as we have found that 
Dr. Becker, by his acts, dissolved the 
partnership, and had a right to do so, it 
makes little difference whether we were 
right or wrong, the object itself having 
been accomplished. But we have no doubt 
that no such evidence ought to be intro- 
duced, when the question of damages for 
breach of the contract arises, for if this 
were so, all that one would have to do, 
when he found the terms that he had 
agreed upon onerous to himself, would be 
to raise in his own mind, whether ground- 
less or not, a feeling of animosity against 
his co-partner and a lack of mutual respect 
ftnd confidence, in order that he might 



then go his way without fear of the conse- 
quences. Nor could any such testimony 
be controverted, for who could enter into 
the mental processes which possessed him. 
We, therefore, are of opinion that this rul- 
ing was correct. 

In this case there are in all fifty-four 
requests for findings of law and fact. 
While not desiring to curtail in any degree 
the rights which counsel have to fully and 
appropriately present their case before the 
Court, we at the same time see that this 
not only imposes great labor upon them, 
but is also burdensome to the Court, and 
the losing suitor, who must pay for a paper 
book upon appeal. The Court must be 
presumed to find some facts, and the con- 
sequence is that there are many duplica^ 
tions between the requests and the general 
findings. We believe that some of this 
diflBculty might be obviated if the main 
points especially desired to be passed upon 
were called attention to in the respective 
briefs, and any omission supplied by ex- 
ceptions to the opinion of the Court when 
filed. This suggestion is submitted for 
the consideration of the Bar. 

It is now ordered and directed that a 
decree be prepared in accordance with the 
views herein expressed, to put them into 
effect. 

Decree to be entered accordingly. 



C. P. OF LANCA.STER COUNTY. 
Pahnestock vs. Smiih. 

Devise for life with remainder to children. 

The word ** children" io a will is primarily 
and generally a word of purchase, and, while 
it may be used to signify ** heirs" or ** heirs of 
the body," it will not ^e so construed unless 
the testator has employed other words indicat- 
ing an intention to use it as a word of limita- 
tion. 

March Term, 1903. No. 37. 

Case stated. 

W. U. ffenselj for plaintiff. 

W. C. Rehm^ for defendant. 

March' 28, 1903. Opinion by Landis, J. 

By the terms of the Case Stated, it ap- 
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pears that John Keller died January 27, 
1899, leaving a last will and testament, 
one of the provisions of which was as fol- 
lows : " Item. I give and devise unto my 
daughter, Mary E. Fahnestock, for and 
during the term of her natural life, my lot 
or piece of ground, whereon is erected a 
brick dwelling house, numbered 618, sit- 
uated on the west side of North Duke 
Street, between Frederick and New 
Streets, in the City of Lancaster aforesaid, 
she to pay the repairs and taxes thereon 
during such term, and, after her deaih, I 
devise the same unto her child or children." 

On December 1, 1902, Mrs. Fahnestock 
agreed to sell the said house and lot to the 
defendant, in fee simple, for the sum of 
$5,000, and, on February 1. 1903, she 
tendered him a deed, sufficient and correct 
in form, and demanded the purchase money. 
The defendant, however, declined to pay 
the same, on the ground that, under the 
provision of the said will, the plaintiff had 
but a life estate. 

It is hardly necessary to collate numer- 
ous authorities, nor to enter into a long 
disquisition upon such a familiar subject as 
the present one. The word *' children " 
in a will is primarily and generally a word 
of purchase, and, while it may be used to 
signify *' heirs" or 'Mieirs of the body," it 
will not be so construed, unless the testator 
has employed other words indicating an 
intention to use it as a word of limitation. 
Oyster vs. Knull, 137 Pa., 448. Thus, in 
the case just cited, a testator provided as 
follows: "I give and bequeath to my son, 
N. K. 0., my Mount Airy farm, * * * 
for his support, and if he should be spared 
to have family, I desire the above estate to 
go to use of his children." It was held 
that the word *' children " was a word of 
purchase, and the devisee took but a life 
estate. See, also, Keim's Appeal, 125 
Pa., 480; Affolter vs. May, 115 Pa., 54; 
Cote V8. Von Bonnhorst, 41 Pa., 243; 
Lancaster v«. Flowers, 198 Pa., 614. 

In this case, there are no words in the 
will indicating that the testator intended to 
use the words " child or children " as words 
of limitation. In fact, we think he ex- 
presses himself in no doubtful meaning. 
He gives only a life estate to the plaintiff, 



and, after her death, he deyises the same to 
her child or children. While it is not 
shown by the Case Stated that she has 
children, it may be fairly presomed that 
she had, and that he knew whereof he spoke. 

We are of opinion that the plaintiff can- 
not make a deed in fee simple for the said 
property, and judgment is, therefore, under 
the terms agreed upon, entered in favor of 
the defendant, with costs. 

Judgment for defendant. 

0. C. ADJUDICATIONS AND 
OPINIONS. 



August 20, 1908 : Adjudication. 

Emma Rise, Lancaster City. $182.75. 

September 9, 1903 : 

Amended adjudication. 

Mary Ann Suydam, Lancaster City. 

September 14, 1908 : Adjudications. 

Mary Frueh, Lancaster City. $1,805.43. 

Opinions. 

Estate of James Kennedy, deceased. 
Exceptions dismissed and adjudications 
confirmed. 

Estate of John Huber, deceased. Role 
to pay over trust money discharged. 

Estate of Harry E. EflSnger, deceased. 
Exceptions withdrawn and adjudications 
confirmed. 

Estate of Frances Dunlap, deceased. 
Rule to pay out money paid into court 
made permanent. 

Estate of Martin Hildebrand. Excep- 
tions withdrawn and adjudications con> 
firmed. 

September 17,1903: 

Estate of Augusta A. Ranch, deceased. 
Exceptions dismissed and adjudications 
confirmed. 

Estate of Abraham B. Longenecker, de- 
ceased. Exceptions dismissed and adjudi- 
cation confirmed. 

Estate of Rudolph Williams, deceased. 
Exceptions dismissed and adjudications 
confirmed. 

Estate of Franklin Bender, deceased. 
Amended adjudication and opinion filed. 

Estate of Jos. C. Miller, deceased. Bale 
to adjudicate made absolute. 

Estate of J. Martin Hess. Ezceptions 
dismissed and adjudication confirmed. 
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O. C. OF LANCASTER COUNTY. 

Estate of Hiram K. Miller, dec'd. 

Judgment — Opening of — Jurisdiction of 
0. C— Effect of pleas in C. P.— 
Burden of proof. 

A decedent having shortly before his death 
transferred his personal property to his brother- 
in-law who was his executor and confessed a 
judgment to him for 131,850, an issue was 
framed in Common Pleas to determine whether 
the judgment was collusive as to the widow's 
dower rights and was determined in her favor. 
The widow was then appointed administratrix c. 
t. a. and a scire facias was issued on the Judg- 
ment to which pleas of payment and net off were 
entered. Snbsequenty the parties agreed. that 
an auditor appointed to settle the estate should 
determine how much if anything was due on 
said judgment, "all parties to have the same 
rights as they would before a jury." The 
auditor found that the judgment and transfers 
were intended to be held in trust, the judgment 
being partly as collateral, that the amount due 
from the executor was $28,858.91, and that, 
after being credited with the amount due on 
his judgment, he owed the estate $6,957.95. 

Held, That, while the auditor might have 
determined the amount due on the judgment 
without the agreement between the parties 
they were nevertheless bound thereby, and the 
agreement opened the judgment not generally 
and without terms but in a restricted sense sub- 
ject to the effect of the pleas entered which 
made the judgment admissible as prima facie 
evidence of debt and threw the burden of proof 
on the administratrix, but the latter having in 
effect assumed the burden of proof and pro- ! 
duced a preponderance of evidence, the auditor's I 
findings should be sustained although he had 
considered the burden on the plaintiff in the • 
judgment. 

An auditor's findings of fact will not be re- 
veised except for clear error. 

Consent of parties can not, as a general rule, 
bring into the Orphans' Court that of which 
otlierwise it could not have taken cognizance. 

A judgment may be attacked collaterally as 
collusive before an auditor by the widow of the 
judgment debtor. 

November Term, 1902. No. 21. 

Exceptions to report of auditor. 



ff. M. North and W. U. Eenselj for 
Henry E. Miller, execator. 

B, F. Bavisy Wm. B. Weaver and 
A. S. Hershey^ for Emeline S. Miller, 
widow and administratrix c. t. a. 

The report of A. F. Hostetter the 
auditor contained inter alia the following 
in addition to the portions quoted in the 
opinion of the Court: 

From the testimony taken before your 
Auditor certain facts of a general nature 
relating to the present inquiry will be 
found as preliminary to a discussion of the 
exceptions taken to the account. The evi- 
dence shows that Hiram K. Miller was, 
and has been for many years prior to 
1895, a resident of East Petersburg, Lan- 
caster county. He was a farmer and 
dealer in leaf tobacco, being a partner in 
the tobacco firm of Dietrich & Miller, but 
in earlier years had been for a consider- 
able period a merchant. He had a wife, 
Emeline S. Miller, and a daughter, Ger- 
trude H. Miller, his only child, both of 
whom were members of his family, the 
daughter, however, being at the time of 
his departure a student at the Millersville 
Normal School at the expense of her 
father. His mother, Elizabeth Miller, was 
also at that time living, and two sisters of 
his, namely, Amelia 'K. Miller, wife of 
Henry E. Miller, who lived at Lititz, Pa., 
and Amanda Metz, who lived at Clarence 
Center, New York. He was the owner 
of the dwelling house in which he lived 
and of other real estate, his real estate 
holdings being estimated by witnesses as 
having been worth about $24,000. He 
also had personal property estimated by 
diflferent witnesses to be worth between 
$20,000 and $30,000, consisting of judg- 
ments, bank stocks, market house stock, 
railway bonds, and other stocks, and also 
the live stock and farming utensils on his 
real estate, as well as his household goods. 
Within a period from about the middle of 
March, 1895, to May 24#1895, he trans- 
ferred all this personal property to his 
brother-in-law, Henry E. Miller, to whom 
he also on April 17, 1895, confessed a 
judgment for $31,850. This judgment 
was entered in the Common Pleas of Lan- 
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caster county on June 1,1895, to April 
Term, No. 351. He made no provision 
whatever for his wife and daughter. On 
the 24th or 25th of May he left his home 
and never returned, after having first ad- 
vertised in the Lancaster " Examiner " 
that he would not be responsible for any 
debts incurred by his wife. Before leav- 
ing home he had become involved in a 
scandal, and there appear to have been 
serious domestic difficulties between him- 
self and his wife for some time before his 
departure. This scandal culminated in a 
warrant being issued for his arrest after 
he had left, and an indictment for adultery 
was found against him by the grand jury 
in August, 1895. He left home without 
the knowledge of his family and at night, 
having been driven to Lancaster by a 
neighbor, whom he cautioned to return 
home at once so that it might not be dis- 
covered that he had gone, and to whom he 
said that *' he would never return." Prior 
to his departure he had also told his neigh- 
bors that he was going to fix things, or 
that he had fixed things, so that his wife 
and daughter could not get hold of his 
property. lie had also upon his departure 
turned over all his real estate to Henry E. 
Miller, who took possession of it, instructed 
the tenants how to carry it on, and re- 
ceived the proceeds of the crops raised on 
it in 1895 as well as the rents accruing up 
to Hiram's death. Henry also sold all his 
farm and live stock and received the pro- 
ceeds. 

His wife and daughter never heard from 
him after his departure, and he never re- 
turned. He located at Sioux Falls, South 
Dakota, and from there exchanged letters 
with Henry E. Miller and with his sisters, 
Amelia Miller and Amanda Metz. On 
February 11, 1896, he died at Sioux Falls. 
Notice of his death was sent to Henry E. 
Miller, who went to Sioux Falls and 
brought back his body and his trunk con- 
taining his clothes and papers. No notice 
of his death was sent to his wife or daugh- 
ter who first learned of his death from 
their neiglibors. 

Henry E. Miller lives in the Borough of 
Lititz and lived there in 1895. He had 
formerly been a merchant, but retired from 



that business in 1894. He bad also been 
a dealer in leaf tobacco. He was the 
owner in the spring of 1895 of certain real 
estate valued by him at $14,200, and esti- 
mated by other witnesses to be worth from 
eight to nine thousand dollars. He also 
had personal property, and claims that he 
was worth in 1894, after paying his debts, 
about $46,000. He was the brother-in- 
law of Hiram K. Miller, being the husband 
of his sister, Amelia K. Miller, and their 
business and social relations seem to have 
been of an intimate character. He at 
various times was endorser in banks for 
Hiram K. Miller, and the latter endorser 
for him. 

After the death of Hiram K. Miller, 
Henry E. Miller presented his will, had it 
proven, and took out letters testamentary 
on it. He filed his account as executor on 
December 18, 1896, showing a balance of 
$154.29 due him as accountant; to which 
account the exceptions referred to your 
auditor were taken on behalf of the wife 
and daughter of Hiram K. Miller. The 
further facts material to this inquiry will 
be found in connection with the discussion 
of the particular subjects to which they 
relate. 

In the account filed by Henry E. Mil- 
ler, as executor, he charges himself with 
various sums received by him, aggregating 
$296.35, all of which, with the exception 
of $18.85, are for rents received from 
various parties who occupied the Hiram K. 
Miller lands after the latter's departure. 
Against this total sum he claims credits 
aggregating $450.64, thus leaving the 
estate in his debt $154.29. The excep- 
tions taken to the debtor side of this ac- 
count, by the widow and daughter, all, in 
one form or other, proceed on the theory 
that the executor was liable to account for 
the proceeds of the personal property 
transferred and turned over to him by 
Hiram K. Miller before bis departure, and 
likewise for the proceeds of the crops of 
his real estate for the year 1895, which 
had also been transferred and were re- 
ceived by the executor. And the conten- 
tion of the widow and daughter before us 
is, first, that H. E. Miller is accountable as 
executor for all this personal property, and 
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second, that bis judgment for $81,850 is 
not a subsisting claim, but if a claim for 
any sum is subject to the set-off or credit 
of.the moneys for which he should thus be 
held accountable as executor. 

In ascertaining what estate of Hiram, 
Henry, as executor, should account for, it 
is necessary to inquire into and determine 
the nature of the transaction between the 
parties by which this large amount of per- 
sonal property passed from one to the 
other. Was it a free and unconditioned 
gift? Was it an absolute sale from Hiram 
to Henry, and if so did Henry, during the 
life time of Hiram, pay the consideration 
agreed upon between them for this pur- 
chase ? Or did it pass into the possession 
of Henry in a qualified sense only upon 
any trust or condition which left contingent 
or equitable rights thereto in Hiram ? 

If this property was a free and uncon- 
ditioned gift to Henry, or if he was a bona 
fide purchaser of it, with no purpose or 
knowledge of purpose beyond an outright 
sale and purchase, and during the life time 
of Hiram paid the agreed consideration, 
then he is not accountable as executor for 
it. If, however, the intention between 
these parties in passing this property from 
one to the other was neither a gift nor a 
bona fide sale, but was to vest the posses- 
sion and control of it in Henry for specific 
purposes only, or in any way or manner 
that was to leave a right or interest, abso- 
lute or contingent, in it to Hiram, then, he 
being now dead, it is incumbent upon 
Henry either to show an application made 
of it in accordance with the intention and 
purpose of its transfer to him, or else as 
executor now to account for it as a part of 
Hiram's estate. 

He does not claim, nor does he seem at 
any time to have claimed, that he received 
any portion of this property as a gift from 
Hiram. 

From the time of Hiram's departure he 
held this property and treated it as his 
own. In answer to inquiries of decedent's 
family he appears continuously up to the 
death of Hiram to have asserted his abso- 
lute ownership of it, claiming that it had 
been sold to him, and the judgment con- 
fessed to him in addition thereto, for the 



I sum stated therein, because needed to re- 
imburse him for moneys due from Hiram 
and for other moneys which he remained 
obligated to pay for him. Besides receiv- 
ing all Hiram's personal property he also, 
after the latter's departure, entered the 
judgment given him, and within a short 
time issued execution on it for the full face 
amount of $31,850, and levied upon and 
attempted to sell the whole of Hiram's 
real estate, including the house occupied 
by his wife and daughter as a home, and 
which had been the family home prior to 
Hiram's departure. The sale of this real 
estate was only prevented by an applica- 
tion of the widow setting forth that this 
judgment had been fraudulently confessed, 
by collusion between the parties, for the 
purpose of depriving her of her dower 
rights, and by the granting of an issue 
upon this application. Henry did not re- 
port this judgment for taxation until 1899| 
when, upon the demand of the assessor, he 
made a return of it for taxation for the 
whole sum of $31,850, without claiming 
any deduction therefrom. His entire atti- 
tude up to Hiram's death, to every one 
except Hiram himself, with regard to this 
personal property and this judgment ap- 
pears to have been that they all rightly 
belonged to him. He does seem in a con- 
versation with Hiram's daughter shortly 
after her father's death to have admitted 
that if her father had lived he would yet 
have been entitled to receive something 
from him, and that being dead she would 
now have something to get, but declined to 
state any amount, saying ^* that he would 
show this in court." 

When, however, he came to file his ac- 
count, on December 19, 1896, he accounts 
in it for none of the personal property as 
belonging to the estate. Nor did be place 
on the record of the judgment any credit 
for personal property realized, nor in any 
wise indicate either on the judgment or in 
his account his purpose to allow the estate 
any such credit. So far as any record 
evidence or admissions made by Henry 
that could be used by the decedent's family 
in testing their rights, the state of the 
case, after the filing of his account, stood 
as showing that he had rightfully absorbed 
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all Hiram's personal property, and that 
there yet remained due him the small bal- 
ance shown in his account and the whole 
of his judgment and interest, then still 
standing open as a subsisting lien against 
the decedent's real estate. 

The issue granted to try the validity of 
this judgment as to the widow was not 
disposed of in the Common Pleas until 
October, 1899. At the trial of this issue 
Henry appears for the first time to have 
formally admitted a qualified possession in 
regard to this personal property. He 
there claimed that he had purchased the 
stocks and bonds at an agreed price, and 
to have received the transfer of the judg- 
ments to secure him as bail and endorser 
for certain money remaining unpaid. Tak- 
ing the stocks at this purchase price, the 
proceeds of the live stock, crops and other 
personal property, and certain moneys 
repaid him by Hiram, and deducting cer- 
tain payments claimed by him to have been 
been made in connection with this prop- 
erty, he admitted a balance in his hands 
of personal property proceeds amounting 
to $13,425.37, which he was willing to 
have credited on the judgment of $31,850. 
The jury found this judgment to have been 
fraudulently confessed as to the widow, 
and from this finding no appeal was taken. 
After this trial the judgment was opened, 
and your Auditor directed to ascertain what 
amount, if any, remains due on it. The 
position of H.' E. Miller before us remains 
the same as in the Common Pleas. He 
admits a balance of $13,425.37, arising 
from the purchase price of stocks and other 
personal property in his hands to be cred- 
ited on the judgment, and asks from us a 
finding that the remainder of his judgment 
of $31,850, with interest, is due and owing. 
Leaving to a later point formal discus- 
sion of the legal effect of this judgment, 
we may here remark that the transfer of 
the personal property and the giving of 
the judgment seem to us so closely inter- 
woven as to make it necessary to consider 
them together. They impress us as hav- 
ing been parts of one plan : as successive 
steps toward a general result. In the 
effort to ascertain the mutual understand- 
ing and intention of the parties, the state 



of the evidence leaves much to be desired, 
considering the magnitude of the interests 
involved. 

Aside from the judgment itself and the 
assignment of goods, chattels and crops, 
which is absolute in form, there is before 
us no direct written evidence in which 
both parties have participated to show 
their mutual purpose, with the exception 
of a paper relating to 71 shares of the 
bank stock. Under date of January 19, 
1895, Henry certifies to having that day 
" received from Hiram 71 shares of North- 
ern National Bank stock, to be held as 
collateral for all endorsements at bank or 
otherwise, the same to be returned to 
Hiram K. Miller as soon as the amounts 
are paid to him on which Henry E. Miller 
is endorser." This paper was found by 
Hiram's family after his departure, and 
was by them produced before us, and is 
the only documentary evidence touching 
the transactions between Henry and Hiram 
that came to their knowledge or possession 
prior to his death. It seems to have been 
overlooked by him when he left. 

Henry and his wife were in correspond- 
ence with Hiram after his departure and 
were immediately notified of his death by 
telegraph. Though living only about 6 
miles from Hiram's wife and daughter, 
Henry did not notify them of the death, 
but without any conference with them, 
started by the first train for Sioux Falls. 
On his arrival there he took possession of 
the body of Hiram, and of his trunk con- 
taining his clothing and papers, and brought 
them to his home at Lititz. The widow 
and daughter, on the contrary, were from 
the time of Hiram's departure ignorant of 
his whereabouts, and not aware of his 
death until informed by their neighbors. 
The widow thereupon telegraphed through 
her attorney to Sioux Falls, employing an 
attorney there to take copies of all letters 
or papers in Hiram's possession at his 
death. Copies were thus taken and the 
originals were then returned to his trunk 
where they had been found. All of this 
was done prior to the arrival of Henry at 
Sioux Falls, and he did not know when he 
removed the body and trunk that copies 
had thus been taken of the papers in the 
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trunk ; and seems only to have learned of 
the existence of these copies in the hands 
of Hiram's family when confronted with 
them in the course of the litigation which 
ensued between them and him over the 
estate. After the burial of Hiram Henry 
sent the trunk which he had brought from 
Sioux Falls to Hiram's widow, empty, and 
without these papers, and never turned 
over to the family any of the letters or 
papers which he had found in it. 

The letters, of which copies had thus 
been taken, were letters to Hiram from 
Henry and from Amelia (his wife, Hiram's 
sister), and from Hiram's other sister, 
Amanda Metz, and also a statement or 
paper, in Hiram's handwriting, addressed 
to " mother, brother and sisters." Upon 
the trial in the Common Pleas, and again 
before your auditor, the production of the 
originals of these letters found in Hiram's 
trunk was demanded of Henry and Amelia 
on behalf of the widow and daughter, but 
they were not produced; the failure to 
produce them being explained on the 
ground that they had been, on Henry's re 
turn from Dakota, or shortly thereafter, 
burned and destroyed by Henry's daughter 
with his knowledge and consent. Upon 
his failure to produce the originals, the 
Common Pleas on the trial of the issue 
permitted the copies in possession of the 
widow, legally proven through depositions 
taken in Dakota as true copies, to be in- 
troduced as evidence. These copies also 
came before us, both by independent pro- 
duction and as part of the records of the 
Common Pleas suit offered in evidence, and 
believing them to be competent evidence, 
we have received and considered them. 

These copies show that some of the 
original letters to Hiram had been written 
by Henry, but most of them by Amelia, 
his wife, but with such knowledge or di- 
rection on his part of their writing and of 
their contents that we think she may prop- 
erly be regarded as having been his agent 
in the matter, and as acting with him. 
They also show that some at least of the 
letters were written in reply to letters re- 
ceived by Henry and Amelia from Hiram. 
The production of these original letters 
written to them by Hiram was also de* 



manded before us by the exceptants, but 
none of them were produced. 

The obtaining of these letter copies 
seems also for the first time to have brought 
to the knowledge of the widow and daugh- 
ter the fact that a certain paper had, prior 
to Hiram's departure, and about the time 
when the judgment was given, been drawn 
up and signed by Hiram, Henry and 
Amelia, and then left in the custody of Dr. 
William Compton, a friend of Hiram's re- 
siding in Lancaster, and, further, that in 
one of these letters Hiram had been re- 
quested to send an order with which to 
withdraw this paper from Dr. Compton's 
hands, the reason given being that in case 
of Compton's death it might be found 
among his papers and make trouble; and, 
further, also, that in response to this re- 
quest, Hiram had sent such an order, and 
that on the strength of it the paper was 
delivered by Compton to Henry. In an 
examination before the Register of Lan- 
caster county, shortly after Hiram's death, 
and at a time when he did not yet know of 
the existence of these letter copies, Henry, 
in answer to questions concerning this 
paper, denied that such a paper had been 
executed. Subsequently, on the trial in 
tho Common Pleas, then knowing of the 
existence of the letter copies, he admitted 
the execution of the paper by the three 
parties, that he had gotten it from Dr. 
Compton on Hiram's order sent from 
Dakota, and testified further that it was 
written on the leaf of a small book, and 
that he sent the book to Hiram, who tore 
out this leaf and returned the book to him. 
In answer to the demand for the produc- 
tion of this book he first said that " his 
daughter had burnt it," and afterwards 
said that ^^ it was in their house at Lititz," 
but he failed to produce it. The contents 
of this paper are, therefore, not before us, 
but the facts are before us that such a 
paper was executed by these three parties; 
that it was placed in the hands of a third 
party; that it contained something in refer- 
ence to the state of affairs between them 
which made Henry and Amelia unwilling 
to have it found among Compton's papers 
if he died; that its character was such that 
it required Hiram's order before the cus- 
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todian would surrender it, and that it waB 
surrendered on such order at their re- 
quest, and that neither the paper itself nor 
the book in which Henry alleges it was 
written were produced before us. 

In addition to this documentary evidence, 
Henry has also presented a statement in 
the form of a book account, showing what 
he claims to be all moneys received by 
him either from Hiram or out of the assets 
turned over to him, both before and after 
the death of Hiram. Hiram's daughter tes 
tifies that her uncle Henry declared to her 
that he had kept no account at all before 
her father's death, but this admission Henry 
denies making. 

Aside from the foregoing testimony, the 
remainder of the evidence before us that 
throws light on this phase of the inquiry 
consists entirely of oral testimony of var- 
ious parties as to declarations of Hiram 
made before he left in regard to his prop- 
erty, and the purpose he had of putting it 
in such shape that his wife and daughter 
could not get at it; the testimony as to the 
giving of the judgment; the evidence as to 
the financial worth of both parties to this 
transaction at the time and the value of the 
property transferred, and the oral testi- 
mony generally of Henry and Amelia and 
of decedent's wife and daughter and their 
counsel. 

It is necessary in looking into this trans- 
action to bear in mind the circumstances 
under which it was made. Hiram left his 
home in the midst of serious domestic dis- 
cord, with a very bitter feeling against his 
wife. The fact of his hurried and surrep- 
titious departure seems to show that he 
was in fear of an arrest, and regarded his 
danger as imminent. It was not the season 
of the year for a judicious sale of his real 
estate, and yet some action seemed neces- 
sary in regard to it if his purposes were to 
be accomplished. Ilcnry was his closest 
friend, liable also on his paper, and he and 
his wife were his warm sympathizers. 
Under these circumstances he turned over 
all his personal property to Henry, and 
confessed a judgment for more than the 
value of his entire real estate to him. * * * 

While Henry makes this concession, he 
still contends, however, that he made an 



outright purchase of the bank stock at $80 
per share; of the railroad bonds at a trifle 
over the $3,100; of notes for which they 
had been pledged, and the other stockB 
also at a given price. He gives Hiram 
credit on this theory in the book accoant 
produced before us, and it is on this basis 
that he arrives at the credit of $13,425.87 
as an off-set against his judgment of 
$31,850. 

We find no evidence, aside from the 
testimony of Henry himself, that Hiram 
meant to divest himself absolutely of any 
of this property. 

Having ascertained the amount for 
which it seems to us Henry is accountable 
as executor, it remains to determine what are 
his claims as a creditor against the estate 
on account of his judgment of $81,850. 

We have found as a fact that this judg- 
ment was declared in the Court of Com- 
mon Pleas to have been fraudulently con- 
fessed for the purpose of depriving the 
widow of her dower rights. That verdict, 
unappealed from as it is, would, of 
course, be conclusive against this whole 
judgment, so far as the rights of the widow 
are concerned in any effort to enforce its 
collection against the real estate. So far 
as Hiram's daughter is concerned, the 
verdict is not conclusive against this judg- 
ment, either as regards the personal or real 
estate* nor is it as to her an element of 
special weight in this inquiry. Her fatlier 
had a legal right, as to her, to give away 
his whole estate, and therefore to confess 
a judgment that would absorb part or all of 
it upon whatever consideration he chose. 
It is not disputed that he did confess this 
judgment. The decree of the Common 
Pleas has opened the judgment, but this 
does not set it aside, and does not affect its 
conclusiveness and its lien on the real 
estate as to the daughter for such sum as 
may be found to be due on it. 

" A judgment opened remains a judg- 
ment with all the attributes of which the 
order of the Court has not deprived it, and 
is no further disturbed than to effect the 
object — to permit the defense to be made 
for which it was opened." 

Kittaning Ins. Co. v$. Scott, 101 Pa. 
St., 449. 
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The jodgment was opened and referred 
to your auditor for the pu'^pose of ascer- 
taining the amount due on i\ It is offered 
before us, and the contention on behalf of 
Mr. Miller is that this is prima facie proof 
of the indebtedness, and raises a presump- 
tion that the whole face and interest of 
the judgment are due, which must stand 
ontil overthrown by a greater weight of 
proof produced by the estate. 

The rule of law, as we understand it, is 
that ^' after a judgment has been opened 
generally, without conditions or restric- 
tions, the trial is to be had as if no judg- 
ment had been entered, the same burden of 
proof being imposed on the plaintiff that 
was imposed on him, and the same de- 
fenses to the defendant as at the commence- 
ment of the suit." 

Dennison vs. Leech, 9 Pa. St., 164. 

In the present case the judgment was 
opened to find what is due on it by decree 
made on the agreement of the parties, they 
each reserving for themselves all the rights 
they would respectively have in a jury 
trial. There is no direction to the defend- 
ant to plead payment nor any other plea, 
nor does the agreement provide for tbe 
consideration of the matter as though any 
special plea had been pleaded. 

We do not feel called on to decide what 
would be the position of the respective 
parties in this inquiry so far as concerns 
the burden of proof if we were dealing 
with an absolute judgment. We have 
found as a fact that this judgment was not 
given as an absolute obligation, but, so far 
as Henry's rights in it go, only as collat- 
eral security for what might be found due 
to him from Hiram when settlement came 
to be made between them. If this finding 
is correct we think no presumption arises 
in this case from the mere giving of the 
judgment or bond that the whole sum 
named in it was then due ; and that the 
mere offer of it, for this reason, would not 
throw on the defendant the burden of dis- 
proving it. It appears to us that the bur- 
den rather lies on Henry E. Miller to show 
what the judgment is collateral for; in 
other words to prove the primary indebted- 
ness which it was intended to secure. 
* Uli * * * 



The Courts have said that ^^ in dealings 
between principal and agent, or guardian 
and ward, or trustee and cestui que trust, 
the burden of proof is upon the agent, the 
guardian or the trustee, who claims a bene- 
fit arising from the transaction, to show 
the utmost good faith on his part that he 
took no advantage of his influence or 
knowledge, and that he brought every- 
thing to the knowledge of the other party 
which he himself knew.'* 

Darlington's App., 5 Norris, 519. 

While the contention here is not as to 
whether the judgment was in the first 
instance improperly obtained, we see no 
good reason why the spirit of this doctrine 
should not prevail in an inquiry as to 
whether a judgment given partly as col- 
lateral and partly upon a trust or agency 
is being properly used by the plaintiff and 
holder as against the legal representatives 
of the dead defendant. Especially is this 
true on a state of facts such as the present 
case. The defendant's family were ignor- 
ant of the giving of the judgment, and 
were never informed by him what amount 
he actually owed Henry. The witnesses 
to the judgment can throw no light on this 
question. If when the judgment was given 
there were in existence other evidences of 
indebtedness on which it was based, they 
remained either in the hands of Hiram or 
Henry, or subsequently came into Henry's 
hands on his payment of them to others. 
All the personal effects and papers that 
Hiram had with him in Dakota came at his 
death into Henry's possession, and he had 
left none at home except the one about 17 
shares of stock. The letters Henry re- 
ceived from Hiram were of course in his 
possession ; and he also got back those 
which he and his wife had written Hiram, 
as well as the paper signed by all three 
that had been placed in Dr. Compton's hands. 

In other words the defendant is dead, 
his legal representatives know nothing of 
the transaction ; and Henry, the plaintiff, 
alone of the interested parties has personal 
knowledge of what was the mutual under- 
standing. He, moreover, has, or could, 
but for his own acts, have in his possession 
all the documentary evidence made be- 
tween him and Hiram as to the state of 
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their accounts with each other. Under 
these circumstances we think it cannot be 
regarded as a hardship that he should be 
held to the duty of proving the extent of 
the beneficial interest which the judgment 
was intended to secure to him. 

Acting on this theory as to the burden 
of proof between the parties, we will pro- 
ceed to consider the evidence before us in 
regard to the various items of indebtedness 
which it is claimed are represented by this 
judgment. Mr. Miller has furnished a 
statement showing the different items of 
indebtedness due from Hiram which he 
claims made up the sum of $31,850, for 
which a judgment was given. A copy of 
this statement, headed *' Memorandum of 
Hiram Judgment" and marked " C. L L., 
No. 27," is appended as an exhibit to our 
report. 

In regard to the proof offered in support 
of them, these items fall into several dis- 
tinct classes. As to some of them Mr. 
AJiller's oral testimony is supplemented by 
documentary and other evidence showing 
not only that money passed from him to 
Hiram, or to others for him, but also, that 
it thus passed for debts or as a loan. As 
to another class of items he adds to his 
own testimony other proof showing that 
money passed from him to Hiram, but 
leaving the question of whether it passed 
as a payment to Hiram or as a loan to de- 
pend on Henry's own testimony. A third 
class of items rest wholly on Henry's own 
oral testimony. 

***** 

The testimony of Henry E. Miller in 
support of all the items included in this 
judgment is, that the moneys claimed to 
be represented by them were all due and 
owing to him when the judgment was given; 
that he held at that time notes and due 
bills for all of them against Hiram ; that 
these notes and due bills were before them 
at the time, and the calculation was made 
on them by means of which they mutually 
arrived at the sum for which the judgment 
was to be given ; and that thereupon the 
judgment was given him for $31,850, as 
the sum mutually agreed upon as owing 
him, and that he thereupon surrendered all 
the notes and due bills to Hiram. 



In regard tc- this testimony, both as to 
the sale of the* securities to him and as to 
the matter or the judgment, it is to be 
observed thai; it is given by a claimant in 
his own behalf against the estate of the 
other party to the transaction who is now 
dead concerning matters which transpired 
prior to the death of the decedent. We 
do not see how, under these circumstances, 
Henry can be regarded as a competent 
witness to prove his claims against the 
estate by his own oral testimony. And if 
he is not thus competent, those claims 
which depend on his own testimony to show 
that they were loans remain unproven. 

Even though he could be regarded as a 
competent witness for this purpose, the 
weight of his testimony, however, must be 
considered in connection with all the other 
testimony in the case. We are dealing in 
this matter with the affairs of two men, 
both of whom had long experience as mer- 
chants and as dealers in leaf tobacco, in 
occupations which required the keeping of 
systematic and accurate accounts. This 
experience must have taught them the 
value and importance of keeping records of 
financial transactions and especially of evi- 
dences of indebtedness. As to an aggre- 
gate of $10,050 of the moneys claimed on 
this judgment there is before us no docu- 
mentary evidence whatever, nor any con- 
temporaneous record of any kind showing 
even that any of these moneys ever passed 
from Henry to Hiram, and of coarse, 
therefore, none to show that they passed or 
accrued as loans to Hiram. And as to the 
items above referred to as of the second 
class, while there is evidence showing the 
passing of money, there is no evidence of 
this character to show that it passed as 
loans. The only record connecting itself 
with any of these two classes of items is 
the judgment itself. If this was given for 
the purpose of making a record of absolute 
and unconditioned indebtedness any prior 
evidences of this same debt would, of course, 
have been merged into it, and Hiram would 
in that case have been entitled to have 
them surrendered. 

{Concluded in next number.^ 
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Even though they had been thus sur- 
rendered, it seems unlikely that with his 
long business training Hiram would have 
totally destroyed them, and appears more 
probable that he would have preserved 
them, and that they would have fallen 
after his death, along with the rest of his 
papers, again into Henry's possession. 
Henry, however, practically admits that 
the judgment was given as collateral only. 
And we have found as a fact that it was 
not given or intended as an absolute obli- 
gation for the sum named in it, but as 
a matter of lien on his real estate for 
purposes, and upon an understanding 
which contemplated and involved future 
settlement of their several rights and claims 
against each other as to all of Hiram's 
property, including the matters repre- 
sented J^y this judgment. If this finding 
is a correct inference from the other facts 
of the case, then there should properly 
have been no surrender of these notes and 
due bills, as Henry would have been their j 
proper custodian until final settlement. 

The testimony, moreover, shows that j 
during the period when the indebtedness 
represented by these items is alleged to 
have arisen and continued Hiram was a 
man of at least as large financial resources 
as Henry, and of a character which he 
could have converted or used as the means 
of raising money to pay Henry ; while 
Henry, himself, is shown to have been, 
during this period, at times a considerable 
borrower, paying interest on loans of his 



own, Hiram being occasionally his endorser 
and he Hiram's. The evidence does not 
show that Hiram was during this period in 
special stress for money, nor that he had 
greater need for it than Henry, himself. 
The size of this indebtedness claimed as 
compared with the value of Henry's own 
estate also raises some question of doubt. 
There is no good reason shown in the evi- 
dence for the existence of such a large 
indebtedness to Henry, or if it existed, why 
it should have run along for such a period 
of time in the shape of notes and due bills 
accumulating interest, while Henry was 
himself paying out interest on his own 
loans ; or why Henry with his intimate 
knowledge of Hiram's assets would not 
have demanded and received settlement of 
him. 

In considering the weight to be given to 
Mr. Miller's testimony, it is impossible, 
also, to overlook entirely certain presump- 
tions against him, and it arising from his 
failure to produce the letters received by 
him and his wife from Hiram after his de- 
parture, and from the destruction, at his 
direction or by his consent, of the original 
letters written by him and his wife to 
Hiram, and which came back into his hands 
in Hiram's trunk, and of his denial of the 
existence of the paper signed by all three 
of them and left in the hands of Dr. Comp- 
ton ; both the destruction of the originals 
and the denial of the other paper being 
after litigation had begun between the 
widow and him, and at a time when he 
seems not yet to have known of the exist- 
ence of copies of Hiram's letters and 
papers, and of the knowledge brought 
home to his widow and daughter by these 
copies of the existence of the paper signed 
by the three parties. 

The copies of the letters found in 
Hiram's trunk are important evidence in 
this case, and show that but for their ex- 
istence the destruction of the originals 
would have left any judicial inquiry into 
Henry's relations to Hiram's financial 
affairs without much helpful light that has 
been shed by them upon the present in- 
vestigation. The contents of these copies 
also show it to be highly probable that if 
the original letters written by Hiram to 
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Henry and his wife had been produced, 
further light would have been afforded by 
them. The fact that Henry now admits 
having in his hands over $13,000 of 
Hiram's money for which the estate, on 
his oi?n theory, is entitled to credit on his 
judgment shows that he must have known 
that, Hiram being dead, an accounting 
would be due his estate in which his widow 
and child would, in equity and good con- 
science, be entitled to have from him a full 
disclosure of all that had transpired be- 
tween Hiram and him, concerning the for- 
mer's property and debts. It would seem, 
therefore, as though good faith and good 
business prudence should both have sug- 
gested to a man of his experience that the 
correspondence between them would be 
valuable proof and protection for him in 
such a settlement, if its contents were such 
as to support his claims and allegations. 
The possibility that Hiram's letters might 
not have done so is suggested from the only 
. record on the subject of his indebtedness 
made by him that has come before us. 
This is the statement or letter in his own 
handwriting, addressed to " mother, brother 
and sisters," which was found in his trunk 
and of which a copy taken is in evidence. 
This statement, if it is to be regarded as 
competent evidence, is directly contradict- 
ory both of the claim that there was a sale 
of the stock to Henry and of the claim 
that he owed Henry so large a sum as 
claimed in this judgment. 

It is, of course, possible that injustice 
will be done the plaintiff in the judgment 
by a finding that less than what he claims 
is due on it. If so, his misfortune lies in 
not having to hand the proper evidence of 
indebtedness or other testimony as instru- 
ments of proof. His own oral testimony, 
considered in the light of and in connection 
with all the other evidence, even if it be 
regarded as competent, does not seem to 
us of sufiicient weight to justify the allow- 
ance of those items claimed to be included 
in the judgment which must stand or fall 
on it. * * * * * * 

Interest will be added on the various 
items allowed as covered by the judgment 
to November 1, 1902, and we thus find 
that the total due on this judgment on 



November 1, 1902, is $16,900.95. This 
sum is awarded him by giving him credit 
for it in the re-statement made of bis ex- 
ecutor's account in full satisfaction and 
payment of the judgment. 

The balance found due from him as 
executor being wholly made by surcharge 
of moneys not accounted for in his account 
as filed, and over which the contention 
before us has been directly between him 
and the beneficiaries of the estate, we 
have allowed him no credit for commis- 
sions on the same. 

The costs of this audit will be charged 
against the estate, and the remainder will 
be distributed between the widow and 
daughter [subsequently changed by the 
court to the widow as administratrix]. 

Distribution was made accordingly, and 
exceptions were filed to the auditor's find- 
ings. 

April 9, 1908. Opinion by Smith, P. J. 

Six years ago an auditor was appointed 
to pass on exceptions to the account and 
distribute the balance in the hands of 
Henry E. Miller, executor of the will* of 
Hiram K. Miller, deceased. Henry £. 
Miller, the executor, was the brother-in- 
law of Hiram K., the decedent, having 
married his sister Amelia. Hiram was 
guilty of indiscretions, which led to family 
discord and an indictment for adultery. 
He transferred all his personal property to 
Henry, and confessed a judgment in his 
favor for $81,850 and then suddenly dis- 
appeared from the scene of his operations. 
His destination was known to Hetiry and 
his wife. He died at Sioux Falls, South 
Dakota, in the spring of 1896. Henry 
filed an account December 19, 1896, 
charging himself with $296.85 and taking 
credit for $450.64, showing a deficit of 
$154.29. 

An issue was framed in the Court of 
Common Pleas, wherein Henry E. Miller 
was made the plaintiff and Emeline S. 
Miller, Hiram's widow, the defendant, to 
determine whether or not the confession 
of tho judgment for $81,850 was a fraudu- 
lent act, collusively done for the purpose 
of depriving Emeline S. Miller of her 
dower rights. The jury returned a ver- 
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diet for defendant. Henry E. Miller was 
relieved as executor and Emeline S. Miller 
was appointed administratrix c. t. a. A 
scire facia$ was issued on the judgment. 
To this« Emeline S. Miller, as administra- 
trix c. t. a. and widow, and Gertrude H. 
Miller, the decedent's daughter and only 
child, were made parties, and the pleas of 
payment and set-off were entered. 

The following agreement appears on the 
notes of audit: ^^ It is admitted by all the 
counsel present that the judgment to April 
Term, 1895, No. 857, and the revival 
thereof by 9ci. fa. to Term, 1900, 

No. , shall be opened for the purpose 
of determining how much is due thereon, 
and that the auditor in the Orphans* Court 
in the estate of Kiram K. Miller shall 
inquire and determine how much is due 
thereon, if anything, subject to all the 
rights of all the parties that they would 
have in a trial, and determination of that 
fact by a jury." " It is agreed by coun- 
sel for H. E. Miller and counsel for the 
exceptants, the widow and daughter of 
Hiram K. Miller, that the auditor shall 
find what amount, if anything, is due on 
the judgment given by Hiram K. Miller to 
H. E. Miller, and that the judgment is to 
be regarded as open for this purpose, all 
parties to have the same rights as they 
would before a jury.'* 

The auditor's report is clear and con- 
cise, though covering forty-six pages, and 
he found as follows : 

" The Auditor has very carefully gone 
over the great body of testimony before 
him, and from consideration of the whole 
of it is led to the conclusion that the pur- 
pose and intention of the parties both in 
the transfer of the personal property and 
the giving of the judgment was not to 
make an absolute disposition of Hiram's 
personal and real estate, but was, as to 
both of these matters, in part a collateral 
arrangement for securing Henry and in 
part for the purpose of putting the prop- 
erty into a shape where it could be dis- 
posed of and controlled for the future ben- 
efit of Hiram. Although Henry during 
Hiram's lifetime seems to have claimed the 
contrary, both as to the personal property 
and the judgment, we do not think now 



there is a serious claim of this kind on his 
part. His own testimony now seems to 
admit the judgment to have been only as 
collateral, and his willingness to give credit 
on it for a certain amount of personal prop- 
erty proceeds is a concession that this 
property was also transferred as collateral, 
or at least that it was not fully paid for." 
^^ It may, indeed, be true that part of the 
purpose of the parties was to create a con- 
dition of things which to the world at large, 
and especially to Hiram's wife and daugh- 
ter, should bear the appearance of having 
passed Hiram's whole estate to Henry for 
indebtedness due and assumed. And they 
may even, between themselves, have called 
things by such names as would appropri- 
ately lend themselves, in an inquiry, to 
sustaining such a semblance. But we are 
not convinced that this was the whole 
understanding between the parties. The 
entire evidence, on the contrary, leads the 
Auditor's mind to the conclusion that the 
deeper intention of the parties in the con- 
veyance of this property and the giving of 
this judgment, and what they actually 
meant to do and mutually understood each 
other to have done, was to cansolidate 
Hiram's indebtedness in such a way that 
Henry by assuming or paying the claims 
of others than himself should become Hi- 
ram's only creditor, and that through the 
possession of the personal property and the 
lien of the judgment Henry should acquire 
a grasp of Hiram's entire estate with 
which to secure and repay himself as far 
as needed and to render Hiram such aid as 
he might require, and as to the remainder, 
if any, to hold it, seemingly as though it 
were his own, until an adjustment of 
Hiram's troubles, and perhaps of the prop- 
erty and marital rights of his wife, would 
make possible his return into the formal 
possession thereof, or else until Henry 
could turn it into money and pass the pro- 
ceeds over to Hiram. If we are correct 
in this finding it follows that Hiram, at his 
death, had an equity in this property, both 
personal and real, for such of it as was not 
needed to satisfy Henry's claims as a 
creditor, and his estate would now have a 
right to an accounting from Henry as ex- 
ecutor of the whole personal estate, not at 
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any agreed purchase price, but at such a 
value as he did or should, in good faith, 
have realized out of it, against which 
amount thus found due from him as execu- 
tor he would have a right to offset such 
valid claims as might be due him as a 
creditor." i 

" For the purpose of showing the actual 
amount for which Henry E. Miller is to be 
held accountable as executor, we will first 
re-state his account as of December 19, 
1896, the date of its filing, so as to show 
the balance then in his hands. We will 
then further re-state his account by charg- 
ing him with the additional moneys real- 
ized by him since that time and up to 
November 1, 1902. The amount we find 
to be due from him as executor, as of the 
latter date, is $23,868.91, out of this sum 
he will then be awarded the amount found 
to be due on his judgment, and this amount 
is awarded him by crediting him with it in 
this account. There will then remain a 
balance due from him to the estate, after 
payment of his judgment, of $6,957.96." 

" We have found as a fact that this 
judgment was not given as an absolute ob- 
ligation^ but, so far as Henry's rights in it 
go, only as collateral security for what 
might be found due to him from Hiram 
when settlement came to be made between 
them." 

" Over and above the creation of a col- 
lateral for Henry, we have found as a fact 
that the further purpose of the parties in 
this judgment, and the transfer of the per- 
sonal property, was to place Hiram's es- 
tate into Henry's hands, ostensibly as his 
own, but really to be held and disposed for 
Hiram. Henry was, therefore, as to any 
such residue standing in a relation of trust 
and confidence to Hiram, and the judg- 
ment was in so far simply an instrument in 
his hands towards effecting this part of 
Hiram's purpose. And if there is any 
such residue, Hiram being now dead, 
Henry is a trustee or agent as to this for 
his estate." 

The findings of the auditor show that 
instead of Hiram's estate owing Henry the 
judgment for $31,850.00, or any part of it, 
that Henry is indebted to the estate 
$6,957.96. 



To the auditor's report counsel for Henry 
E. Miller have filed two sets of exceptions. 
The one is ordinary in form, the other ex- 
traordinary under the caption: ^' As to the 
judgment of $31,860:" 

*^a. The learned auditor and referee 
erred in not finding as an auditor and 
referee in the Court of Common Pleas of 
Lancaster county his conclusions of fact 
and of law, and of filing them as a separate 
report in the Court of Common Pleas, and, 
waiving no rights to have the case heard 
and determined there, subject to all the 
limitations, rights and reservations of a 
jury trial, exceptions are taken to his find- 
ings. 

" b. The auditor erred in not first de- 
termining as a referee in the Court of 
Common Pleas the amount due on the 
judgment of $31,860." 

The concluding exception is : 

" dd. The auditor erred in not finding as 
an auditor in the Common Pleas that there 
was due to Henry E. Miller the whole 
amount of his judgment, with interest, less 
$13,326.37, and with not deducting these 
credits from the judgment and interest, and 
finding in the Court of Common Pleas that 
the balance was due on the judgment, then 
transferring this finding to the Orphans' 
Court, finding that there was no balance in 
the hands of the executor, but that there 
was a large amount due him." 

It is admitted that the auditor has re- 
cited the facts with substantial accuracy, 
and his conclusions from them will not be 
disturbed. In the language of Justice 
Mitchell, in Dailey's Assigned Estate, 200 
Pa. St., 140, "Cases like the present, 
therefore, are peculiarly within the general 
rule that the findings of fact of an auditor 
who saw and heard the witnesses . . will 
not be reversed except for clear error." 
" We are of opinion that the weight of the 
evidence is in favor of the auditor's view, 
and without regard to that, the case is 
clearly one in which the auditor's findings 
. . should not be disturbed." It is con- 
tended that certain cardinal principles of 
law have been disregarded by him. That 
the issue in the Common Pleas involved 
nothing more than the widow's rights we 
understand to be conceded, nor does it 
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appear that the auditor viewed it id any 
other light. That which has been specified 
as the '^ fundamental and far-reaching 
error " was his alleged failure to accept as 
eFidence of the indebtedness the judgment 
itself. After the scire facias had issued, 
by agreement of all parties, the forum was 
changed. The case was taken from the 
Common Pleas and a jury into the Or- 
phans' Court to an auditor, there to be 
treated as open for the purpose of allow- 
ing the auditor to determine how much, if 
anything, was due on it, '^ subject to all 
the rights of all the parties that they would 
have in a trial and determination of that 
fact by a jury " — ** all parties to have the 
same rights as they would before a jury.'* 
The question of creating or enlarging juris- 
diction by consent and agreement has not 
been raised. As a general rule consent of 
parties cannot bring into the Orphans' 
Court that of which otherwise it could not 
have taken cognizance. We are not to be 
understood as implying that in this case a 
jurisdiction was created by consent, and 
that the Orphans' Court undertook labors 
outside of its province. 

The pleas of payment and set- off unques- 
tionably admitted the execution of the 
judgment. In Cannel et al.^ vs, Crawford 
Co., 59 Pa. St., 196, it was held that un- 
explained erasures and interlineations on 
the face of a bond would have made it in- 
admissible as evidence had its execution 
been denied by the plea. But that the 
plea of " payment with leave to give the 
special matter in evidence" admitted it. 
^^ Indeed, the plaintiff was under no con- 
ceivable necessity to give it in evidence at 
all. The judgment would stand good un- 
less a legal or equitable payment and dis- 
charge were established." **If payment 
with leave to give the special matter in 
evidence had been the only plea, as in 
Cannell vs. Crawford County, 9 P. F. 
Smith, 168 (196), there would have been 
DO error in the admission of the record, for 
the plea would have confessed the cause of 
action on which the judgment was entered." 
West vs. Irwin, 74 Pa. St., 258. It does 
not appear to us that by the agreement to 
submit to the auditor the judgment was 
^* opened without terms." *^It was not 



" opened generally." On the contrary, it 
was opened with terms, subject to "all 
rights that all the parties would have had 
under a trial by jury," ** all the parties to 
have the same rights as they would before 
a jury." It was a restricted opening. 
Conditions were imposed. " Generally the 
practice is to prescribe the terms upon 
which judgments are opened at the time 
the order is made, and when that is done 
those terms control the subsequent plead- 
ings and the trial." Sossong vs. Rosar, 
112 Pa. St., 197. The terms were pre- 
scribed in this case, and pleas admitting 
the judgment were entered. Manifestly, 
the plea of payment was not an accident or 
the result of carelessness, but by agree- 
ment or design. It is not the proper and 
regular plea. It has been relegated to 
antiquity by the Procedure Act of 1887. 
Excepting for some purpose — non-assumpsit 
— the one prescribed by the Act would 
have been the plea : although that would 
not have put the burden of proof on the 
plaintiff unless the judgment had been 
opened generally. Harris vs. Harris, 154 
Pa. St., 501. The issue was made up in 
the Common Pleas. It came before the 
auditor unchanged and fettered by an 
agreement that it remain unchanged. Had 
the case been tried before a jury in the 
Common Pleas, the plea would have ad- 
mitted the judgment without proof. It 
could not have been excluded as prima 
facie evidence of the debt. The plaintiff 
would have offered the judgment and 
rested, and so it was proper to do before 
the auditor. 

It was entirely unnecessary for the par- 
ties to have bound themselves by an agree- 
ment in order to have the auditor deter- 
mine how much, if anything, was due on 
the judgement, as we will show later. But 
they did it, and limited themselves by con- 
ditions, and they were estopped from deny- 
ing their force and effect. The principle 
as laid down in Dennison vs. Leech, 9 Pa. 
St., 164 ; Sossong vs. Rosar, 112 Pa. St., 
197 ; Harris vs. Harris, 154 Pa. St., 501, 
and other cases, does not apply, because 
the judgment was opened with terms and 
the parties were hemmed in by them. 

But the effect of the plea of payment is 
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resolved only into a refinement of argu- 
ment. It is barren of substantial results. 
As a fact, that which it is claimed should 
have been done seems to have been done, 
which, if so, the foundation for the excep- 
tion is gone. The notes of audit show that 
the order of proofs was not at variance 
with the exceptant's contention, notwith- 
standing the fact, the auditor sajs: '^ It 
appears to us that the burden of proof 
rather lies on Henry E. Miller to show 
what the judgment is collateral for, etc.'' 
Authorities were cited to show that ^* it 
was not necessary that the plaintiff should 
give the bond in evidence." The parties 
evidently proceeded on this theory before 
the auditor. In the first instance it was 
not deemed necessary to offer the bond 
in evidence. The defendants assumed the 
burden and offered a mass of evidence, 
and that from which the auditor found that 
the judgment was given to defraud the 
widow ; that it was not an absolute judg- 
ment ; that the " purpose of the parties in 
this judgment and the transfer of the per- 
sonal property was to place Hiram's estate 
into Henry's hands, ostensibly as his own, 
but really to be held and disposed of for 
Hiram ;" that Henry stood *'in a relation 
of trust and confidence to Hiram " ; and that 
Hiram, now being dead, Henry is a trus- 
tee or agent for his estate. True, it may 
be said that it was incumbent upon the 
exceptant in the first instance to offer evi- 
dence in support of the exceptions. The 
defendant in the judgment and the ex- 
ceptant is the same person. It so hap- 
pened that the evidence necessary to sus- 
tain the exceptions was also that which 
established the fraudulent character of the 
judgment. For whatever purpose it may 
have been offered, as a fact it was offered, 
and before the plaintiff was required to 
produce any proof. If this order had not 
been followed, substantial justice would not 
have suffered. The burden was shifted 
almost instantly on the plaintiff. For with 
the judgment there came also a verdict of 
a jury declaring this same judgment to be 
fraudulent as to the widow's rights. As- 
sume that the judgment was offered and 
the plaintiff rested, that it was immediately 
followed by the evidence of the verdict, 



the plaintiff would have been driven at onee 
to a defense. Hogan's Estate, 181 Pa. 
St., 500. However, only after the defend- 
ants' evidence was in did the plaintiff offer 
the judgment, and it appeared labelled 
fraud. It then certainly became necessary 
for the plaintiff to produce evidence to show 
that it was a healthy instrument, not dead, 
at least, as to his honest claims. It was 
complained of as a severe measure to re- 
quire evidence in support of this judgment, 
which, before it was put in evidence, was 
found to be a trick judgment. 

Neither authority nor argument is neces- 
sary to confirm an understanding of the 
habit of destroying the memoranda after a 
settlement by the confession of a judg- 
ment. Such is the custom. It would in- 
deed be not only demoralising, but disas- 
trous, if judgment creditors could be 
called upon to produce the bills, notes and 
accounts which induced the judgment, or 
forfeit it. Equally unfortunate would it 
be if fraudulent judgments could be setup 
as shields for dishonesty. Those lending 
themselves to nefarious practices must be 
ever ready to guard with suflBcient evidence 
their just claims, or their last state will be 
worse than the first. If Henry E. Miller 
has been unable to explain satisfactorily 
any part of that judgment to which he may 
have been justly entitled to credit, the 
fault is entirely with himself. 

That the auditor failed to attach equal 
importance to all of his testimony should 
not have excited surprise. It is apparent 
that his credibility was weighed and found 
wanting. It did not follow, however, that 
all of his evidence was to be disregarded, 
and that such as was not in support of bis 
own interests, carried the most weight is 
not to be doubted. 

It has been suggested that we are con- 
fronted by a complex problem by reason 
of two jurisdictions having been entered. 
^^ It was, therefore, practically impossible 
to determine this complicated question in 
two different jurisdictions, for if he was 
liable to account for the personal property 
as executor, he was certainly not bound to 
give credit for it on his judgment." If it 
had been a bona fide judgment this con- 
clusion might be true. But why did be 
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refuse to do both ? If he had properly 
charged himself, and on distribution pre- 
sented his judgment for ivhat was due 
thereon, there would have been no em- 
barasfling complications. The problem 
then would have been easy of solution. 
If, on the other hand, he charged himself 
with nothing and claimed for himself the 
face value of a judgment which he held 
only as a deception, complications would 
multiply as they have done. 

The Orphans' Court has no authority to 
examine into the validity of a judgment 
standing unimpeached in the Common 
Pleas. Schmidt's Estate, 185 Pa. St„ 
579. An auditor is bound to treat a judg- 
ment as valid and conclusive, though he is 
not precluded from receiving testimony to 
show that it has been paid or otherwise 
satisfied. Dyott's Estate, 1 W. & S., 557 ; 
Appeal of Second National Bank of Titus- 
ville, 85 Pa. St., 528. Where there is a 
collision between creditors' interests and a 
judgment, the effect of the judgment may 
be avoided by showing that it was a nullity 
—a collusive judgment — and may be at- 
tacked collaterally before an auditor. 
Thompson's Appeal, 57 Pa. St., 175 ; 
Borland's Appeal, 66 Pa. St., 470; Miners' 
Trust Company Bank vs. Roseberry, 81 
Pa. St., 309; Lennig's Appeal, 93 Pa. 
St., 301 ; Appeal of the Second National 
Bank of Titusvillo, 96 Pa. St., 460; Mc- 
Naughton's Appeal, 101 Pa. St., 550; 
Meckley's Appeal, 102 Pa. St., 536. In 
Hogan Estate, 181 Pa. St., 500, the opin- 
ion of the auditor was approved and ac- 
cepted as the opinion of the court. He 
said: "*An auditor is not always bound, 
therefore, to distribute to the liens as they 
appear on the records. A collusive judg- 
ment may be attacked before him, and in 
the absence of a proper application for an 
issue that question is one for his determi- 
nation.' This doctrine is laid down in 
Meckley's Estate, 102 Pa., 536, and the 
numerous cases there cited. Also, in 
Baird's Appeal, 152 Pa., 637. It is 
doubtless true, as stated by Mr. Justice 
Sharswood, in Clark vs. Douglas, 62 Pa., 
415, that a judgment confessed voluntarily 
b; an insolvent or an indebted man for 
more than is due is j^nwia/aciV fraudulent 



within the statute of 13 Elizabeth, C. It 
follows that the burden of proof is upon 
the defendants and creditors in whose favor 
such judgment is confessed to overcome 
this presumption by competent proof and 
show the judgment is not fraudulent." 
Justice Brown, in Ike's Estate, 200 Pa. 
St., 202, used this language: ^^If these 
notes (judgments) of the decedent, held 
by the administrator, his father, ought not 
to be paid, the appellee can still, at the 
proper time, when the administration ac- 
count is filed and the fund in the hands of 
the administrator is brought before the 
court for distribution, contest their right to 
participate in it." The court in this case 
recognizes the right of the widow to con- 
test collaterally judgments alleged to have 
been given to defraud her. The majority 
of the opinions have reference to the rights 
of creditors. The principle, however, loses 
none of its force as applied to widows. 

While unnecessary, nevertheless we 
have made numerous citations to show 
with what harmony the courts concede the 
jurisdiction of the Orphans' Court to deter- 
mine how much, if anything, is owing on 
a judgment from another court, especially 
if tainted by fraud, though regular on its 
face. As we have said, the question 
could have been tried before the auditor 
without an agreement. We see no reason 
for the second set of exceptions having to 
do as if with the Court of Common Pleas. 

Excepting the second one, our opinion 
has answered the points submitted by ex- 
ceptant's counsel, the affirming of which 
they considered a suflBcient reason to re- 
commit the report to the auditor. The 
first has been affirmed, viz: "The judg- 
ment is prima facie evidence of the debt 
for which it was given and under the plea 
of payment the defendants are bound to 
prove positively what had been paid 
thereon." Not only did the defendants 
do this, but also submitted satisfactory 
evidence of its collusive and fraudulent 
character, supplemented by a verdict of a 
jury to the same effect, and thereby put 
the plaintiff to a defense and an explana- 
tion of the judgment, in which he failed. 

The second involved a mixed question 
of law and fact, the legal aspect of which 
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18 also affirmed. " The ex parte letter of 
Hiram K. Miller" is not admissible as 
evidence, and should not be considered. 
The auditor seems to have missed this 
question. While he took down all offers 
of testimony, it does not appear that he 
passed on this one. Whether it influenced 
him in any way is a matter wholly of con- 
jecture. If his conclusions had been in- 
consistent with the preponderance of evi- 
dence, and the effect of the letter antagon- 
istic to it and noticeable, we would recommit 
the report. But there is ample testimony 
in the same current independent of the 
letter to sustain the findings for which it 
was offered. A report will not be referred 
back to an auditor for taking down an 
irrelevant offer and failing to pass on its 
admissibility where there is other and suf- 
ficient evidence to the same point to justify 
the conclusion reached. 

The third and last point is really an 
argument following from an assumed 
affirmation of the first point, and applied to 
certain facts which the auditor has found, 
and which, therefore, will not be disturbed. 

While the argument all through as such 
is sound, unfortunately for exceptant the 
facts as found are in conflict with the 
premises assumed. Had there been no 
legal or equitable payment on account of 
this judgment, had it stood unimpeached, 
had it not been found to be a trick to de- 
fraud, had it been a real one, it would have 
received the consideration so strenuously 
urged for it. 

The exceptions are dismissed, and the 
report of the auditor is confirmed. 



0. C. ADJUDICATIONS. 



Adjudications have been handed down 
by JuDGB Smith in the following dece- 
dents' estates: 

September 17, 1903: 

Wm.O.& Gottlieb Lively, E. Hempfield. 
$1,341.89. 

September 21, 1903: 

Annie S. Crout, Marietta borough. 

Hannah W. Cumens, Bart township. 

Jonas Hoffman, Raphe township. 

Eliza Horst, Ephrata borough. $342.49. 



John Homer, Providence township. 
$751.07. 

Anna E. Weaver, East Gocalico town- 
ship. $163.84. 

Amos Bowman, Marietta borough. 
$3,816.73. 

Isaac K. Brandt, Rapho township. 
$225.96. 

September 22, 1903: 

Jacob Baer, E. Hempfield. $11,799.67. 

Harrison Hermess, Warwick township. 

Aldus Meyers, E. Hempfield. 

Sam'l Horst, Manheim township. 

J. Rheam Gurtzen, Strasburg. 

Samuel Bryan, Leacock Twp. $365. 

September 23, 1903 : 

Mary T. Newcomer, E. Donegtl. 
$3,991.62. 

September 24 : 

John B. Landis, E. Hempfield. $32,- 
338.33. 

October 1 : 

Jacob B. Eckman, Columbia. $11,- 
029.80. 



OPINIONS IN LOCAL COURTS. 



On Saturday, September 26» 1903, the 
following opinions were handed down by 
Judge Landis : 

Rank vs. Brackbill (Sept. T., 1901, No. 
3). Appeal sustained. 

People's NatM Bank vs. Dunlap (Aug. 
T., 1896, No. 262). Rule to mark judg- 
ment satisfied made absolute. 

Rehm vh. Askers (Oct. T., 1902, No. 
76). Rules on plaintiff to perfect her 
bond and to permit plaintiff to file an affi- 
davit of defense discharged. 

House & Keck vs. Hershberger (April 
T., 1898, Nos. 11 and 12). Rule to al- 
low Sam'l Hershberger to intervene and 
defend made absolute, and rule for judg- 
ment on answers discharged. 



** Jedge," said the colored prisoner, "is 
I expected ter tell de truth?" 

** Of course you are." 

^' Well, then, jes go ahead en sentence 
me fust." — Green Bag. 
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C. p. OP LANCASTER COUNTY. 

Mary Louisa Qable vn. George Orane, Agent 
for Heirs of Qossler Estate, who are 
Emily Orane, Barali Gtossler, Kath- 
arine 0. Fondersmith and 
Philip G. Gossler. 

Agency — Personal liabiliti/ of agent — 
Misjoinder. 

Au agent for a disclosed principal who re- 
ceived money on a contract for the purchase of 
real estate made by him for his principal and 
subsequently rescinded, cannot be held liable 
personally for the money so paid in the absence 
of proof of his failure to pay over the money to 
his principal. 

The plaintiff's right of action, if any, in such 
case lies against the principal, and the action 
having been brought against the agent as agent 
for the principal named, a non-suit was properly 
entered, as the principal was not properly 
brought into court, and if the reference to the 
agency was considered surplusage, the remain- 
ing defendant was still not personally liable. 

August Term, 1902. No. 89. 

Rule to strike off uou-suit. 

B. F. Davis^ for plaiutiff and rule. 

W. U. Hensel and Wm. B. Oiven^ 
contra. 

July 11, 1903. Opinion bj Landis, J. 

The evidence of the plaintiff shows that, 
on April 25, 1899, George Crane, as agent 
for Emilj Crane, Sarah Gosaler, Katha- 
rine G. Fondersmith, and Philip G. Goss 
ler, sold a lot of ground, located in the 
borough of Columbia, and fronting on 
Plane street thirty feet, and extending in 
depth to alley X two hundred feet. The 
receipt given at the time of the purchase 
was as follows : " Mountville, Pa., April 
26, '99. Received of Martin K. Gable, 
for a 80 foot front lot, fronting on Plane 
street and alley X, and 200 feet deep on 
said alley, Columbia, Pa. Price is $11.00 
per foot front, and to be paid monthly in 
not less than $20.00 per month until paid. 



Received this day $25.00 on account 
Gossler Estate, by George Crane." Sub- 
sequently, other payments were made, to 
the amount of seventy-five dollars, and, 
although most of these payments were 
made by the plaintiff, she admitted, upon 
the trial, that the money belonged to her 
husband. There was nothing in the case 
to show that she, at any time, had any 
right to it, and how she could maintain an 
action in her own name for its recovery is 
somewhat difficult to understand. After 
the purchase was made, possession was 
given, and her husband thereupon put a 
fence around the ground at an expense of 
from fifty to sixty dollars, and planted two 
trees. "For two springs," they farmed 
it. The payments were not made accord- 
ing to contract, and some dispute seems to 
have arisen between Crane, acting for the 
Gossler heirs, who were the owners, and 
the plaintiff and her husband. Thereupon, 
on October 28, 1901, she, with her father, 
went to Crane and tendered him two hun- 
dred and fifty five dollars in national bank 
notes, and demanded a deed ; but Crane 
refused to take the money, and stated to 
her that the amount the heirs wanted was 
three hundred and two dollars. At a sub- 
sequent time, she and her husband together 
tendered two hundred and seventy-five 
dollars in national bank notes, which were 
likewise refused. Without more, they 
went out of possession, and this suit was 
then commenced for the recovery of the 
money paid and all expenditures made on 
account of the purchase. As we could not 
see by what right Mrs. Gable could main- 
tain the action, we entered judgment of 
non-suit, and the plaintiff now asks to have 
this judgment stricken off. 

We do not understand how it can, for a 
moment, be contended that Mrs. Gable can 
maintain an action, even if she were the 
proper party to bring the suit, against 
George Crane as agent. Either Crane 
was liable individually, or he was not liable 
at all. It is true that his designation as 
agent may, perhaps, be considered as sur- 
plusage; but, in that event, the suit is 
really against him as an individual. It 
may be conceded that, under some circum- 
stances, he having received the money, as 
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long as it was retained by him in his pos- 
session, an action might possibly be main- 
tained against him, in his individaal capac- 
ity, to recover it back, if his principals 
were not authorized to retain it, or if he 
originally obtained it wrongfully: Cox v$. 
Prentice, 3 Maule & Selwyn,344; LaFarge 
vs. Kneeland, 7 Cowen (N. Y.), 456; 
Story on Agency, sec. 800. But this be- 
ing a disclosed agency, the rule could apply 
only so long as the agent had the money 
in his possession, and it is, then, incumbent 
upon the plaintiff to show a state of facts 
which would render him personally liable. 
An inspection of the testimony in this case 
is suflScient to show that no such evidence 
was presented. While Crane received the 
money, there is nothing to show that he 
did not promptly pay it to his principals, 
and, if be did so, no judgment could be 
obtained against him by the plaintiff, to 
compel him to pay it a second time. These 
principles, however, do not apply to this 
case. In Kurzawski vs. Schneider, 179 
Pa., 500, under facts very similar to those 
arising in this case, it was held that ^' an 
agent who receives money paid on a con- 
tract for the purchase of real estate made 
by his principal cannot be held liable in an 
action by the purchaser to recover the 
money back on proof of facts which would 
entitle the purchaser to rescind the con- 
tract." Under the circumstances of this 
case, the action could lie against the 
Gossler heirs, for whose benefit and in 
whose names the sale was made. 

The plaintiff and her husband were in 
possession of the lot. If they were 
properly in possession, they could have re- 
tained it, and, having tendured the money, 
could have filed a bill for specific per- 
formance of the contract ; or upon the re- 
fusal of the other party to comply with the 
agreement and to maKe a deed, they had 
the right to withdraw from the possession 
and sue for a recovery of the money 
actually paid, with interest, and also for 
any damages sustained by them on account 
of improvements made during tho time of 
their occupancy. But this action would 
not be against George Crane, for he could, 
in no event, have been made liable per- 
sonally for anything except the actual 



money paid into bis bands and remaining 
there. Any claim for damages could only 
be made against the owners of the land. 
A judgment against George Crane as 
agent for the Gossler heirs, though each 
heir is named in the caption of the suit, is 
not a judgment against such heirs. No 
service of the writ was ever made upon 
them, and, therefore, proceedings of this 
kind, so far as the heirs are personally 
concerned, are non effective. 

Under tho facts as thoy have been pre- 
sented before us, it seems clear that the 
plaintiff did not make out a case, and that 
the judgment of nonsuit was properly en> 
tered. We must, therefore, refuse to 
strike it off. The rule fo show cause is, 
for these reasons, discharged. 

Rule discharged. 



C. P. OP LANCASTER COUNTY. 
Garber ▼■. The Columbia Telephone Oo. 

Damages for cutting trees — Measure of 
— When verdict not excessive — Quota- 
tion of authorities in court^s charge — 
Mention of amount claimed in charge 
— Interest on claim for damages. 

Id an action against a telephone company for 
damages for cutting trees, the measure of dam- 
ages is the difference between the market value 
or the whole property before the cutting and 
after the cutting. 

When a ttial Judge correctly states in his 
charge a proposition of law, it is not improper 
for him to read authorities in support of his 
▼lew. 

It is not improper for a trial judge in a suit 
for damages to instruct the jury that their ver- 
dict cannot be greater than the amount claimed, 
naming it, where a pumter of witnesses had 
testified to an amount of damages exceeding the 
amount claimed. 

While interest as such cannot be allowed on 
a plaintiff^s claim for damages, the jury has a 
right to consider the time intervening as an ele- 
ment in making up its verdict. 

Where plaintiff's farm fronted along a turn- 
pike for half a mile, along which frontage was 
a line of one hundred and forty trees, from 
twenty-five to seventy feet iu height, and a tele- 
phone company cut off the tops of the trees, 
some as much as thirty feet, killing some and 
impairing the growth of others, a verdict of 
$800 damages is not excessive. 

Februnry Term, 1899, No. 61 . 

Rule for new trial. 

Wm. R. Brinton^ for plaintiff. 
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H. M. Norths for defendant and rule. 
May 2, 1908. Opinion by Landis, J. 

It cannot be said that the law as to dam- 
ages soalained by the plaintiff was in this 
case misstated to the jury, nor do I under- 
stand that any such contention is here 
urged. Having before me the case of 
Marshall vs. American Telegraph and Tel- 
ephone Company, 16 Sup., 615, in accord- 
ance with its directions, I charged that 
*' The true rule is, in cases of this kind, 
what the property was fairly worth, its 
market value, right before the Telephone 
Company injured the trees and after the 
trees had thus been injured, what that 
property would have been worth, and the 
difference is the measure of damages which 
this jury, should find. You should take 
this property as it stood there, with its 
buildings and improvements and its adapta- 
tion for any particular purpose immedi- 
ately before the Telephone Company in- 
jured the trees, and then take into consid- 
eration the effect upon the whole property 
which the partial destruction of them, a^ 
set forth in the testimony of the witnesses, 
had upon its market value." I think that 
this was a correct statement of the law, for 
in the case to which I have just referred, 
the Court admitted testimony showing th« 
value of the property before and its value 
after the cutting, and submitted the case to 
the jury to find the damages in accordance 
with the ^* before and after rule," and the 
Superior Court, upon review, said: "In 
this we think there was no error." 

The defendant, however, complains that 
Judge Beaver's opinion should not have 
been read by the Court to the jury. What 
was said to the jury was this: "It has 
been said by our Superior Court that ' the 
commercial idea that the only good tree is 
a dead tree — that is, that it is only good 
for lumber — no longer prevails. A tree 
has much more than a commercial value. 
Its influence upon climate and water-supply 
has come to be regarded as a question to 
be reckoned with in determining the con- 
ditions under which our increasingly dense 
population is to live and flourish. Its 
beauty and sightliness have value in the 
landscape. Its shade refreshes and shel- 



ters, and even as an investment, young 
trees have an actual money value which 
cannot be disregarded or measured by their 
present value as timber trees. The pur- 
pose for which the property was used by 
plaintiff is also to be considered.' It is, 
therefore, held that ^ to measure the dam- 
ages ' by the value of the growing trees, 
whether young or old, partially cut down 
under the direction of the defendant, ^ by 
their value for commercial purposes, would 
be manifestly wrong.' " It is not often 
that such an objection is raised in any 
court, but we find, after some search, that 
this is not, however, the first instance in 
which counsel have suggested it. In Hood 
V9. Hood, 25 Pa., 417, the Court below, 
in its charge, quoted from the opinions of 
the Supreme Court delivered in various 
cases which were deemed of similar import, 
and objection was made and error was 
assigned on this account. It was, however, 
held that it was not improper for the Court 
below to answer propositions submitted to 
them in language employed by the Su- 
preme Court in deciding similar points. In 
Ilenry vs. Klopfer, 147 Pa., 178, it was 
decided that where a trial judge correctly 
states in his charge a proposition of law, it 
is not improper for him to read authorities 
in support of his views. The late Judge 
Slagle, in charging the jury in that case, 
said: "I wish to read what has been said 
by some authoiities in reference to this 
matter, which shows the rule in better lan- 
guage probably than I could put it, and 
what should govern." The reason which 
he thus gave for reading from the authori- 
ties was an equally good reason for the 
same course of action in the present case. 

It has, however, been urged that the 
measure of damages is thus placed rather 
upon a sentimental than a real basis, and 
that the expressions used in the Marshall 
case were likely to enhance the amount of 
the verdict. Conceding this to be true, I 
know of no reason why a corporation 
should not pay even for sentiment when it 
enters into the market value of an article 
which they injure or destroy. Everyone 
knows that trees can only be gotten to 
maturity in a lifetime, and often many 
lives must intervene. It is equally well 
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known that when thej have attained per- 
fection they are a delight to those who are 
sincere lovers of nature, and by reason of 
this, properties surrounded by them have 
an additional value in the market over and 
above those which have not such advant- 
ages. This may be sentiment, but why on 
that account should those employed by 
companies of this character, under the guise 
of their authority, be permitted to destroy 
that which an owner may delight in and 
cherish, without at least paying full com- 
pensation for the loss. While every man 
may not view trees in the same light, yet 
it is a positive fact that at least some buy- 
ers are affected greatly in their judgment 
of the value of a property by such sur- 
roundings. All these things enter into its 
value and must be taken into account. This 
very case gives us a notable instance of 
what I am endeavoring to express. Mr. 
Garber and his father planted these trees 
more than forty years ago. He saw them 
grow in beauty and stature. They were 
the subject of his constant care. When 
the Telephone Company proposed to run 
its line in front of his property, Mr. Young, 
the President, called concerning them, and 
he tells us what took place at their inter- 
view. He states, Mr. Garber said, " We 
could trim them, if we would give him one 
thousand dollars," and that he replied, 
" Well, Mr. Garber, I suppose we will have 
to trim them, and settle afterwards." He 
also said, *' We gave Mr. Garber all the 
wood, the posts, and paid him eight dollars 
for hauling it away." As the wood always 
belonged to Mr. Garber, and no one else 
had any right to it under any circumstances, 
it was a rather cool proposition for the 
President to assume to give to the owner 
that which the company never possessed. 

It is also urged with some earnestness 
that the tendency of that part of the charge 
which stated the amount claimed by the 
plaintiff was unfavorable to the defendant. 
After a careful examination of the charge 
we are not prepared to agree, with such 
contention. What was said in this regard 
was rather in the interest of the defendant 
than against it. It must be remembered 
that in the plaintiff's proof three witnesses 
swore that the damages were $2000.00, 



two that they were from $1500.00 to 
$1800.00, two that they were from 
$1200.00 to $1500.00, and one from 
$1000.00 to $1200.00. The counsel for 
the plaintiff stated to the jury that their 
claim was ten dollars per tree. As then 
the proof largely exceeded the claim it was 
as a caution to the jury, after fairly giving 
the correct measure of damage, that the 
Court said ^* The plaintiff in this case has 
declared for the sum of ten hundred and 
thirty dollars. While some of his wit- 
nesses have sworn to damages to a larger 
amount, we say to you that in no event 
can your verdict exceed his claim as set 
forth in his declaration." It seems to me 
that there was no error in thus guiding the 
jury. The case of Reese vs. Hershey, 
163 Pa., 258, rests upon an entirely differ- 
ent basis. In that case the damages were 
necessarily purely speculative, no specific 
amount could be proved as to the extent 
of the loss. The Court therefore said: 
*^ The learned judge appears in the open- 
ing of his charge to have read the plain- 
tiff's statement to the jury including the 
averment of damages. This is exceedingly 
bad practice. It tends to get figures and 
amounts into the jury's mind without evi- 
dence." In this case, however, there was 
evidence in considerable detail already be- 
fore the jury, but it was to guard against 
an excessive verdict that the caution was 
given. The cases therefore do not seem 
to me to rest upon parallel lines. In 
Milliken t;^. Long, 188 Pa., 411, which 
was an action for seduction, one of the 
plaintiff's points concluded with these 
words: *'And if you find the defendant 
committed the wrong complained of, you 
may compensate the plaintiff up to the 
limit complained of in his statement, which 
is $5000." This point was affirmed by 
Ray bum, P. J., in the court below, and 
was assigned with other matters as error. 
The Supreme Court, however, held that 
the answers to the points were free from 
objection. 

The only other question to consider is 
whether the verdict was excessive. The in- 
jury was inflicted upon the plaintiff about 
May, 1898, so that about four and one-half 
years had passed at the date of the trial. 
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While interest as sach coald not be allowed 
upon the plaintiffs claim, yet the jury had 
the right to consider the time intervening as 
an element in making up its verdict. Accord- 
ing to the verdict rendered the damages 
awarded, excluding all account of the years 
that had elapsed since the injury, can fairly 
be estimated at about $800.00. Mr. 
Garber'fl farm fronted the turnpike for 
about half a mile. There were along this 
frontage one hundred and forty trees, all 
within Mr. Garber's lines. They varied 
in thickness, according to the plaintiffs 
testimony, from about eight inches to 
twenty-five inches across the stump, and 
in height from twenty-five feet to sixty 
and seventy feet. From some of them 
were out as much as thirty-one feet, and 
after the cutting one at least remained at 
sixteen feet. The telephone poles were 
forty-five feet long of which five feet were 
in the ground, so that from the forty feet 
remaining must be deducted the three 
cross-arms to ascertain how high the tall- 
est of the trees could have remained after 
the cutting. The company subsequently 
added about ten feet to their poles, so that 
they are now in the neighborhood of fifty 
feet. Some of the trees which were cut, 
died as a result, and others are rotten at 
the tops, and it was said the growth of 
others was impaired, if not entirely stopped. 
There was certainly a large amount, and 
perhaps even a preponderating amount, of 
evidence that the damages exceeded the 
verdict. Under such circumstances the 
Court should be thoroughly satisfied that 
injustice has been done before it under- 
takes to set aside a verdict. And yet 
after carefully going over the case I am 
not satisfied that the jury was wrong in 
its conclusions. The injury sustained ac- 
cording to the evidence, was a severe one, 
and the defendant company which inflicted 
it, and whose officers and employes both 
knew its extent, should pay the price. 

For these reasons the rule to show cause 
is discharged. 

Rule discharged. 



§mrhti S^SBion§, 



Q. 8. OF LANCASTER COUNTY. 

Boad in Ephrata Townaliip. 

Viewer$^ reports — Variation of termini 
— Location on old road. 

Viewers, reviewers, and re-reviewers muBt be 
governed by the termini named in the original 
petition and substantially preserve them, and 
may reverse the points of beginning and ending, 
but only where there is no substantial difference 
in the laying out of the road. 

A road can not be located so as to beffin on 
and occupy for over fourteen hundred feet, a 
public road previously laid out, before reaching 
the part to be newly laid out. 

August Sessions, 1900. Minute 460. 

Exceptions to report of alias re-review- 
ers. 

John E, Malone^ Amos E, Burk- 
holder^ H, Frank Eshleman, Chas. O. 
Baker and N. Franklin Hall^ for excep- 
tions. 

T. B. Holahan and John H. Fry, 
contra. 

August 15, 1903. Opinion by Landis, 
J • 

The exception filed to the report of the 
re-reviewers by counsel for Elizabeth 
GrofT is not pressed, and a careful exami- 
nation of all the other exceptions, as well 
as the depositions taken in regard to them, 
has convinced us that it is only necessary 
at this time to dwell upon the fourth ex- 
ception filed by the attorneys for George 
L. Bard et al. Our reason for so doing is 
because this exception is fatal to the whole 
proceeding. We will, therefore, direct 
our attention solely to its examination, and, 
as this will subserve our purpose, will, 
without specific consideration, regard all 
the other exceptions as dismissed. 

It has been held that reasonable cer- 
tainty only is required in defining the 
termini of a road, and that the road as laid 
out shall begin and end substantially at the 
points designated in the petition : Spring- 
field Road, 73 Pa., 127. The presump- 
tion is that in performing their duty the 
viewers will not depart from the termini 
mentioned in the petition, and this pre* 
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samption affects not onlj the viewers but 
also the reviewers and the re-reviewers : 
Trickett on Pennsylvania Road Law, p. 81; 
Hellertown Road, 5 W. & S., 202. The 
viewers, reviewers, and re-reviewers must 
all be governed bj the points indicated in 
the original petition, and if the report of 
any of them diverges from the initial or 
terminal points, it must be quashed or set 
aside: Anderson's Appeal, 25 Leg. Int., 
77. In Road in Lower Merion, 58 Pa., 
66, it is said : '^ There is no doubt, as the 
Court held, that the reviewers arc not re- 
stricted to the adoption or rejection of the 
former report. It may be necessary to 
change only certain parts, and the review- 
ers may adopt a part, and substitute anew 
route for the part rejected, but they must 
preserve the beginning and ending sub- 
stantially. But the later case of the Hel- 
lertown Road, 5 W. & S., 202, is directly 
upon the question, and decides that the 
reviewers cannot begin at a different 
point." 

It is said that a mere inversion of the 
termini is not a discrepancy, and the fact 
that the report names as the beginning 
what was named as the end, and names as 
the end what was named as the beginning 
in the petition, is immaterial : North 
Lebanon Township Road, 3 C. C. Rep., 
401. But this principle applies only where 
the description in either event would be 
substantially the same. It has also been 
held that there must be a petition upon 
which to found a re-review, and that the 
absence of such a petition is fatal. See 
Upper Yoder Township Road, 129 Pa., 
640; Hellertown Road, supra. The peti- 
tion for the re-review should follow the 
original petition. 

The exception, which we are about to 
discuss, complains that "The original peti- 
tion asking for the appointment of viewers 
was for a road beginning at a public road 
at the corner of Mr, and Mrs. A. G. 
Frankhouser's land, and ending at a point 
in a road leading from Hahnstown to the 
Clay and Hinkletown turnpike ; while the 
petition for the re-review and alias re- 
review was for a road beginning at a point 
in a road leading from Hahnstown to the 
Clay and Hinkletown turnpike, and ending 



in a road at a comer of Mr. and Mrs. A. 
G. Frankhouser's land.'' A reference to 
the original petition in this case shows that 
'* The petitioners suffered great inconveni- 
ence and expense for want of a public road 
or highway, beginning at a point id Ephrata 
township on a road leading from Bethany 
School-house to the Clay and Hinkletown 
turnpike, at a point in said road at comers 
of lands of Mr. and Mrs. A, G. Frank- 
houser, and where said road is intersected 
by road extended from Fulton Street in 
the borough of Ephrata, and ending at a 
point in said Ephrata township on said 
road, leading from Hahnstown to said turn- 
pike and comer lands of Nathaniel 
Schweager and Rev. Joseph Martin, and 
where said road is intersected by the 
Bergstrasse lane." The viewers inversed 
the termini, and their report laying out a 
road commenced at a point in the public 
road leading from Hahnstown to the Clay 
and Hinkletown turnpike, and ooraer of 
lands of Nathaniel Schweager and Rev. 
Joseph Martin, where said road is inter- 
sected by the Bergstrasse lane, and ended 
it at a point in Ephrata township at the 
corner of land of Mr. and Mrs. A. G. 
Frankhouser, and where said road is in- 
tersected by the road extended from Fulton 
Street in Ephrata borough. The petition 
for re- review did not commence at the 
point set forth in the original petition, bat, 
following the report of the viewers in- 
versed the points of beginning and ending, 
and the report of the re-reviewers followed 
the termini as set forth in this last 
mentioned petition. At first blush, there- 
fore, it would seem that the mere inversion 
of the points of beginning and ending 
worked no practical iojury to any of the 
parties, and that the rule as laid down in 
the North Lebanon Township Road, suprSf 
had been substantially complied with ; but 
a further investigation of the case shows 
clearlv that there was a reason for the in- 
version of the termini, and that the true 
reason was to evade an objection -which, in 
our judgment, renders the whole proceed- 
ing ineffective. Examining the reports, as 
well as the depositions, it is found that the 
proposed road from the point of beginning) 
as set forth in the original petition, ran 
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o?er another public road laid out many 
years ago, which was reserved in the orig- 
inal land grants given by the Penns, for a 
distance of over fourteen hundred feet. 
Only after passing the Clay and Hinkletown 
Turnpike does it reach the ground over 
which the new road is intended to be laid 
oat. While it has been held that a road 
may be laid out on another, so far as may 
be necessary to reach the point of ending 
called for in the order, the general rule is 
that the viewers cannot locate a road 
upon another road legally laid out and 
opened: Reserve Township Road, 80 Pa. 
165. It would, therefore, seem to follow 
that the road could not begin and run over 
another public road to reach the road in- 
tended to be laid out. Seeing the diffi- 
calty which was thus presented before 
them, the petitioners inverted the termini 
80 as to come within the first above-men- 
tioned rule. We do not think they had any 
right to do this. The termini in the peti- 
tion for the re-review are different from that 
in the original petition, and the reason 
which permits the termini to be inverted, 
where there is no substantial difference in 
the laying out of a road, is misused in the 
present case. If the petitioners are per- 
mitted to do what they are attempting to 
do, they will be evading the rule which 
prevents them from locating the new road 
upon another public road. As the road at 
the point of beginning was already oj)ened, 
it should not have been included in these 
proceedings. The point of beginning 
should have been at the Clay and Hinkle- 
town turnpike, and the ending could have 
been as set forth in the petition. It is 
hard to see why this was not done, but it 
was not, and we think that the whole pro- 
ceedings are thereby rendered fatally de- 
fective^ and that no legal road can be laid 
out upon either of the reports. If this ex- 
ception had been properly filed to the re- 
port of the viewers, we would have then 
set aside that report, but unfortunately 
this is the first time that this question has 
come fairly before us for decision. If 
then we are correct in our conclusion, the 
whole proceeding must be begun anew. 

The fourth exception is sustained, and 
the report of the re-reviewers set aside. 



I^ff^f Mist^^^^^nS' 



The Antiquity of Law. 

[From an Address by Hod. U. M. Rose, of 
Little Rock, Ark., President of the American 
Bar Association, Before the Law School 
Alumni Association of Washington Univer- 
sity, St. Louis, Mo.] 

^* Of all sciences the law is the most 
ancient. In our day the centre of time 
has been shifted. Formerly wo were told 
that the pyrjtmids of Egypt were 4,000 
years old; now archaeologists say that they 
are 6,000 years old. Thus time seems to 
be growing at both ends. 

•* Our professional retrospect has been 
lately extended in a most unexpected way. 
Prof. Hilpreth, of the University of Penn- 
sylvania, in excavating the ruins of Nippur, 
in Mesopotamia, lately discovered the vault 
of an ancient fiim of attorneys known as 
Murashu & Sons, who are supposed to 
have lived about 7,000 years ago. 

" We used to consider Abraham as one 
of the ancients; but now he appears to be 
painfully modern. Murashu & Sons were 
practicing law in Nippur 3,000 years be- 
fore Abraham was born in Ur of the 
Cbaldees, which, like Damascus, was of 
more recent date. They were farther re- 
moved from Abraham than we are from 
Romulus and Remus. 

" This vault of Murashu & Sons, buried 
under twenty-seven feet of cosmic dirt, 
was found to contain legal documents in- 
scribed on tiles, which had been deposited 
there for safe keeping. One of these that 
was deciphered was a bill of sale of a ring 
with an emerald set, containing a guaranty 
that the set would not fall out for twenty 
years. The document is in the highest 
style of the art; and all that it lacks to 
make it valid is a United States revenue 
stamp. Doubtless the ring was intended 
to adorn some high-born lady and to en- 
able her to multiply or perpetuate her con- 
quests. No better confirmation of the 
ancient saying that the written word re- 
mains. The lady and all her lovely com- 
panions are gone, and have long since been 
swept into the dust of oblivion. The city 
was destroyed ages ago, and yet the vault 
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of these attorneys has gaarded these 
precious documents intrusted to its care 
until a man from a world unknown has 
broken into its privacy and revealed its 
secrets. Murashu & Sons are by thou- 
sands of years the oldest members of the 
profession known to us; and they make, I 
think, a good showing. This vault or 
archive room shows that they were pros- 
perous in their professional pursuits; and 
their contents prove that they were es- 
teemed and entrusted. There is one thing 
that I suppose we shall neuer know, and 
that is whether this particular document 
was written by the old man, or by one of 
the boys. The senior member was, we 
may suppose, a man of strong family affec- 
tions, since he took his sons into business 
with him, and taught them the way in 
which they should go. We should cherish 
this memory; and I give the first watch of 
the night to the elder Murashu. As all of 
our ancestors were perhaps Asiatics in 
that early day, it may be that some drops 
of his blood now circulate in the vieins of 
some of our most distinguisiied jurists, and 
we have evidence that some of the law of 
his day has trickled down through genera- 
tions to our own times." 



0. C. OPINIONS AND ADJUDI- 
CATIONS. 

On October 15, 1903, adjudications and 
opinions were handed down by Judge 
Smith in the following decedents' estates : 

Opinions : 

Estate of John Strine, of Columbia, first 
exception to the widow's appraisement sus- 
tained and appraisement set aside. 

Estate of Lorenz Nolde, of Ephrata 
borough. Exceptions to the opinion and 
decree dismissed. 

Adjudications. 

Catharine Barr, late of Salisbury, $1,- 
769.67; James G. Fisher, late of this city, 
$142.26; Margaret Brandt, late of Conoy, 
$1,907.10; John H. Metzler, late of Rapho, 
$81,242.18; Jonathan Kauffman, late of 
Leacock, $3,890.74; Christian Brubacher, 
late of Manheim township, $15,802.01; 



Harry Sitzman, late of Strasburg borough, 
$911.90; John G. Newswanger, late of 
Salisbury, $77.45; Mary Ann Strohl, late 
of Ephrata borough, $1,981.44; Ezra A. 
Landis, late of East Lampeter, $1,544.77; 
John Huber, late of Warwick, $14,968.29; 
Levi Thuma, late of Rapho, $488.50: 
Christian H. Kanffman, late of East Hemp- 
field, $18,604.48; Leah Fisher, late of 
East Lampeter, $812.59; E. Francis Sharp, 
late of Ephrata borough, $1,017.59; 
Thomas Furniss, late of Little Britain, 
$523.55; Fanny M. Eberly, late of Penn, 
$1,828.73; George Speise, late of East 
Donegal, $283; Ksther K. Tucker, late of 
Fulton, no balance; Christian Meyer, late 
of Earl, $9,296.84; Frank Shillott, late of 
Columbia, $38,972.57; W. 0. Harrah, 
late of this city, $809.61; David R. 
Jeffries, late of this city, $700.84; Benja- 
min R. Landis, late of Manheim township, 
$861.25; Peter Hirsh, late of Strasbarg 
township, $909.87; James 8wisher, late of 
Colerain, $650.88; Conrad Gasser, late of 
this city, $1,481.69; John M. Royer, late 
of West blarl, no balance; Peter Bomberger, 
late of East Drumore, $304.95; Grace B. 
Maxwell, late of East Drumore, $4,927.81; 
Kate L. Buch, late of Lititz, $6,148.43; 
Jacob Barr, late of Salisbury, $8,502.05; 
Michael G. Groff, late of Ephrata borough, 
$916.88; Deborah Jackson, late of Fulton, 
no balance; Hiram G. Beattie, late of 
Marietta, $128.48; Dr. Frank M. Mosser 
and Martha Musser, late of this city, $2,- 
687.62; Henry Jones, late of West Hemp- 
field, $947.09; Mary Elizabeth Keller, 
late of Marietta, $178.05; Jacob Shay, late 
of this city, $269.60; Augustus Fisher, 
late of Rapho, $221.04; Peter S. Nauman, 
late of Rapho, $4,015.65; Eusebia Hoh- 
mann, late of this city, $5,868.57; Catha- 
rine Landis, late of Manheim township, 
$5,719.64. 



OPINIONS IN LOCAL COURTS. 

Judge Landis handed down the fol- 
lowing opinions September 26, 1908 : 

Commonwealth vs. Ames. Desertion. 
Rule to revoke order of Court discharged. 

Commonwealth v$. Bair. Desertion. 
Rule to revoke order of Coart discharged. 
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C. p. OP LANCASTER COUNTY. 

Bpidle TB. He88. 

Landlord and tenant — Lease from month 
to month — Proceedings to recover pos- 
session — Certiorari — Acts of March 
SI, 1772, Sec. IS, 1 Sm. L., S7S, and 
December U, 186S, P. i., 11S6. 

Proceedings to recover possession on the ex- 
piration of a lease from month to month are 
not within the Act of 1868, and a single Justice 
is without jurisdiction thereunder. Such pro- 
ceedings should he had under the Act of 1772. 

Where a tenant from month to month holds 
over for more than a year he does not become 
a tenant from year to year, but remains a tenant 
from month to month. 

To support his judgment under the Act of 
1868 the magistrate's record must show his 
finding of certain essential facts as true, either 
in his judgment or by reference to the com- 
plaint, viz : that the plaintiff was peaceably 
possessed of the said premises, that he demised 
the same to the tenant in possession or to some 
other person under whom he claims that the 
term for which the same was demised is fully 
ended, and that three months' previous notice 
had been given of his desire to repossess the 
same. 

August Term, 1903. No. 63. 

Certiorari. 

Coyle ^ Keller, for certiorari. 

J. W. Brown, contra. 

October 10, 1903. Opinion by Lan- 
DIB, J. 

By a paper attached to the transcript in 
this case, it would appear that on April 2, 
1902, the plaintiff gave notice to the de- 
fendant to quit certain premises, No. 520 
South Lime street, Lancaster City, Penn- 
sylvania, at the end of ninety days from 
the date thereof. Hess having failed to 



do so, a eomplaint was made by Spidle be- 
fore an alderman, for the purpose of ob- 
taining possession of the said property, 
and a hearing was duly had on July 10, 
1902. From the transcript of the alder* 
man, it is shown that on February 10, 
1902, the plaintiff leased the premises to 
the defendant for a term of ^* month to 
month,'' at a monthly rental of fourteen 
dollars ; that, being desirous of repossess- 
ing the same, and the defendant refusing 
to comply with his request to remove from 
the property, he commenced the said pro* 
ceedings. The parties appeared in person 
and by counsel, and the transcript states 
that '^ after hearing parties, their proofs 
and allegations, and it appearing right and 
proper to me, the said alderman, do hereby 
enter judgment publicly against the said 
lessee or tenant, that he forthwith give up 
the possession of the said premises to the 
said lessor, and also enter judgment in 
favor of lessor and against the lessee or 
tenant for all costs of the proceedings." 
This writ of certiorari was thereupon sued 
out, and the exceptions filed to the record 
are to the effect that the alderman did not 
have jurisdiction ; that the record fails to 
show that the alderman found the facts set 
forth in the complaint to be true ; and that 
it was generally informal and indefinite, 
and did not comply with the statutes under 
which such proceedings are conducted. 

Had the proceedings been commenced 
under the Act of March 21, 1772, Sec. 
12, 1 Sm. L., 378, which provides for the 
obtaining of possession of the premises 
where the tenant holds over after the 
termination of the term, and had the same 
been carried on in strict compliance there- 
with, I am of opinion that possession 
might have been obtained by the plaintiff, 
always providing^ however, that the facts 
which he here claims could be proven by 
him to be true ; for that act declares that 
"where any person or persons, in this 
province, having leased or demised any 
lands or tenements to any person or per- 
sons for a term of one or more years, or at 
will, paying certain rents," etc., he may 
obtain possession, and after the term ex- 
pires, the landlord can treat the tenant 
either as holding over for a like term, or 
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as a trespasser. The fact that the term of 
the tenancy is for less than a year does 
not affect the proceeding ; for it has been 
held in Shaffer vs. Sutton, 6 Bin., 228, 
that any time less than a year is within 
the contemplation of the Act. 

The present proceedings, however, are 
under the Act of December 14, 1868, 
Sec. 1, P. L., 1864, p. 1125, and are to 
recover possession, not after, but at the 
expiration of the term. That Act directs 
that ^^ where any person or persons in this 
state, having leased or demised any lands 
or tenements to any person or persons for 
a term of one or more years, or at will, 
shall be desirous, upon the determination 
of said lease, to have again and repossess 
such demised premises, having given three 
months' notice of such intention to his 
lessee or tenant, and said lessee or tenant 
shall refuse to leave and surrender up the 
said premises at the expiration of said 
term, in compliance with the terms of said 
notice, it shall be lawful for such lessor, 
his agent or attorney, to complain thereof 
to any justice of the peace," etc. In 
Rich V8. Keyser, 64 Pa., 86, the differ- 
ence between the Act of 1772 and the Act 
of 1868 as to notice is clearly pointed out. 
Under the Act of 1772, three months' 
notice before the end of the lease is not 
required, but before the application to the 
justice ; whereas, under the Act of 1868, 
three months' notice must be given before 
the expiration of the term. Dumn v$. 
Rotherroel, 112 Pa., 272. Therefore, in 
Vogel vs. Frumberg, 12 Dist. R., 106, it 
was held by Judge Dunham, that proceed- 
ings to recover possession on the expira- 
tion of a lease from month to month, are 
not within the Act of 1868, and that a 
single justice is without jurisdiction there- 
under. It would seem to me that the 
position assumed by the learned judge in 
this regard is well taken. In Hollis vs. 
Burns, 100 Pa., 206, it is also held that 
where a tenant, from month to month, holds 
over for more than a year, he does not be- 
come a tenant from year to year, but re- 
mains a tenant from month to month. Mr. 
Justice Mercur, in this case, says : ^* In 
case a tenant by the month holds over, it 
will not be claimed that he is entitled to 



three months' notice to quit. If the ten- 
ancy be by the month, a month's notice to 
quit is sufficient. Taylor's Landlord and 
Tenant, Sec. 57." 

In addition, however, the record of the 
justice is here wholly deficient. In Graver 
vs. Fehr, 89 Pa., 460, Mr. Justice Gor- 
don, in referring to this very Act and its 
supplement says : ^^As therefore this sum- 
mary proceeding, though convenient aod 
necessary in proper cases, is in derogation 
of the common law, and it is given only by 
statute, the necessary jurisdiction must ap- 
pear affirmatively on the face of the record 
or the proceeding is coram non Judice and 
utterly void,*' and in Givens vs. Miller, 62 
Pa., 188, Thompson, C. J., said: "The 
Act of Assembly shows that in proceed- 
ings to recover the possession of demised 
premises the justice, in order to render 
judgment for a plaintiff, must find or make 
an inquest of certain facts, which must ap- 
pear of record, either in his judgment or 
by reference to the complaint, as tnie, 
namely : that the plaintiff was peaceably 
possessed of the said premises ; that he 
demised the same to the tenant in posses- 
sion, or to some other person under whom 
he claims; and that the term for which 
the same was demised is fully ended, and 
that three months' previous notice had 
been given of his desire to repossess the 
same. This is an inquest of facts which, 
if found true by the justice, must appear 
to have been so found by him in the record 
of his judgment, or by reference to the 
complaint, if fully set forth therein as true. 
They are the essential supports of his 
judgment, and must appear to have been 
established, in order to sustain a judgment 
for the plaintiff." See, also, Davis vs. 
Davis, 116 Pa., 261; Palethorp vs. 
Schmidt, 12 Sup., 214. We may also 
add the words of the learned justice in de- 
ciding this case, that '^Here the justice 
neither sets out this inquest in his judg- 
ment, nor does he say the facts in the 
complaint are true." We are, therefore, 
obliged to sustain the exceptions and set 
aside the proceedings of the justice. 

Exceptions sustained. 
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C. P. OP LANCASTER COUNTY. 

Nissley ▼■. Lancaster Oounty. 

Poor directors in Lancaster County — 
Compensation of — Amendment — Con- 
stitutional law — Article 11 1^ ^S of the 
constitution— Acts of Feb. g?, 1798, 
S Sm. L., S06; April U, 186^, P. Z., 
jiie; March SI, 1876, P. L., IS, and 
July e, 1896, P. L.,jiSJi,. 

The Act of July 2, 1895, amending the Act of 
March 8t, 1876 and increasing the salaries of 
county officers including ''County Directors of 
the Poor" not mentioned in the Act of 1876, 
does not change the compensation of ''Directors 
of the Poor of Lancaster county," fixed at two 
dollars per day and mileage by the Special Act 
of April 14, lo64. A salary cannot be increased 
which had no prior existence. 

If the Act of 1895 could by any means be 
construed as a creative Act, it would then be 
unconstitutional as to the office of Poor Di- 
rector, its title being misleading and in viola- 
tion of Art. Ill, Sec. 8. The title of the Act of 
1876 does not cure the defect, as this Act does 
not create or fix a salary for said office. 



September Term, 1908. 
Case stated. 



No. 65. 



John M. Oroff, for plaintiff. 

N, Franklin Hall^ County Solicitor, 
for defendant. 

October 10, 1903. Opinion by Lan- 
Dis, J. 

By the Act of February 27, 1798, 3 
Sm. L., 306, it was directed that bouses 
for the employment and support of the poor 
should be erected in the counties of Chester 
and Lancaster, and that the citizens of the 
respective counties should elect six reputa- 
ble citizens to be directors of the same. 
The term for which said directors were to 
be elected was three years, one-third to be 
chosen annually, and their compensation 
was placed at twenty dollars per annum. 
By the special Act of April 14, 1864, P. 
L., 422, this compensation was increased 
to two dollars per day, and jurors' mileage, 
for each and every day's necessary attend- 
ance in official service. 

The Act of March 81, 1876, P. L., 13, 
relating to the salary of county officers, 
fixed the salaries in counties having a 



population containing between one hundred 
and fifty and two hundred and fifty thou- 
sand inhabitants ; but no mention was made 
in said Act of the office of Director of the 
Poor, and, as a consequence, no salary was 
designated for the same. It is clear, there- 
fore, that Directors of the Poor are not 
within the contemplation and purview of 
this Act, and are not covered thereby. 
But, nevertheless, the Legislature, by the 
Act of July 2, 1895, P. L., 424, passed 
to this Act an amendment, entitled *^ An 
Act to amend an Act entitled * An Act to 
carry into effect Section 5 of Article 14 of 
the Constitution, relative to the salaries of 
county officers and the payment of fees re- 
ceived by them into the state or county 
treasury in counties containing over one 
hundred and fifty thousand inhabitants,' 
approved thirty-first March, 1876, provid- 
ing for Assistant District Attorneys and 
fixing the salary of the same, and increas- 
ing the salary of County Solicitor, Clerk 
of the Courts, Recorder of Deeds, Register 
of Wills and Treasurer, County Prison 
Warden or Jailor, County Commissioners, 
Controllers, Coroners, County Directors of 
the Poor, Jury Commissioners and County 
Detective, and decreasing the salaries of 
Auditors and County Surveyor," and an 
examination of this amendment shows that 
there is inserted among the list of salaries 
there set forth an item, to wit: ^^ Of County 
Directors of the Poor, each fifteen hundred 
dollars." While, then, the title of this 
Act provides for the increasing of the 
salary of County Directors of the Poor, a 
salary for such office is, for the first time, 
mentioned therein; and the above-named 
plaintiff, therefore, claiming that his salary 
is $1,500 per annum, as provided by the 
Act of 1895, now brings his action to re- 
cover for his services at this rate. 

The objections raised on behalf of the 
county to the claim thus made are three in 
number : The first relates to the unconsti- 
tutionality of the Act of 1895, so. far as it 
refers to County Directors of the Poor; 
the second is, that the salary for the Di- 
rectors of the Poor and House of Employ- 
ment of Lancaster County being a fixed 
one under the special Act of 1864, it is 
not changed by the general Act of 1895 ; 
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and the third is, that the plaintiff being a 
Director of the Poor and House of Em- 
ployment of Lancaster County, he does 
not fall within the general term of 
** County Directors of the Poor," men- 
tioned in the Act of 1895, and in addition, 
that there was no such county oflSce estab- 
lished by the constitution, nor has any 
general statute since created it. We 
think that it will be sufficient to discuss 
the first proposition, as that seems to us to 
be decisive of this controversy, and es- 
pecially so, as it embraces, to some extent, 
a portion of the last. If our conclusion 
concerning this be the correct view of the 
case, it is unimportant whether, under 
other circumstances, the case of McCleary 
vs. Allegheny Co., 168 Pa., 578, would 
be potential, or whether Bell vs. Alle- 
gheny Co., 149 Pa., 381, should rule. 
At the same time, I am not prepared to 
say that the mileage attached to the plain- 
tiff's office under the Act of 1864, has any 
analogy to that which belonged to the 
office of sheriff, in McCleary vs. County, 
supra. Without determining the question, 
my impression is against that view. See 
Bell vs. Allegheny Co., 184 Pa., 296. 

An inspection of the Act of 1876 shows, 
as we have before stated, that by it, there 
never was a salary attached to the office of 
Director of the Poor, nor was the office 
itself even created thereby. Of course 
that office could have been established by 
amendment in the Act of 1895, and a 
salary might have been, at the same time, 
affixed to the same ; but this was not done, 
and how a salary can be increased which 
did not, prior to that time exist, is difficult 
to understand. The only new office cre- 
ated in the Act of 1895 was that of Assist- 
ant District Attorney, and a salary was 
added thereto, and the title to the Act of 
1895, except as it relates to this office and 
its salary, refers solely to the increase of 
salaries in certain offices, which, except 
those of Director of the Poor and Jury 
Commissioner, are specifically mentioned 
in the Act of 1876. Article XIV, Sec. 
1, of the Constitution, declares : ** County 
officers shall consist of Sheriffs, Coroners, 
Prothonotaries, Registers of Wills, Re- 
corders of Deeds, Commissioners, Treas- 



urers, Surveyors, Auditors or ControllerB, 
Clerks of the Courts, District Attomeys, 
and such others as may from time to time 
be established by law." This clearly 
gives to the law-making power full author- 
ity to add to and increase the number of 
county officers. Taggart vs. Com'th, 102 
Pa., 854. And had it exercised the right 
thus given and made the office which the 
plaintiff now holds, it follows that it could 
have also named a salary for it and in- 
creased or diminished it from time to time. 
But no such thing has since been done by 
any legislative act, and even if, perchance, 
the Act of 1895 can, by any means, be 
construed as a creative Act, the next in* 
quiry which arises is, whether it has been 
passed in a constitutional way. 

Again, referring to the constitution, we 
find that ** No bill, except general appro- 
priation bills, shall be passed containing 
more than one subject, which shall be 
clearly expressed in its title." Therefore, 
if the title of an act does not clearly indi- 
cate its subject matter, it is unconstita- 
tional. Ruth's Appeal, 10 W. N. C, 498. 
While it is true that the title to an act 
need not be a complete index to its con- 
tents, it must not, on the other hand, mis- 
lead. The purpose of the constitution is 
to give information to the members of the 
legislature, or others interested, by the 
title of the bill of the contemplated legisla- 
tion, and thereby prevent the passage of 
unknown and alien subjects, which may be' 
coiled up in the folds of the bill. Dailey 
vs. Potter County, 203 Pa., 693; Com- 
monwealth t;«. Dickert, 196 Pa., 234; 
Dorsey's Appeal, 72 Pa., 192. A title to 
a bill which tends to mislead stands on a 
different footing from one merely general 
in its terms, and a title conveying a belief 
that one subject is the purpose of the act 
while a different one is its subject, tends to 
mislead. Union Passenger Railway Com- 
pany's Appeal, 81* Pa., 91. This latter 
principle has been invoked in many cases 
as the rule by which the validity of statates 
should be determined, and no one can at 
this time seriously question its correctness. 

Thus, in Commonwealth vs. Bender, 7 
C. C. R., 620, it appeared that the Act of 
June 8, 1878, P. L., 160, entided, "An 
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Act to amend and consolidate the several 
acts relating to game and game fish/' was 
supplemented by the Act of June 10, 1881, 
P. L., 92f entitled, ^*A supplement to *An 
act to amend and consolidate the several 
acts relating to game and game fish/ ap- 
proved the 3d day of June, 1878, chang- 
ing the time for hunting and killing deer, 
squirrels, rabbits, wild turkeys, pheasants 
and prairie chicken." The second section 
of the supplement, however, related to 
bass, pickerel and salmon, and provided 
that they could not be caught with scroll 
or spear, and the third section prohibited 
the catching of trout less than five inches 
in length, and declared it to be unlawful 
for any person to fish in streams in which 
trout had been planted for a period of three 
years, under penalty. It was held, by 
Rowe, P. J., that these sections were ^^ not 
valid enactments, because not only is the 
title silent as to the subject matter of each 
of them, but it is so worded as to exclude 
those subjects. ... In so far as these 
sections are concerned, the title is mis- 
leading, tending to divert the attention of 
the Legislature and the public interested 
in such matters, who learn what is passing 
by the titles of the bills and not from cer- 
tain subordinate or incidental changes in- 
troduced by the Act." In Commonwealth 
V8. Grier, 9 C. C. R., 444, Collier, J., 
decided that the Act of May 9, 1889, en- 
titled ^^ An Act to provide for the appoint- 
ing of deputy coroners in the several 
counties of this Commonwealth," was un- 
constitutional, because it gave no notice as 
to how they were to be appointed or paid ; 
and in Commonwealth v». Walsh, 11 Dist. 
R., 748, wherein it appeared that the Act 
of May 27, 1897, P. L., Ill, was entitled 
^* An Act to amend an Act making it a mis- 
demeanor to levy blackmail or extort 
money or other valuable things by threats, 
charges or accusations, and fixing the 
penalty therefor," whereas the body of the 
Act showed it amended no previous statute, 
it was held by Kelly, J., that it offended 
against the above recited section of the 
constitution, and was, therefore, void. The 
The learned judge said: ^^We think this 
objection well taken. The title is« to say 
the least, rather confusing, if not actually 



misleading. It designates the Act as an 
amendatory one, while the Act itself makes 
no reference to any other law. * * * A 
title describing a statute to be an amend- 
ment of an Act which does not exist, and 
which describes a statute to be an amend- 
ment which is not an amendment, cannot 
be said to clearly express the subject." 
See, also, Commonwealth vs. Hudosko, 
10 Dist. R., 280. In like manner, in 
Hatfield v». Commonwealth, 120 Pa., 895, 
the defendant was indicted under the Act 
of April 12, 1867, entitled '*An Act to 
prohibit the issuing of licenses within two 
miles of the Normal School, at Mansfield, 
Tioga County, Pennsylvania." The second 
section of the Act prohibited the sale of 
liquors and imposed a penalty for its viola- 
tion. It was, therefore, held that it could 
not stand. And in Pierie v$. Philadelphia, 
189 Pa., 573, where a claim was made by 
the Recorder for fees for authenticating, 
by his certificate and signature, the records 
of deeds made by his predecessor, by 
virtue of the Act of June 24, 1885, P. L., 
160, entitled **An Act to perfect the 
records of deeds, mortgages and other in 
struments in certain cases," it was decided 
that there was nothing in the title of the 
Act to give notice or warning to the tax- 
payers of the different counties of the state 
that such fees had been imposed upon 
them, and, for this reason, the Act could 
not be enforced. See, also, Gackenbach 
V8. Lehigh Co., 166 Pa., 448; Brown's 
Estate, 152 Pa., 401 ; Quinn vs. Cumber- 
land Co., 162 Pa., 55. 

It may, however, be claimed that the 
title of the original Act is suflSciently broad 
to cover this office, and this would, no 
doubt, be true, if the title and body of the 
Act of 1876 provided for its creation ; but 
it does not; neither does it fix a salary for 
any such, and herein lies the difficulty of 
applying any such principle to the present 
case. 

I am, for the reasons thus given, of 
opinion that the plaintiff is not entitled to 
receive from the county a salary under the 
Act of 1895, as, in my judgment, that Act, 
so far as it concerns the office of Director 
of the Poor, is inoperative and void. 
Judgment must, therefore, under the terms 
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of the Case Stated, be entered in his favor, 
in accordance with the Act of 1864, for 
per diem pay and mileage, for the sum of 
$772.25 less $750.00 already received, or 
$22.25, and this is accordingly done. 
Judgment for plaintiff. 



C. P. OF LANCASTER COUNTY. 

House et al. vs. Hershberger, defendant, and 
Shirk et al., garnishee. 

Foreign attachment — Scire facias — Ab- 
Bignment of interest — Notice of. 

Where, on scire facias^ on a judgment in for- 
eign attachment against J., S. asks to intervene, 
on the ground that J. had transferred his inter- 
ests to 8. prior to the judgment and S. had noti- 
fied the garnishees subsequent to the judgment, 
judgment will not be entered on the answers 
setting forth these facu and S. will be permitted 
to iuteivene. 

An attaching creditor stands in the shoes of 
bis debtor, and the debtor who has assigned his 
interest for value, cannot claim it as against his 
assignee. 

August Term, 1896. Nos. 68 and 69. 

Foreign attachment. 

Scire facias, 

John E. Snyder^ for plaintiff. 

A, F. Hostetter^ for garnishees. 

W. F. Beyer^ for assignee. 

September 26, 1903. Opinion by Lan- 
Dis, J. 

Under the will of David 0. Shirk, de- 
ceased, the sum of four thousand dollars 
was bequeathed by the testator to Susanna 
Hershberger, if living at the time of the 
distribution of his estate, and if not living 
at that time, the said sum was given to 
John Hershberger and Abram Hersh- 
berger, their heirs and assigns, " each the 
one-half thereof." Susanna Hershberger 
is dead, and, therefore, no other facts pre- 
venting, John S. Hershberger would be 
entitled to the net half of the sum thus 
bequeathed. It appears, however, that 
suits were commenced in this court, by 
foreign attachment, to the above term and 
numbers, on July 16, 1896, and judgment 
was entered for the plaintiffs on November 
80, 1896, for the respective sums claimed 



therein by them. Scire faciases were 
thereupon issued to April Term, 1898, 
Nos. 11 and 12, against the said garnish- 
ees, and the plaintiffs ask that judgment 
may be entered against the said garnishees 
upon the answers filed to the same. On 
the other hand, Samuel Hershberger pre- 
sents a petition in this court, asking that 
he may be permitted to intervene and de- 
fend the said suits of scire facias against 
the said executors, because, on September 
2, 1893, the said John S. Hershberger 
assigned and set over to him all his right, 
title and interest in the above-mentioned 
legacy under the will of David Shirk, de- 
ceased, by a written assignment, duly 
signed and acknowledged, and that the 
written assignment was, on November 20, 
1893, recorded in the Recorder's OflBce of 
Lancaster county. Pa., in Miscellaneoos 
Book E, at page 645. The executors, in 
their answers, also state that they were 
notified of the said assignment on March 
18, 1898. 

Of course, the assignment of this legacy 
not being within the recording acts, its 
being left for record in the Recorder's 
Office, was no notice to any one ; but if 
the assignment was made, and made for 
value, it might have precedence to the 
foreign attachments, even though the 
notice of assignment was given subsequent 
to the issuing of the same. The creditor 
stands in the shoes of his debtor only, and 
it is clear that John S. Hershberger could 
not claim the moneys due on this legacy as 
against his assignee, even though the 
assignee gave no notice whatever to the 
executors. A diflferent case presents itself 
when the controversy is between two as- 
signees ; for in that case, he who gives 
the first notice is entitled to the fund. 
The latter proposition has been lately de- 
cided by the Supreme Court in Phillips's 
Estate No. 3, 205 Pa., 515. 

We have, therefore, concluded, in order 
to protect the rights of all parties, to re- 
fuse to enter judgment on the interrog- 
atories, and to permit Samuel Hershberger 
to intervene. All parties will thereby be 
bound by the judgment entered in these 
cases, and be estopped from making 
further claims against the executors. At 
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the same time thej will suffer no loss by 
reason of the order thus made. There- 
fore, the rules to show cause why Samuel 
Ilershberger should not be permitted to 
intervene and defend are made absolute, 
and the rules for judgment on the answers 
filed by the executors are discharged. 



C. P. OP LANCASTER COUNTY. 
Witmer ▼■• Fry. 
Voluntary payment. 

E. E. ooofessed a jndgroent to F. which wm 
wrongly indexed as against Z. E. Subsequently 
another judgment was entered by B. Z. against 
E. E., which was properly indexed, and execu- 
tion was issued thereon and tti% net proceeds of 
the sale of E. E.'s real estate paid over to the 
administrator of B. Z. on account of the latter 
judgment. Subsequently the sheriff sent a no- 
tice to said administrator, stating that F.'s 
judgment was a first lien and that it must be 
paid by the administrator or suit would be en- 
tered. Thereupon the administrator paid over 
the amount of this judgment, but having cred- 
ited it in his account, was surcharged K)r the 
same, and brought this suit to recover it 
from P. 

Heldf that it was a voluntary payment and 
could not be recovered back. 

W. U. ffensel^ for plaintiff. 

Coyle ^ Keller and John A. Naumany 
for defendant. 

November Term, 1897. No. 50. Case 
stated. 

January 17,1903. Opinion by Landi8,J. 

We have twice passed upon the very 
question raised in this case, so that it is 
not necessary to again review the authori- 
ties upon the subject at any length. 

The facts are that Daniel E. Kline, be- 
ing the owner of certain land located in 
Manor township, on March 29, 1899, con- 
fessed a judgment to Evaline H. Fry for 
$200.00, which said judgment was entered 
in this Court on March 30, 1889, to Jan- 
uary Term, 1889, No. 786. Owing to the 
peculiar character of the signature, the 
prothonotary indexed it against Daniel Z. 
Kline. On July 19, 1890, Barbara Zim- 
mer also entered in this Court a judgment 
against Daniel E. Kline for $1,044.50 to 
April Term, 1890, No. 585. This judg- 
ment seems to have been properly indexed. 



Subsequently the said premises upon which 
it was a lien were sold under an execution 
issued upon it at the instance of A. R. 
Witmer, to whom letters of administration 
cum testamento anvexo had been granted. 
There was realized from the proceeds of 
the sheriff's sale the sum of $753.51, and 
this money was received by A. R. Witmer 
from the sheriff, and he receipted to the 
sheriff for the same. Subsequently he re- 
ceived a letter from the sheriff which read 
as follows : '* Lancaster, Pa., February 17, 
1893. A. R. Witmer, Esq., Dear sir: It 
appearing from the proper record that the 
judgment entered to January Term, 1889, 
No. 786, wherein Evaline H. Fry is plain- 
tiff and Daniel E. Kline is the defendant, 
is the first lien on the real estate of Daniel 
E. Kline, which was sold by the sheriff and 
purchased by you, you are required to pay 
into the hands of the sheriff a sufficient 
amount to cover the debt (viz., $200.00) 
of said judgment and interest due thereon. 
If not paid in ten days, suit will be insti- 
tuted against yon to recover the same." 
Upon receipt of this letter, Witmer called 
at the sheriff's office and left there a check 
for $210.00, payable to Dr. P. W. Hiest- 
and, who was not acting as the agent or 
attorney of Evaline H. Fry, but who being 
her brother, for her accommodation, had 
called to see George Nauman, Esq., her 
attorney, and in Mr. Nauman's company 
had gone to the sheriff's office to see if A. 
R. Witmer had as yet paid this money. 
In the sheriff's office the check was handed 
to Dr. Hiestand, and he delivered it to 
Evaline H. Fry, who on February 7, 1893, 
entered satisfaction on her judgment. 

In the settlement of the estate of Barbara 
Zimmer, A. R. Witmer filed his account, 
and charged himself therein with- all of the 
proceeds of the execution issued against 
Daniel E. Kline, and claimed credit for 
the $210.00 paid to Evaline H. Fry. 
Upon exceptions filed to this account, he 
was surcharged with the sum of $210.00, 
and the report of the auditor in this regard 
was approved by the Orphans' Court and 
subsequently by the appellate court. De- 
mand was then made by the plaintiff on 
the defendant to return to him the said 
$210.00 which had been thus erroneously 
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paid, and, upon her refusal so to do, he 
brought this suit. 

As there was no fraud on the part of 
any one in the obtaining of this money, 
we are of opinion that this was a voluntary 
payment on the part of the plaintiff, which 
cannot be recovered back. See Tavlor 
V8. The Board of Health, 31 Pa., 73; 
Borough of Allentown vs. Saeger, 20 Pa., 
421; SicCrickart vs. City of Pittsburgh, 
88 Pa., 133 ; Union Insurance Company 
vs. City of Allegheny, 101 Pa., 250; 
Peebles vs. City of Pittsburgh, 101 Pa., 
804; Monongahela Navigation Company 
vs. Wood, 194 Pa., 47 ; De La Cuesta vs. 
Insurance Company, 136 Pa., 62. 

In accordance, therefore, with the terms 
of the case stated, we are obliged to enter 
judgment in favor of the defendant, with 
costs. 

Judgment for defendant. 



E^R^J Miscellnns, 



A Genuine Dissenter. 

In the report of Throgmorton vs. Tracey 
(1794), 2 Dyer, 1246 {12W), is the foU 
lowing exceptional type of a dissenting 
judge. The report says: "And Stamford, 
Saunders and Brown, Justices, argued all 
to the same purpose ; and Brooke, Chief 
Justice, ^ contra. But afterwards, in 
Easter term, the judgment was given for 
the plaintiff, that the lease was good ; for 
Brooke said that he had prepared an argu- 
ment on both sides, and if any one of his 
companions had been against the lease, he 
would have argued for it, and this for a 
different reason than had been yet men- 
tioned ; but he never told this reason in 
his life." 



The Darkey's Argument. 

Assistant District Attorney John F. 
Cowan had a negro visitor the other day 
who had wished to " preponderate a 
technictlitic of criminal law." And here 
it is : 

" Let us supposition, sab, dat Ah bought 
a chicken; dat dat same chicken was pur- 



loined from mah larder ; dat Ah traced it 
to de residence of de thief, an dat in re- 
coverin' de bird Ah innocently confused it 
with another fowl, and took that insted of 
mah own bird. Now, have Ah de crim- 
inally legal right to enter again into de 
house of dat thief and recover mah own 
chicken, though Ah have eaten de chicken 
Ah confused with mah own chicken an at 
de same time have de thief arrested and 
put in jail?" 

Mr. Cowan refuses to tell his answer.— 
New York Times. 



0. C. ADJUDICATIONS, 



Adjudications have been handed down 
by Judge Smith in the following de- 
cedents' estates : 

October 8, 1903. 

Isaac B. Smelty, of Strasburg Town- 
ship, $1,127.16. 

October 15, 1903. 

Lueita Musselman, of East Lampeter 
Township, $5,346.27. 

Edwin Elser, of Elizabeth Township. 
No balance. 

Edward Kryder, of Warwick Township, 
$216.93. 

Jacob Butt, of Akron Borough, $221.87. 

Deborah Jackson, of Fulton Township 
(Distribution), $2,446.95. 



SUPERIOR COURT DECISION. 



On October 6, 1903, the Superior Court 
handed down an opinion (by Beaybr, J.) 
reversing McMichael vs. McFalls, appel- 
lant. 



C. P. OPINIONS. 



October 10, 1903. 

Nissley vs. County of Lancaster. Case 
stated. Judgment for plaintiff for $772.25. 

In re Harriet Longenecker, lunatic. 
Petition refused. 

Spidel vs. Hess. Certiorari. Excep- 
tions sustained. 

Lakeland Stables, J. Harry Reed, 
Propr. vs. Kauffman & Zeizart. Rule to 
return sheriff's appraisement fees dis- 
charged. 
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S^^^fiar t^ottrt 



Mc M ichael tb. MeFalls, AppdlantB. 

Landlord and tenant — Possesnon for 
non-payment of rent — Set off — Action 
on bond — Res adjudicata — Act of 
April S, 18S0, P., L. 187. 

lo an action on a bond given on appeal from 
the magistrate's judgment for plaintiff in pro- 
eeedioj^s to obtain possession for non-payment of 
rent under the Act of April 8, 1880, a set-off 
may be offered in defense which had previously 
been offered on the trial of the appeal. 

The previous suit simply determined the 
right of the plaintiff to possession of the pro- 
perty because of arrears in rent. The bond 
was not an obligation to enforce the first judg- 
ment, and the action on the bond raised for the 
first time the question of the amount of rent 
due to the plaintiff. The issue in the first salt 
was not what is tlie amount of rent in arrears 
but is there any rent in arrears. 

In order to sustain the plea of defense of ree 
adjudieata there must not only be the identity 
ot parties but an identity in the issue or subject 
matter involved, and there must be a decision 
apon the merits. 

Appeal of Chas. McFalls and H. S. Mc- 
Falls, defendants, from the judgment of 
the coart of Common Pleas of Lancaster 
County, entered for want of a snflScient af- 
fidavit of defense. 

The juatioe having entered judgment 
against the lessee in proceedings for pos- 
session under the Act of April 8, 1880, 
the lessee gave bond and appealed. 

On the trial of the appeal, evidence of 
rent due to the amount of $388.28 was 
admitted, as was also a set-off of $812.86. 
The verdict was for the plaintiff generally. 

Suit was then entered on the bond and 
the same set-off embodied in the aflSdavit 
of defense, and judgment was entered by 
the court therein for plaintiff for $894.82. 
(See 19 Law Rbvibw, 222.) 

The defendants took this appeal, assign- 
ing for error this action of the court. 



O. E. Montgomery^ for appellants* 

Judgment for rent in arrear cannot be 
entered under the Act of April 8, 1880. 

Hagen v». Culbertson, 10 W., 896. 

The rent due was more than the set-off, 
and we do not know whether or not the jury 
considered the set-off established, as in 
either case the verdict would h^ve been 
for plaintiff. The verdict only decided 
that there was some rent due. 

The case of Hershey V9. McLaughlin, 
17 Pa. Superior, 87, is not in point. 

Edwin M. Qilbert^ for appellee. 

The various items of the defendants' set- 
off were presented to and passed upon by 
the jury on the trial of the first suit, which 
was unappealed from and are rei adjudi- 
cata. 

The court below was clearly right in re- 
fusing to allow them to be passed upon 
again. 

Hershey v». McLaughlin, 17 Pa. Super- 
ior, 87. 

Oct. 6, 1908. Opinion by Bbaver, J. 

Upon the face of the record the aflBda- 
vits of defense filed in this case, as inti- 
mated in the opinion of the court below, 
are undoubtedly good to the extent of the 
set-off specifically set up as a defense to 
the claim for rent sought to be recovered 
by the plaintiff. Judge Landis, in his 
opinion, says : ^^ Ordinarily this might be 
a good defense, and no judgment could, 
perhaps, be entered by reason thereof ; but 
the record shows that, in the original suit, 
the same defense of set-off, embracing the 
same items, was offered by Charles Mc- 
Falls, and, after a full hearing, the jury 
disallowed them. It would be an anomaly, 
if in an original suit, a defendant could 
offer a defense, and that failing, upon a 
subsequent suit, arising upon an obligation 
to enforce the first judgment, legally offer 
the same defense and, perhaps, succeed in 
thus bringing about the entry of two dif- 
ferent judgments upon the same state of 
facte." 

The court we think fell into error as to 
the character of the different suite. The 
bond upon which the present suit was 
based was not an obligation to enforce the 
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first judgment. The ground opon which 
the decision of the court below rests is rrs 
adjudi'-ata but, in onler to sustain the 
j/lea of defense of rt% aijndiaata^ there 
must not only be the identity of parties 
but an identity in the issue or subject 
blatter involved and there aiust be a de- 
cision u|on the meritp. The ori«{inal suit, 
as it is called by the court below, was a 
proceeding belore an alderman to obtain 
].ossession of the premi:<es occupied by mie 
ol the dtfendants as a livery stable. The 
issue there Has not the question of the 
aniount of rent which might be in arrears. 
The plaintiff uas (Mitiiled to judgment not 
that he recover the rent but that he re- 
cover the possession of the property, the 
judgment provided for in the act of April 
8, 1830, P. L., 187, being one against the 
lessees ^^ that the premises shall be deliv- 
ered up to the lessor." It is further pro- 
vided in the said act, "That no writ of 
possession shall be issued by the said al- 
derman or justices for five days after the 
rendition of judgment, and, if within the 
said five days the said tenant shall give 
good, sufficient and absolute security by 
recognizance for all costs that may have or 
may accrue, in case the judgment shall be 
afiirmed, and also for all rent that has ac- 
crued or may accrue up to the time of final 
judgment, then the tenant shall be entitled 
to an appeal to the next Court of Common 
Pleas, which appeal shall be then tried in 
the same manner that other suits are tried/' 

There was an appeal in this case and a 
trial in the Common Pleas, but the issue 
therein was the same as that before the 
justice, namely, the right of the plaintiff to 
the possession of the property, and this he 
would have been entitled to if the rent in 
arrear were but one dollar. 

On what ground does the Court below 
say that the set-off of the defendant was 
disallowed by the jury ? It may have been 
the opinion of the jury that the amount of 
the set-off was not equal to the amount of 
the rent, in which event judgment would 
necessarily be given for the plaintiff. The 
issue in the first suit, therefore, was not 
what is the amount of rent in arrear, but 
is there any rent in arrear? Not how 
much does the defendant owe the plaintiff, 



but is the plaintiff entitled to possession of 
the premises occupied by the defendant, 
because of the arrears of rent ? Tlie bond 
upon which the plaintiff sues is conditioned 
for the payment of " all costs that have or 
may accrue in case this judgment sliall be 
afiirmed and also for the payment of all 
rent that has accrued or may accrue up to 
the time of final judgment." 

^hat was the amount of this rent and of 
the costs in the former suit ? This is the 
question to be deUfrmined in the present 
suit. The defendant's setoff, which hu 
never been offered as such for the purpose 
of determining the amount of rent, is surely 
available for such a deterjsin^tion and he 
should have the opportunity of using it for 
the |)urpose of redueinjs the amount of rent 
and costs claimed by the plaintiff. The 
doctrine of ret adjudirata^ as stated by 
Mr. Justice Harlan, in Southern Pacific 
R. R. against U. S., 1()8 U. i$., 1, at page 
41, is: "The general principle announced 
in numerous eases is that a right, qveition 
or fact distinctly put in issue and directly 
determined by a court of competent juris- 
diction, as a ground of recoverj, eannot be 
disputed in a subsequent suit between the 
same parties or their privies ; and, even if 
the second suit is for a different casse of 
action, the right, question or fact once so 
determined must, as between the same par- 
ties or their privies, be taken as concla- 
sively established so long as the judgment 
in the firist suit remains unmodified. This 
general rulo is demanded by the very ob- 
ject for which civil courts have been estab- 
lished, which is to secure the peace and 
repose of society by the settlement of mat- 
ters capable of judicial determination. Its 
enforcement is essential to the maintenance 
of social order ; for the aid of judicial tri- 
bunals would not be invoked for the riudi- 
cation of rights of person and property iff 
as between parties and their privies, coo- 
clusiveness did not attend the judgments of 
such tribunals in respect of all matters 
properly put in issue and actually dete^ 
mined by them." The decisioii, however, 
must be as to matters properly put in issue 
and actually determined. So far as this 
record shows, there has never been a trial 
as to the amount of rent doe from the d^ 
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ftdtaat to the plaintiff.. Tht premiM suit 
8ii^[>Ij dotennined the right of the plaintiff 
te the poneaaion of his property. We 
throk, tberefere, that the aflldaTits being 
good npon their faoe, a qoeetbn of fact it 
raised whioh haa never been deterouaed, 
as te the amoont of rent doe from the de- 
fendanta te the plaintiff* The amount of 
the aet-off dees not aeem to equal the 
amount of the rent due. Fot the differ- 
ence judgment might properly be awarded, 
and thia •faet would aeem to be abundant 
juatifioation Caor the judgment in the previa 
ooaease. 

Judgment reveraed and a proetdendo 
swarcM, with permiaaieii to the plaintiff te 
move in the eourt below for judgment for 
Ihe diSerenee between the amount claimed 
to be due in the plaintiff 'a atatement and 
Ihe amount ef the aet-effa elaimed by the 
defendant. 

Orladt, J., diaaenta. 



jl[pmmati JPeas^J^uw. 



C. p. OP LANCASTER COUNTY. 
Behm tb. Aakew et aL 
Replev in Defeetiw hand — Affidavit qf 
drfen$e — Mi$take of eounseL 

Where gooda leried on under * lendlord'a 
warrant were replevied by tbe leaaee'a wife on 
whoae reploTln bond a married woman waa tbe 
surety, no objection being made thereto, and 
Jndffment waa entered for want of an afBdaTit 
of <fefeD8e, the plaintiff will not bemled to per- 
fect her bond and the defendant permitted to 
file am aflldaTit of defenae on a petition not em- 
bodying a prayer lor the opening of tbe Judg- 
ment. 

The fact that the aurety on a replevin bond la 
a married woman, tbe bond being approved by 
the prothooetary and his action uoappealed 
from, doea not rendei the writ of repIcTm abao- 
Intely nugatory and void. 

The court will not open at the inatanoe of new 
counsel, a judgment allowed to be entered 
through the failure to take the right ceurae, 
or mi^ke of law, or negligence of former ooun- 
•el for the defendant. 

October Term, 1902. No. 76. 

Replevin. 

Bulea to abow cause why plaintiif should 
not petfaot ber bond and why defendants 



sbeuU not be permitted to file an affidavit 
of defense. 

Reilly f Reilly^ for defendants and 
rules. 

A. H. Foipden and Wm. O. Behm^ 
contra. 



September 26, 1008. 
Die, J. 



Opinion by Lan- 



On February 24» 1902, George M. 
Askew issued a landlord's warrant against 
Harry F. Rehm, and, by virtue thereof^ 
caused certain personal property, whioh 
was then upon the premises occupied by 
said Rehm, to be levied upon by a con- 
stable as bailiff. On February 27th, the 
plaint! fl^ having given bond in the sum of 
$200, replevied the said goods, and the 
sheriff, in pursuance of the writ issued for 
that purpose, delivered the same to the 
plaintiff. It appeared that Mrs. Charles 
F. Eden — who, it is now admitted, was a 
married woman — became surety on the 
replevin bond ; but the bond, though with 
this insufficient security, was approved by 
the prothonotary, and Mr. Askew, who 
was represented by counsel, at that time, 
made no application to the Court to have 
the prothonotary's act reviewed. The 
proceedings, to this extent, were, there- 
fore, upon their face, strictly in accordance 
with the Act of April 19, 1901, for the 
eighth section of that act provides that 
*^The prothonotary shall, in the first in- 
stance, fix the amount of the^ bail, and an- 
prove or reject the security offered. His 
action, in eitherregard, shall be subject to 
revision by the Court." 

The plaintiff, on December 18, 1902, 
filed a declaration, supported by affidavit, 
setting forth that the articles replevied had 
been purchased by her out of her own sep- 
arate earnings, with the exception of a 
bed-room suit, which she had received from 
her mother as a wedding gift. This de- 
claration was duly served upon the defend- 
ant's attorney on December 15, 1902. 
He, however, filed no affidavit of defense, 
and the plaintiff, on January 17, 1908, 
moved the Court to enter judgment in her 
favor for want of an affidavit of defense, as 
provided for by the fifth section of the said 
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act. The Court, thereupon, with notice to 
defendant's counsel, entered judgment as 
prayed for. 

However, on March 19, 1903, the de- 
fendant secured another attorney — his 
original counsel having withdrawn from the 
case — and then presented his petition and 
obtained th«!S6 rules. The grounds upon 
which he now rests his case are, first, that 
the security on the bond being a married 
woman, the whole proceeding was utterly 
void, and secondly, that defendant's former 
attorney was unaware of the necessity of 
filing an afiidavit of defense, and, there- 
fore, did not do so. 

It will be observed that judgment has 
been entered in favor of the plaintiff. As 
long as this remains, it would seem futile 
to permit the filing of an aflSdavit of de- 
fense, because, even if this were done, it 
could not affect the judgment. The prayer 
of the defendant's petition is not for the 
opening of the judgment, but merely that 
the plaintiff shall be directed to perfect her 
bond, and that the defendant be permitted 
to file an affidavit of defense. The en- 
dorsement on the petition is no material 
part of it. The mere statement of this 
proposition, we think, will be sufficient to 
dispose of the rule relating to the filing of 
an affidavit of defense. 

Mor do we think there is any merit in 
the proposition that the issuing of the writ 
of replevin was absolutely nu«ratory and 
void. A bond was ;;iven to the Prothono- 
tary, as is provided by law. True, the 
security was not sufficient, and the counsel 
who caused the writ to ij«su*e perhaps knew, 
or at hast, he should have known, that 
fact and should have corrected it when it 
cnmo to his kriowled;^e ; Imt if ho did not 
do so, the defendant had his remedy by 
appealing to the Court, and he failed to 
take advantaj^e of it. He is not, therefor.*, 
in a position, at tliis time, to complain. In 
addition, it is not a sufficient excuse for 
him to say that his counsel neglected to 
take such steps as were neces.^ary for the 
proper presentation of his case. As has 
been proporlv stated in Black on Judgments, 
Vol. 1, 2d Ed., sec. 841, p. 524: "In a 
majority of the states the Courts have 
steadily refused to set aside a judgment on 



the sole ground of the nefj^t or careless- 
ness of the attorney for the party against 
whom it was rendered. The act or omis- 
sion of the attorney is the act or omission 
of the client, and no negligence will be ex- 
cusable in the former which would not be 
excusable in the latter." Agaia, it is said: 
" But if the mistake made by th« attorney 
was a mistake of law, sach relief cannot be 
granted. This principle is applied not only 
where be was in error, legally speaking, as 
to the rights or duties of his client, or as 
to the legal effect of subaftantive facts in 
the case, but also where the attorney takes 
a wrong course, or fails to take the right 
course, in consequence of his ignorance or 
misunderstanding of the . roles of proce- 
dure." Ibid., sec. 840, p. 524. See also 
Hoopes* Estate, 185 Pa., 167. We are, 
therefore, of opinion that these rules shoald 
be discharged. 
Rules discharged. 



C. P. OP LA.KC ASTER COUNTY. 
In re Harriet Loofenecker, lanatic. 
Legacy for lunatic having individual 
estate — Order for maintenance. 

Whei*e a rootbor received from the estate of 
her lunatic daughter who resided with her, a 
certain 8um of money for her care mud main- 
tenaoce.aud tlie mother ou tier death bequeaihid 
toanottier daughter a leifacy in lru^t lor her 
liinaiic dauahter, dii'ectiiiir that *Hhe lucome 
or as muoh Uiereof an may he deemed nectiMUiry, 
be used for her comfortable ntaiuteuauce and 
aupiHirl" with i-emaiuder to Miid aiKter'a oliiU 
dreu, and that hhe be given a home io the fam- 
ily of her 8aul aiMt«r, aud the same aum pre- 
viouHly paid to tlie mother ia deemed auffi- 
oient for her support in the home of ht-r MhU*r, 
tlie court will uoi on petition of the aiiiter order 
Maid sum to be paid out of the lunations own 
estate inalend of from tae tiiiat eatate derived 
from her uio: her. 

Trust Book, No. 12, page 816. 
Petition Tor order for maintenance of 
lunatic. 

Cogle ^ KfUer^ for petition. 
2>. McMullen^ contra. 

October 10, 1903. Opinion by Las- 
Dis, J. 

So that this case may be thoroughly 
understood, it may not be amiss to brieflj 
state its facts, ilarriet Longenecker was 
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duly adjudged a lunatic on February 21, 
1890. On October 29, 1900, as successor 
in the trust, the People*8 Trust, Savings 
and Deposit Company was duly appointed 
her committee, and thereby received into 
its pc^session as her estate a sum exceed- 
ing $20,000. Until about April 1, 1902, 
she resided with her mother, Elizabeth 
Longenecker, and was there maintained 
and cared for ; but for these services her 
mother was paid, out of the lunatic's es- 
tate, .$300 per annum. Elizabeth Longe- 
necker, the mother, died about April 1, 
1902, having made her last will and testa- 
ment, in which, among other things, she 
provided as follows : "All the rest, residue 
and remainder of my whole estate, real, 
personal and mixed, I order and direct to 
be divided into two equal shares and por- 
tbns, and I give, devise and bequeath one 
equal half part thereof unto my daughter, 
Maria Minnich, her heirs, executors, ad- 
ministrators and assigns. The other equal 
part thereof I give, devise and bequeath 
unto her, the said Maria Minnich, in trust, 
that she do continue as much thereof as 
possible in the real estate I now hold, all 
situate in the said Penn township, and that 
the residue be put out and placed at inter- 
est in some safe manner, and I order that 
the income, or so much thereof as may be 
deemed necessary, be used for the com- 
fortable maintenance and support of my 
daughter, Harriet Longenecker, who is of 
weak mind. It is my request, also, that 
the said Harriet be given a home in her, 
the said Maria Minnich's family, or among 
people who will properly treat and care for 
her during her lifetime. At the death of 
the said Ilarriet Longenecker, the trust 
estate given and duvised as herein set 
forth, with the accumulated income and 
accrued interest, as %vell as what may re- 
main of the household furniture and eiTects 
given by roe to the said ilarriet. I give, 
devise and bequeath unto the children of 
the said Maria Minnich, in equal shares 
and parts, to those of them then living, and 
the issue of any of them then dead per 
stirpes." 

The estate of Eliz'^beth Longenecker 
amounted to about $55,000. so that the 
share held in trust by Maria Minnich dur- 



ing the life of Harriet Longenecker is 
somewhere near $27,500. As has been 
before stated, the sum of $800.00 was 
formerly paid to the mother yearly, and is 
still deemed adequate for Harriet's main- 
tenance; but it is now claimed, by Maria 
Minnich, that, as the interest which ac- 
crues on the funds in the hands of the com- 
mittee of the lunatic is more than sufficient 
for her support, it is not necessary to use 
any portion of the interest realized from 
the trust fund in the hands of the execu- 
trix and trustee under the will, and that 
the lunatic's own estato should be made to 
pay for her maintenance before the other 
fund is touched. 

I do not read the will of Elizabeth Long- 
enecker in this light. It provides that 
^^ the income, or so much thereof as may 
be deemed necessary," shall be used for 
this purpose. This means that the whole 
income from the share, or as much of it as 
may be needed, shall be used for Harriet's 
maintenance. No reference is made to 
Harriet's own estate, and the mother knew 
that her daughter had an estate, for she 
received from it the above-mentioned sum, 
yearly, for the maintenance of her said 
daughter. By her will, she "ordered" 
that the income of the one-half of her es- 
tate, " or so much thereof as" might " be 
deemed necessary," should ** be uc«ed for 
the comfortable maintenance and support 
of" her "daughter." Viewed from any 
other light, Harriet would receive nothing 
under her mother's will. In my judgment, 
the executrix was not only to judge as to 
how much of the income was necessary, 
but was bound to expend sufficient to main- 
tain her, without regard to Harriet's own 
resources. In fact, the object of the tes- 
tatrix seems to me to be to relieve the 
daughter's estate from this expense and 
impose it upon the income arising from 
this share thus held by the executrix in 
trust. 

The motive for this application is not 
difficult to understand. This court cannot 
sanction it. Maria Minnich has already 
received one-half of the estate absolutely 
for her own use, and, by such a construc- 
tion, the other half, with all accumulations, 
would go to her children, thus appropriat- 
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ing the whole estate to herself and her 
children. This does not seem to have been 
tlie intention of testatrix's will. I am, 
therefore, of the opinion that this petition 
should be refused. 
Petition refused. 



C. r. OF LANCASTER COUNTY. 
Banck ▼&. BrackbilL 

Continuance of ca$e on trial li$t — Co$fB 
— Cowpenmtion of conatabU for noti- 
fying witneBH9 not to attend. 

Where a case on the trial lint is contimied 
three days before the beginninfir of the term at 
the instance of the defendant who is ordered to 
pay such costs as the plaiutiff might incur by 
reason of the continuance, and it is agreed that 
c«nin8el for the plaiutiff shall notify the eleven 
witnesses subpcenaed for the plaintiff of the 
continuance, and said notification is made by 
the constable who served the subpoBuas, the con- 
stable's compensation for serving the notices 
will not be allowed as cohIs in addition to his 
fees for serviug the subpoDuas. 

September Term, 1901. No. 3. 

Appeal from taxation of costs. 

W. U. Hensel and Chai. R. Kline^ for 
defendant and appeal. 

B, F. DaviB^ contra. 

September 26, 1903. Opinion by Lan- 
Dis, J. 

The above case was upon the trial list 
for the week commencing February 9, 
1903, but was continued by the Court at 
the instance of the defendant. At the same 
time an order was made that he should pay 
such costs as the plaintiff might incur by 
reason of the continuance. It appears that 
the plaintiff had subpoenaed eleven wit- 
nesses, and the continuance having been 
applied for and made the Friday before the 
beginning of the term, it was agreed that 
counsel for the plaintiff should notify the 
witnesses thus subpoenaed, so that they 
might not be inconvenienced by being 
obliged to attend court, and also that the 
cost of their attendance might be saved. 
The original subpnoena was served for the 
plaintiff by a constable, and after the con- 
tinuance, the same constable was secured 
to notify the witnesses not to come. There- 
upon the plaintiff filed a bill for the costs, 



not only of subpoenaing the witneaaea, but 
also, at the same rate, for the above- 
mentioned notification. The Prothonotarj 
taxed the bill as filed, and, thereupon, the 
defendant appealed from so much thereof 
as allowed compensation to the oonatable 
for notifying the witneasee not to attend 
court. 

It has been the constant practice in this 
court, when the necessity arisea for the 
continuance of a case, for counsel desiring 
the same to make the application aa speed- 
ily as possible, so that the coats of wit- 
nesses may be saved to the parties^ and the 
representatives of the other side are then 
directed to notify their witneasea not to 
attend. Only the costs of such aa Gaoaot 
be reached, and, therefore, appear, hava 
been allowed in the subaequent bill filed. 
There never has been a case, to nay knowl- 
edge, in which an allowance baa been made 
for the notification of witnesses not to at* 
tend court. I know of no Act of Aaaetablj 
nor practice which permits the same to be 
recovered, and it would seem to me to be 
a dangerous practice to be^n. 

The appeal is, therefore, sustained, and 
the Prothonotary is directed to tax the 
costs exclusive of this portion of the con- 
stable's claim. 

Appeal sustained. 



Qtt»rt$ii S^ssion§, 



Q. 8. OP LANCASTER COUNTY. 
Oommonwealth va. Amea. 

Maintenance — Change of order — Pra^ 
tice. 

Where no material change appears in the cir* 
en in stances of either of the parties an origtoa- 
order for maintenanee should not be dfsturbedl 

August Sessions, 1901. No. 71. 

Desertion. 

Rule to revoke order of court for weekly 
allowance. 

H. M, ffouser^ for rule. 

B. F. Dav%% and John M. Oroff^ Aa- 
siatant District Attorney, oontra. 
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September 26, 1903. 
DIS, J. 



Opinion by Lan- 



On September 14, 1901, after a bearing 
duly had, the Court directed the oaid de- 
fendant to pay to his wile, for tho snpport 
of herself and children, the sum of three 
dollars per week, and to enter into a recog 
niaaiice for the faithful performance of 
said order. In compliance with the same, 
the said defendant did enter into such a 
recognizance, and since that time has paid 
the sum mentioned in the order, lie, 
however, now presents a petition, alleging 
that he is earning the sum of seven dollars 
per week, and is unable to pay the amount 
thus stipulated, and at the same time pay 
such other expenses as from-time to time 
he is forced to contract, and that, in addi-^ 
tion, he is willing and anxious to live with 
his said wife. This, his wife, under the 
circumstances, refuses to do. 

This Court has decided that where no 
material change appears in the circum- 
stances of either of the parties, an original 
order for maintenance ought not to be dis- 
turbed. Commonwealth vs. Bentley, 18 
L. li. R., 88 ; and the order which was 
made after due consideration in this case 
falls under that ruling. There is no good 
reason given why we should act in the 
premises. The defendant's situation con- 
tinues practically the same, for no new 
facts have been developed in bis behalf. 
For this reason the rule is discharged. 

Rule discharged. 



Q. 8. OF LANCASTER COUNTY. 

Oommonwealtli vs. Bair. 

Maintenance — Articles of separation. 

Articles of separation wherein a husband 
agrees to pay hU ^vife two dollars a week for 
the support of his wife and dauf^hter until the 
latter becomes of age, do not prevent the court 
from making an order of two dollars a week 
for the malotenance of the child in desertion 
proceedings against said husband. 

November Sessions, 1902. No. 2fi. 
Desertion. 

Rule to revoke order of court for main- 
tenance. 

B. F. Davisj for rule. 



L. N. Spencer and John M. Qroff^ 
Assistant District Attorney, contra. 

September 26, 1903.. Opinion by Lait- 
Dis, J. 

No good reason has been shown to us 
why this order should be modified or re* 
voked. It is true that an agreement, in 
the nature of articles of separation, was 
entered' into between the defendant and his 
wile, whereby the defendant agreed to 
thereafter pay to his wife, for the support 
of herself and her daughter, Emma R. 
Bair, until said daugtcr should arrive at 
the age of twenty-one years, the sum of 
two dollars per week; but, from the 
answer filed, which is not denied, it has 
been shown that the said child is between 
nine and ten years of age, and the defend- 
ant has not paid the sum stipulated, in 
accordance with his agreement. 

In addition, the order was made by this 
Court for the maintenance of the minor 
child alone, and no payments have been 
made by the defendant on account thereof. 
This being the case, he is not relieved 
from prosecution for her non-support. See 
Conooionwealth vs. HoUinger, 16 Sup., 
199. 

Rule discharged. 



Law Examiners. 
Report of the State Board of Law Ex- 
aminers to the Supreme Court. . 
To the Honorable the Chief Justice and 

Associate Justices of the Supreme Court 

of Pennsylvania: 

The members of the State Board of Law 
Examiners beg respectfully to submit the 
following report of tho proceedings of the 
Beard since their appointment: 

The following gentlemen were nominated 
and approved as Assistant Examiners: 
James L. Meredith, Esq., Williamsport: 
William Righter Fisher, Esq., of Philadel- 
phia ; Thomas Stephen Brown, Esq., Pitts- 
burgh; John M. Harris, Esq., Scranton; 
Paul A. Kunkle, Esq., Harrisburg; and 
Charles L. McKeehan, Esq., Philadelphia, 
as Secretary and Treasurer. 
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It was determined to hold preliminary 
and final examinations in the year 1908 on 
the fourth Tuesday of June and the third 
Tuesday of December. 

The circular of information as to the 
subjects of examination, required by Rule 
IX, was prepared and issued to intending 
applicants for admission. A copy is hereto 
annexed, Marked Exhibit A. 

At the suggestion of several law schools, 
the Board also determined to hold a second 
preliminary examination on September 
22nd and 23rd. 

Examinations were held upon the 23rd 
and 24th of June, in the cities of Philadel- 
phia, Pittsburgh, Harrisburg and Williams- 
port, and upon September 22nd and 23rd, 
m the cities of Philadelphia, Pittsburgh 
and Harrisburg. Copies of the questions 
submitted at the examinations in June and 
September are hereto annexed, marked 
Exhibits B, C and D. 

At the examination in June forty took 
the preliminary examination, and ninety- 
six the final examination. Twenty-four 
passed the preliminary examination, four 
were conditioned, and twelve failed: 
seventy-eight passed the final examination, 
and eighteen failed. At the preliminary 
examination in September forty-four were 
examined, of which thirteen passed, sixteen 
were conditioned, and fifteen failed. The 
percentage of failures at the June exami- 
nation was less than that of the County 
Board of Philadelphia, and at both exami- 
nations many of the papers were of a very 
high order of excellence, some of the candi- 
dates answering every question, not only 
accurately, but fully and completely. The 
names of those who passed are hereto ap- 
pended, marked Exhibit E. 

In respect to the preliminary examina- 
tion, attention may be called to the fact 
that the books which are re(|uired to be 
read are comparatively few* and that the 
text books, which would furnish all the in- 
formation necessary to answer successfully 
the questions submitted, are quite elemen- 
tary, so that no one need fail who has made 
proper preparation. It should be possible, 
in the future, to advance the standards 
fixed for registration and admission, but it 
is believed that for the present it will suffice 



to insist upon greater thoroughness in the 
mastery of the subjects prescribed for 
study. 

It is proper to state that upon presenting 
his application to the Secretary each candi- 
date is given a number by which his papers 
are thereafter designated, and his name is 
known only to the Secretary, and is not 
disclosed either to the Assistant Examiners 
or the Board until after he has passed suc- 
cessfully, when he becomes entitled to a 
certificate of the fact, which must be signed 
by the Chairman and the Secretary. The 
names of those who fail remain within the 
exclusive knowledge of the Secretary, who 
gives them notice of the result. 

The members of the Board desire to ex- 
press their acknowledgment to the Assist- 
ant Examiners and to the Secretary, with- 
out whose help it would have been impossi- 
ble for them to discharge the duties of their 
office, but the members of the Board ac- 
cept the responsibility for the examination 
papers, and for the decision reached in 
every case in which an application for 
registration or admission was denied. In 
all cases in which it was determined that 
the candidate had failed to pass a satisfac- 
tory examination, the members of the 
Board themselves read the paper — in many 
instances more than once — and no one was 
conditioned or rejected without a careful 
examination and consideration of his papers 
by at least a majority of the Board. 

All of which is respectfully submitted. 

O. C. ADJUDICATIONS. 



On Monday, October 19, 1903, Judge 
Smith handed down adjudications in the 
following decedents' estates: 

Ames Kitner, of West Ilempfield Twp. 

Amos Silvius, of Lancaster Twp. 

Andrew Stevenson, of Salisbury Twp. 

John M. Shirk, of Ephrata Township, 
$250.87. 

Margaret S. Black, of Little Britain 
Township. 

Stephen Miller, of Lancaster City. 

John H. Uabecker, of Lititz Bor. 

Joseph S. Keener, of Elizabeth Twp., 
$1,059.44. 

Levi Thuma, of Rapho Twp., $848.50. 
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gammon ghHS-'^quit^. 



C. p. OF LANCASTER COUNTY. 

Melcher vs. The United Telephone and 
Telegraph Co., et al. 

Ownership of electric light wires in bor- 
ough streets by individual — Telephone 
companies — Agreement as to removal 
of electric light poles by telephone com- 
pany — Agreement of company^ s agent 
— When binds company — Injunction, 

An individual is on an equal footing with a 
corporation in the ownership and maintenance 
in the streets of a ronnicipality of wires and 
poles for public electric lighting purposes, sub- 
ject to municipal control. 

A municipal corporation can under its police 
power exercise the right to impose i-easonable 
conditions and regulations upon the enjoyment 
of the power possessed by telephone companies 
in the use of its streets for its poles and wires. 

Where the employee in charge of the erection 
of a telephone line through the stteets of a bor- 
ough made an agreement with the individual 
owner of an electric light plant whereby the 
telephone company secured advantageous places 
on the street for its poles by taking out the 
electric light poles and stringing the electric 
light wii*e8, cross arms, etc., on the telephone 
poles, it will be enjoined from subsequently re- 
moving from its poles the electric light wires and 
cross arms until it replaces the electric light 
poles and fixes said wires, etc., thereon. 

When an agent exceeds his authority his 
principal i>iay repudiate the transaction alto- 
gether, y/t he cannot adopt one part of it and 
repudiate another or disregard his agreements 
and retain the benefit of them. 

Equity Docket. No. 4, page 33. 
Bill for injunctioD. 
Final hearing. 

W. U. Hensel and A . B, Hassler^ for 
plaintiff. 

Coyle ^ Keller^ for defendant. 

February 28, 1903. Opinion by Lan- 
DI8, J. 

Findings of Fact. — The plaintiff is a 
resident, citizen and tax-payer of the 
Borough of Christiana, in this county, and 



owns and operates an electric plant, which, 
among other things, supplies the said 
borough and its citizens with electric light. 
He has been occupying the public high- 
ways of said borough with poles and wires 
and other accessories of that business; but 
he is without a charter from the Common- 
wealth, and has heretofore conducted his 
business as a private individual. On 
August IS, 1894, an ordinance was passed 
by the borough councils and approved by 
the burgess, whereby he and his heirs and 
assigns were authorized to erect and main- 
tain on all and any of the roads, streets, 
lanes and alleys in the borough, as many 
poles as might be necessary to carry on 
the said business of furnishing electric 
light or electric power to the borough and 
the citizens thereof ; provided the said 
poles should " be located under the direc- 
tion of borough council," and, in pursuance 
of said ordinance, he made successive con- 
tracts, from time to time, with the borough 
to light its streets and with the citizens to 
light their homes and places of business. 
These contracts have been, for years, in 
full force and effect. From September 17 
to September 20, 1902, thirty-four street 
lights, and from seven hundred to eight 
hundred private lights, used by from fifty 
to sixty SJibscribers, were largely de- 
pendent upon his electric plant. 

By an ordinance adopted August 14, 
1899, the Independent Telephone Com- 
pany was given the right " to occupy the 
streets, alleys and highways of the borough 
of Christiana, Pa., with poles and wires, as 
may be necessary for conducting its busi- 
ness, and to maintain the same in good, 
safe and serviceable condition," the poles 
to be erected under the supervision of the 
committoe of highways of said borough. 
In the exercise of this authority, the said 
telephone company, some time thereafter, 
erected twenty-two poles. In locating the 
same, it had difficulty with the citizens and 
property owners, and also had trouble in 
finding places which would not interfere 
with the poles already erected by the 
plaintiff. An agreement was, therefore, 
entered into between the representative of 
the said company and the plaintiff, whereby 
the telephone company was to take down 
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the wires of the plaintiff and attach them 
and his crossarnos ard other devices for 
electric lighting to the poles of the tele- 
phone company, and it was expressly 
agreed that the telephone company would 
continue to carry the said cross arms, 
wires, lamps and other apparatus for light- 
ing of the plaintiff upon its poles, in con- 
sideration of securing the locations for the 
poles which it was about to erect. It was 
understood that, in case the poles were to 
be renewed, the plaintiff was to renew 
every other one of those which he was 
occupying. In making this arrangement, 
P. B. Bucher was the agent of the tele- 
phone company. He came to Christiana 
in the spring or fall of 1898. The plain- 
tiff states that in making the agreement 
nothing was said specifically about the 
future, and Euchcr alleges that it was only 
to last during the pleasure of the telephone 
company. The weight of the testimony, 
however, seems to be against such a con 
struction of the contract; for, if this was so, 
immediately after the plaintifTs poles bad 
been removed, the Independent Telephone 
Company could have terminated the con- 
tract, and could have removed Melcher's 
wires from its poles. We, therefore, find, 
as a fact, that, while no arrangement was 
made between them as to how long the 
agreement was to continue, it was, never- 
theless, a mutual agreement, not to be 
terminated solely when the telephone com- 
pany should see fit. 

The line of the Independent Telephone 
Company began on Broad Street, at the 
borough line. Its poles continued down 
Broad Street to Elm Street, and thence 
south to Slokom Avenue. They continued 
on Slokom Avenue to a point on the oppo- 
site side of the railroad. There was no 
conflict between the poles of that company 
and those of the plaintiff either on Broad 
or Elm Street, and not until the corner of 
Slokom Avenue was reached. The plain- 
tiff had, along this avenue, eleven poles. 
The Independent Telephone Company 
placed along that line eleven poles, and put 
most of them where, or near where, the 
plaintiff's poles had formerly stood. The 
telephone company, as agreed upon, then 
took out the plaintiff's poles and put bis 



wires, cross-arms and other devices for 
electric lighting upon its poles along that 
street. Its employees laid them along the 
street, and he removed them afterwards. 

The Independent Telephone Company 
was chartered on April 0,1896, and after- 
wards, with other companies united to- 
gether and formed the United Telephone 
and Telegraph Company. This latter 
company was chartered on January 30, 
1901, and it is stated in the answer that 
its organization was affected under the pro- 
vision of section 23 of the Act of April 29, 
1874, as amended by the Act of April 17, 
1876. The rights of the Independent 
Telephone Company were conreyed to the 
United Telephone and Telegraph Company 
on March 13, 1901. On July 8, 1901, 
some one, in behalf of the United Tele- 
phone and Telegraph Company, appeared 
before the borough councils of Christiana, 
and asked for a franchise to erect poles 
upon the borough streets, but this request 
was not granted, and no such permission 
has ever been given this company. In 
October or November, 1901, the United 
Telephone and Telegraph Company began 
to build its line into the borough. It re- 
newed poles on the east side of the rail- 
road, and also one at the corner of Brick- 
yard Avenue and Slokom Avenue. It put 
some in east on Slokom Avenue, and also 
seven new poles on Green Street from the 
corner of Slokom Avenue to Elizabeth 
Street. There were at this time used in 
combination between the telephone com- 
pany and the plaintiff, eighteen poles, 
these being on the south side of Slokom 
Avenue and on the east side of Green 
Street, The plaintiff had a pole line of 
nine poles on Green Street before the 
United Telephone and Telegraph Company 
came in. That line ran up to the corner 
of Elizabeth Street, and thence down to 
the plaintiffs plant, which was located at 
the corner of Water and Ann Streets. 
The man who was in charge at the time of 
the erection of the defendant's line was 
John Keeley. He was the foreman of the 
construction gang. His work was the 
building of the line and putting in ex- 
changes. He located the line on Green 
Street and Slokom Avenue, and designated 



Digitized by 



Google 



LANCASTER LAW REVIEW. 



408 



the places at which the poles were to be 
erected. He erected them nearly beside 
Melcher's poles on Green Street, and he 
states he had Full authority to locate these 
poles, and there is no pretence that there was 
any one else engaged in the work who had. 
Finding, however, that he was having trouble 
to get his poles up in proper position, he 
came to the plaintiff and made an arrange- 
ment whereby the United Telephone and 
Telegraph Company agreed to carry the 
plaintiff's wires, etc., on Green Street. 
This arrangement was satisfactory to the 
plaintiff, and Keeley thereupon to6k the 
wires off of the plaintiff's poles and put 
them and the necessary attachments in- 
tact upon the poles of the company. The 
plaintiff at that time had electric wires and 
a few telephone wires on his poles, and all 
of these were moved and placed upon the 
telephone company's poles. It seems, how- 
ever, that the officers of the United Tele- 
phone and Telegraph Company disapproved 
of this arrangement, and, after some 
months had passed, during which the wires 
remained as they had been placed, they 
sent a gang of men to Christiana, who, ac- 
cording to instructions given to them, cut 
off all the wires of the plaintiff, coiling 
them up in different places. The wires 
were cut at each street lamp at the junc- 
tion point. The consequence was, that the 
whole service in that district was thrown 
out that night. The following day, the 
same gang of men came and took off the 
cross-arms and lamps and cut out the wires, 
not only on Green street, but also on Slo- 
kom avenue. This threw out the entire 
service of the town. It is admitted that 
the wires were cut in obedience to orders 
fro.ra the general manager of the company, 
and his directions were, that its employees 
should not only not replace them,< but 
should not allow them to be replaced. 
However, on a Sunday, a number of the 
citizens, with the plaintiff, replaced the 
wires, cross-arms, lamps and other devices 
on the poles in the position in which they 
were before the cutting, and they have re- 
mained there ever since. The defendant 
admits that it is its intention to again re- 
move them, if it is not restrained by in- 
junction. After the wires were first re- 



moved, the plaintiff's poles continued 
standing, except one that had been cut' 
down, in the meantime, at the far end of 
the line, before he knew of any dissatisfac- 
tion in regard to the agreement. After- 
wards his poles remaining on Green street 
were chopped down by his directions. He 
was notified three times to remove his 
wires, and it was after this that the defend- 
ant's employees came along to disconnect 
them. None of the poles were located by 
the direction of the Street Committee, 
although some of its members, at least, 
knew that they were being put up. While 
building the line on Green street, at least 
four of its poles were allowed to be erected 
with the express understanding between 
Keeley and property owners upon whose 
land they were located that the Melcher 
lines were to be carried upon the Telephone 
Company's poles, so that only one line 
would run down the street. As to the 
agreement between Keeley and Melcher, 
Keeley himself says : " I simply made the 
agreement with him to carry his wires on 
our poles." He also states that afterwards 
he told him the company was not satisfied 
to carry them. 

These are practically the facts as they 
have been presented in the case, and the 
question substantially presented is whether, 
after having obtained its right of way by 
agreements with the plaintiff and others, 
this company can deliberately disregard 
them and yet retain the fruits of the agree- 
ments? 

Conclusions op Law. — It has been 
lately decided by our Supreme Court, in 
People's Telephone & Telegraph Company 
V8. Berks and Dauphin Turnpike Road, 
199 Pa., 411, that a statute applicable to 
telegraph companies is also applicable to 
telephone companies. This doctrine was 
precedently followed by a number of deci- 
sions of the lower court, among which are : 
Penn'a Telephone Co. vs. Wilkesbarre and 
West Side Railway Co., 1 Dist. Rep., 628 ; 
York Telephone Co. va, Keesey, 6 Dist, 
Rep., 366 ; Central Penn'a Telegraph & 
Supply Co. V8. Wilkesbarre and West Side 
Railway Co., 11 C. C. R., 417 ; Common- 
wealth vs. Telephone Co., 42 Leg. Int., 
180; Taggart et al. vs. Interstate Tele- 
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phone & Telegraph Co., 16 Montg., 155. 
• As a result of the conclusion thus arrived 
at, it was held that a telephone company 
had the right to locate and construct a line 
of poles and wires upon a public highway, 
and even a turnpike road was deemed one 
which could be thus occupied. 

The statutory provisions upon the sub- 
ject seem to be plain. Article IG, Section 
12, of the Constitution, provides thajb "any 
association or corporation organized for 
the purpose, or any individual, shall have 
the right to construct and maintain lines of 
telegraph within this state, and to connect 
the same with other lines." It will be 
observed that the right of an individual is 
here placed upon equal footing with that 
of an association or corporation, neither 
one being superior to the other, and it 
would seem to us to follow that the same 
equality would result as between a corpor- 
ation and a private citizen owning and 
maintaining both a telephone line and wire 
for public electric lighting. The general 
corporation Act of April 29, 1874, P. L., 
92, Section 33, enacted that, by a charter 
for the incorporation of a company to 
maintain a telegraph line, *' such corpora- 
tion shall be authorized * * * to con- 
struct lines of telegraph along and upon 
any of the public roads, streets, lands or 
highways, or across any of the waters 
within the limits of this state * * * but 
the same shall not be so constructed as to 
incommode the public use of said roads, 
streets or highways, or injuriously inter- 
rupt the navigation of said waters." To 
this Act was passed the supplementary 
Act of May 1. 1876, P. L., 90. Section 
1 of this Act declares that corporations of 
this class may be formed and created in 
the manner provided for by the Act to 
which this is a supplement, and with all the 
rights and powers therein granted, for the 
purpose of constructing, maintaining and 
leasing lines of telegraph, for the appro- 
priate use of individuals, firms, corpora- 
tions, municipal and otherwise, for general 
business, and for police, fire alarm, and 
messenger business, or for the transaction 
of any business in which electricity, over 
or through wires, may be applied to any 
useful purpose. It would, therefore, ap- 



pear that the United Telephone &; Tele* 
graph Company could purchase the fran- 
chises and property of the Independent 
Telephone Company, they not being com- 
peting lines, and this position was held by 
Bailey, P. J., in Lewistown Borough vi. 
Juniata and Susquehanna Telephone Com- 
pany, 10 Dist. Rep., 662. There can be 
no question on this point, if there ever was 
any, since the passage of the Act of Jane 
14, 1901, P. L., 566. Section 4, how- 
ever, of the said Act of 1876 provides: 
*' That before the exercise of any of the 
powers given under this Act, application 
shall be first made to the municipal author- 
ities of the city, town or borough in which 
it is proposed to exercise said powers, for 
permission to erect poles or run wires on 
the same, or over or under any of the 
streets, lanes or alleys of said city, towa or 
borough, which permission shall be given bj 
ordinance only, and may impose such condi- 
tions and regulations as the municipal 
authorities may deem necessary ; provided 
that cities of the first-class shall be exempted 
from the provisions of this Act." By 
reason of the provision which thus excepts 
cities of the first-class from its provisions, 
it has lately been held, by Morrison, P. J., 
in Bradford City vs. Penna. and New 
York Telegraph & Telephone Co., 26 C. 
C. R., 321, that the whole Act is special 
legislation, and, therefore, contrary to the 
prohibitions of the constitution. Follow- 
ing this Act, however, came the Act of 
June 25, 1885, P. L., 164. This Act 
purports to be an amendment to the above 
section of the Act of 1876. It is a re- 
enactment of the section with the provisd 
stricken out. Standing by itself it is un- 
doubtedly constitutional ; but Judge Mor- 
rison also held that, as it is a supplement 
to the Act of 1876, which is unconstitu- 
tional, therefore, it must also necessarily 
be so. There may be some difference of 
opinion existing as to this ; but however 
that may be, its decision is not involved in 
the present case, and we, therefore, will 
not further discuss it. 

It has, however, notwithstanding the 
Act of 1874, nowhere been held that such 
companies or individuals have an unlimited 
right of occupation in the public streets. 
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In Soathwark Railroad vi. Phila., 47 Pa., 
814, the coart said : ^^ Subject to the para- 
moQDt authority of the Commonwealth, the 
regulation and control of the streets, which 
are the great highways of the city, belong 
to the city government," and in Branson 
V9. Phila/, 47 Pa., 829 : *' In respect to 
the care, regulation and control of the 
highways, the city exercises a portion of 
the powers of the state, subject only to the 
end in view, the right of the public to 
their use as public highways, and the 
higher control of the state herself." In 
Commissioners v$. Northern Liberties, 12 
Pa., 818, Judge Rogers said : ^' The right 
of a private corporation to break up the 
public highways of a municipality in the 
exercise of a franchise conferred upon 
them by an Act of Assembly, is necessarily 
subject to the reasonable municipal regu- 
lations of the district enacted for the com- 
mon good of all its inhabitants, unless 
specially excluded by the Act conferring 
the rig ht," and in Frankford Railway Co. v$. 
Pbila. 9 58 Pa., 1 1 9, it was held that, when a 
corporation is authorized to carry on a speci- 
fied business within a municipal corpora- 
tion, it is intended that the business shall be 
conducted under the restrictions, &c., which 
govern others transacting the same business, 
and that a reasonable regulation of the use 
and the privileges is not a denial of right. 
(See also Springfield Water Co. vi. Bur- 
gess and Town Council of the Borough of 
Darby, 1&9 Pa., 400; Phila. vs. Phila. 
City Pass. Ry* Co., 177 Pa., 879.) Cor- 
porations chartered to do business in a city 
are to be regarded as inhabitants of the 
city, and unless exempted, are subject to 
its ordinances. Mr. Justice Strong, in 
stating these principles, says : *^ It is to be 
presumed that, when the Legislature cre- 
ates a corporation and authorizes it to carry 
on a specified business within the limits of 
a municipal organization, the business is 
intended to be conducted under the restric- 
tions, rules and regulations that govern the 
same business when transacted by others 
within the same corporate limit." In New 
York Vi. Squire, 145 U. S., 176, where 
an electric company sought to evade a city 
ordinance compelling it to submit plans of 
oonatruotion before commencing work on 



the streets, the court said : ** It would be 
an anomaly in municipal administration if 
every corporation that desired to dig up 
the streets of a city and make underground 
connections for sewer, gas, water, steam, 
electricity or other purposes, should be 
allowed to proceed upon its own theory of 
what were proper plans for it to adopt and 
proper excavations to make. The evils 
that would follow from such a system of 
practice would be of great gravity to the 
public and would entail endless disputes 
and bickerings with prior parties having 
equal rights." Judge Walling has also 
well stated the proposition in New Castle 
V8. Central District & Printing Telegraph 
Co., 202 Pa., 425, in the following man- 
ner : ** The city did not lose the control of 
its streets by the franchise granted the de- 
fendant. The defendant may have ac- 
quired certain vested rights by virtue of 
the ordinance of 1882, and acts done pur- 
suant thereto ; but the right to extend its 
lines and erect new poles upon the public 
streets wherever it may desire and in de- 
fiance of the city authorities, cannot be 
conceded. It is no hardship for the de- 
fendant to apply to the city councils for the 
location of the new poles for the proposed 
extension of its lines." It would, therefore, 
seem to be fairly established that, without 
calling to its aid the Act of 188.5, a munici* 
pal corporation of itself can under its police 
power exercise the right to impose condi- 
tions and regulations upon the enjoyment 
of the power possessed by telephone com- 
panies, if such conditions and regulations be 
not unreasonable. See also licwistown 
Borough Vi. Juniata and Susquehanna 
Telephone Co,, iupra. As it was, there- 
fore, provided by the ordinance relating to 
the Independent Telephone Company, of 
which the defendant is the successor, that 
the poles should be erected under the 
supervision of the committee of highways 
of the borough, and such a regulation be- 
ing a reasonable one, this provision was 
binding upon the telephone company, de- 
fendant, and could be enforced by the bor- 
ough authorities. It may, however, be 
said, that there is no evidence that the 
ordinance was ever formally accepted by 
the Independent Telephone Company. 
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We think, as it acted under it, there was 
sufiicient evidence of its acceptance, and as 
the borough has never made complaint 
concerning the setting of the poles, its 
tacit approval of the acts of the company 
would also seem to be a suflScient indica- 
tion of assent. 

But the present controversy is not be- 
tween the borough of Christiana and the 
defendant company. The borough is not 
a party to this suit, and it has not declared, 
as we have already said, any dissent to the 
acts of the telephone company. There- 
fore, the rights which it may have, but 
which it does not insist upon, are not here 
at issue, and assuredly cannot be claimed 
by the plaintiff for his private benefit. 
These facts we must keep in view, for our 
only consideration must be concerning a 
dispute solely between the telephone com- 
pany and the plaintiff, and while we have 
discussed the other questions raised at 
some length, they are none of them really 
involved in this controversy. Therefore, 
leaving them we come to the real point be- 
fore the Court. 

Under the constitution of the State and 
the ordinances of the Borough of Christi- 
ana, both the plaintiff and the defendant 
had a right to construct and maintain a 
line of poles within the limits of that bor- 
ough. The plaintiff being there first in 
point of time, the defendant had no right 
to dispossess him of that advantage, at 
least without full compensation being first 
made or secured, and it especially had no 
right to, by contract, secure the places 
which he had occupied with his poles and 
line, and then deliberately repudiate the 
agreement. This is even not the ordinary 
case of a violated contract, for the citizens 
and the borough itself suffer severely in be- 
ing deprived of light, which must now uni- 
versally be conceded to be an actual neces- 
sity , and the telephone company determining 
that it was best for it to occupy a line by 
itself, should have first placed the plaintiff 
in the position he was in before the con- 
tract was entered upon, before deliberately 
attempting to remove his apparatus from 
its poles. This principle applies particu- 
larly to the poles located upon Slokom 
Avenue, which have a different relation in 



this controversy, as it seems to us, to those 
on Green Street. The arrangement as to 
these poles on Slokom Avenue was made, 
without doubt, with an authorized agent of 
the Independent Telephone Company. It 
had been accepted and faithfully acted 
upon by that company up to the time it 
sold its franchises to the defendant, and 
only after the merger was consummated 
was this attempt made. 

Referring to the poles on Green Street, 
it has also been found that they were 
placed where they are now located under 
an agreement with an agent of the defend- 
ant company, and that, by means of this 
agreement, advantageous places were se- 
cured on that street. In accordance with 
the said agreement that agent removed the 
plaintiff's wires, &c.,to the telephone com- 
pany's poles, and when his superiors, the 
officers of the company, saw fit to dissent 
from the act of their agent in making this 
arrangement, it was their duty to imme- 
diately restore the plaintiff, in every re- 
spect, to his former condition. If, by 
reason of the removal of one of his poles 
on the strength of the agreement, before he 
had received notice of their dissent, he was 
not able to carry on his business until the 
pole thus removed was restored, they were 
bound to restore it and place him in the 
exact position that he was in before; He, 
then, would have had no right to complain, 
even if, by a false pretense, the Company 
had secured the consent of property owners 
to place poles upon their premises, for they 
alone would have been the proper parties 
to make that contest. 

The law relating to this subject of 
agency does not seem to us to be doubtful. 
In McClure vs. Briggs, 2 Atl. Rep., 583, 
it is held by the Supreme Court of Ver- 
mont that, " When an agent exceeds his 
authority, his principal may repudiate 
the transaction altogether; yet he can- 
not adopt one part of it and repudiate 
another. But his adoption of it in part 
is an adoption of it as a whole." In 
Dougherty vs. Hunter, 54 Pa., 880, 
it is said that a corporation cannot set 
aside a settlement after availing itself 
Of the satisfaction; and in Johnstown and 
Scalp Level Turnpike Co. v$. Johnstown 
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Passenger Railway Co., 4 Dist. Rep., 
594, that an agreement entered into by the 
officers of a railroad on the faith of which 
a tampike company acted, cannot be Ve- 
padiated by the railroad company on 
alleged lack of authority of its agent, after 
said company has taken to itself the fruits 
of said agreement. See also McClurkan 
vs. Byers, 74 Pa., 405. In Thompson on 
Corporations, vol. 4, sec. 5303, the rule is 
thus stated: ^^ A leading principle of the 
law relating to this subject is, that, where 
a contract is made by one assuming to act 
in behalf of a xsorporation, and for a pur- 
pose authorized by its charter, and the 
corporation, after knowledge of the facts 
attending the transaction is brought home 
to its proper officers receives and retains 
the benefit of it without objection, it 
thereby ratifies the unauthorized act and 
estops itself from repudiating it. The 
reason is, that it must exercise its option 
of affirming or disaffirming in whole, and 
not in part; that it cannot disaffirm so 
much of the unauthorized act as is onerous, 
while retaining so much of it as is bene- 
ficial ; that it cannot keep the advantage, 
while repudiating the burden ; that it can- 
not disaffirm the contract,- while keeping 
the consideration." See also Goldbeck 
vs. Kensington, 147 Pa., 267; Hughes 
v^. The Bank, 110 Pa., 428. 

We are, therefore, clearly of the opinion 
that the defendant company must place the 
plaintiff in the situation in which it found 
him. Honesty and fair dealing are as 
much the duty of corporations as of indi- 
viduals, and if an advantage is obtained by 
means of the act of its servant and then 
retained by a repudiation of the agreement 
by which the advantage was derived, a 
court of equity should restore the injured 
party to his former position. 

It is, therefore, decreed, this case being 
heard by agreement as on final hearing, 
that the following conditional order be 
hereby entered: 1. That the preliminary 
injunction be made permanent until such 
time as the defendant procures and erects 
upon Slokom Avenue, at its own expense, 
poles for the plaintiff's line, and places 
upon the said poles his wires and such 
other apparatus as is necessary for him to 



run his business in as ample a manner as 
when it was interfered with by the said 
defendant company ; that such line shall 
be placed in as convenient a position as 
that in which it was when taken from him 
under his contract with the Independent 
Telephone Company, and in case that this 
cannot be done, that the said defendant 
remove all poles which occupy the places 
Which were formerly used by the plaintiff, 
and substitute poles for the plaintiff's use 
in their stead. 

2. As to the line on Green Street, the 
plaintiff having himself cut down his poles 
after he had notice of the dissent of the 
defendant company, except the one pole at 
the corner, it is ordered that the said de- 
fendant company reinstate that pole, and 
that the plaintiff himself place his own 
poles in the position they formerly were 
on this street. If any of the defendant 
company's poles interfere with this line, 
then it must remove them, so that he shall 
not be distur.bed by reason .thereof; that 
the said defendant company shall then 
place the plaintiff's wires and apparatus 
upon the said poles so erected by him and 
it, and until both these orders are com- 
plied with, the defendant company shall 
carry the plaintiff's wires, etc., as it is at 
present doing. 

It is also ordered and decreed that the 
defendant company shall pay the costs of 
this proceeding. 
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Ben J. Butler was once trying a case 
before Judge Senger of the Eastern Dis- 
trict of Massachusetts. After Judge 
Senger had ruled out a certain phase of 
Butler's evidence, he a^ain asked the same 
question. " I have already ruled that that 
is not admissible," said Judge Senger. 
Subsequently Butler persisted in asking 
the same question of another witness. " I 
have ruled on that question twice before," 
exclaimed Judge Senger, petulantly: 
'*What was I put here for?" "Ah," 
said Butler, with easy suavity, " There 
your Honor has me." 
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Judge Bryan, the father of William 
Jennings Bryan, when Circuit Judge (in 
Illinois), opened his court every uiorning 
with prayer, and sometimes when he was 
in doubt how to instruct a jury, he would 
kneel down upon the bench and pray audi- 
bly for the Lord to enable him to instruct 
the jury correctly. He claimed that he 
decided his cases under the dire*ction of the 
Lord. One day he had six cases reversed 
by the Supreme Court. Judge Purple, of 
Peoria, met him and said, " Judge Bryan, 
I see the Lord has been reversed in six 
cases." The Judge said, '* Well, the Lord 
is correct and the Supreme Court is 
wrong." — Chicago Legal News, 



SoMB time ago Count Alfred de Pierre- 
court left a legacy of $2,000,000 to his 
native city of Rouen to pay the expense of 
experiments for the propagation of giants. 
His heirs raised a row about it, and ap> 
pealed successfully to the courts, which 
have recently given them th'ree-fourths of 
the estate and retained one-fourth of it as 
ample to carry out the ideas of the de- 
ceased. Under the supervision of the mu- 
nicipality an institute for raising giants is 
to be established with the income of $500,- 
000. The trustees are to search the world 
for men and women of large stature, and 
are to pair them oflf in couples and place 
them in the homes upon a farm near Rouen. 
It would bo a good idea to 'feed them on 
the stuff which the Chicago professor has 
been wasting on white rats. If he can 
double the size of a white rat he ought to 
do wonders with a lot of Frenchmen. — 
Phila. Pre%%, 



Senator Dubois, of Idaho, during the 
days when he was practicing law in Boise 
City, was on a certain occasion sternly 
reprimanded by the judge of a court in 
that city because of alleged contempt of 
court, and in addition was fined $t50. The 
next day, according to a custom followed 
in the Idaho courts, the judge called upon 
Mr. Dubois to occupy the Bench for him 
during the transaction of some compara- 
tively unimportant business. After the 



judge's departure from the court room Mr. 
Dubois said to the clerk of the court: 
** Turning to the record of this court for 
yesterday, Mr. Clerk, you will observe 
recorded a fine of $50 against one Fred- 
erick T. Dubois. You will kindly make a 
note to the effect that such fine has been 
remitted by order of the Court." 



Two of the most eminent lawyers at the 
Philadelphia bar were the late Benjamin 
Harris Brewster and his half-brother, 
Frederick Carroll Brewster. Both had 
held the ofiice of Attorney General for the 
State, and the first had been Attorney- 
General of the United States. They had 
not been on friendly terms for many years. 
It is said that on one occasion a mutual 
friend tried to bring them together, and 
finally Frederick C. consented to bury the 
hatchei, and sent Benjamin H. a card con- 
taining his name, with the words written 
underneath, "At home on Monday evening, 
May 1." By the same messenger Benja- 
min H. sent a card in return, which read, 
"Benjamin H. Brewster also at home 
Monday evening. May 1." This ended 
negotiations. 



O.C. ADJUDICATIONS. 



On Thursday, October 29, 1908, Judgb 
Smith handed down adjudications in the 
following decedents' estates : 

Louisa C. Sprenger, of city, $1,070.58. 

Samuel Harnish, of West Earl, $249.40. 

William Lechler, of city, $269. 

Samuel Weidler,of Warwick, $2,071.66. 

Maria Suavely, of Pequea, $1,280.13. 

David Horst, of Rapho, $$5,711.75. 

Salinda Cox, of Ephrata borough, 
$622.90. 

Maria Gable, of city, $7,115.25. 

Margaret S. Black, of Little Britain, 
$447.91. 

(Opinion.) Estate of Joseph Groff, 
Sr., of Caernarvon township. Exceptions 
dismissed and adjudication confirmed abso- 
lutely. 
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C. p. OF LANCASTER COUNTY. 

John 8. Heiss vs. Louisa McOaaley, and 
Louisa McCauley, Adm'x. 

Equity — Power of to correct mistake in 
deed — Evidence of mistake — When 
inHvffif'ient — Remedy at law,. 

The jurisdictioD of equity to reform a deed 
wbicli by mistake fails to express the intentioD 
of the parties at the time is unquestionable, but 
such power must be exercised with great cau- 
tion and only in clear cases where actual mis- 
take is proven. 

Where an executrix with a power to sell and 
without individual interest made an individual 
conveyance, the court will not sixteen years 
subsequently and after the death of the ex- 
ecutrix, at the instance of a subsequent vendee 
and against a defendant claiming by title other 
than through said executrix, order a correction 
of the deed, there being no evidence beyond a 
meie inference that said deed did not express 
the intention of the parties thereto, and there 
being an ejectment suit i)ending brought by the 
defendant herein against the plaintifl' which 
would afiford the latter ample remedy as the 
law would seem to sustain his defense in that 
case. 

Equity Docket. No. 3, page 363. 
Bill for reformation of deed. 
Pinal hearing. 

Simon P. Ehy at id •/. W, John son j for 
plaintiff. 

W. U. Hensel and John E. Malone^ for 
defendant. 

January 17, 1903. Opinion by Lan- 
Dis, J. 

Pleadings. — On August 4, 1902, the 
plaintiff filed the following bill of com- 
plaint : 

"1. Your orator complains and says 
that on or about the fourth day of May, 
A. D. 1865, David Fisher conveyed to his 
wife, Elizabeth Fisher, her heirs and as- 
signs, a certain tenement and tract of land 
in the borough of Manheim, in the county 
of Lancaster, consisting of three lots, known 



I on the general plan of said borough by 
I Nos. 152, 153 and 154, which said deed 
! is recorded in the Recorder's Office of 

Lancaster county in Deed Book E, Vol. 

12, at page 274, and is made a part of 

this bill. 

2. Elizabeth Fisher died October 29, 
1878 ; her husband, the said David Fisher, 
died on the twenty-fourth day of February, 
1880 ; Elizabeth Fisher had but one child 
and heir, Susanna Fisher, the wife of John 
K. Fisher. And in the will of said Eliza- 
beth Fisher, recorded in the Register's 
Office of Lancaster county in Will Book 
D, Vol. 2, at page 68, she disposed of said 
real estate, bequeathing a part of the same 
to said daughter, Susanna Fisher, for life, 
a part to her in fee simple, and directed 
her to sell the balance, being lot No. 152 
— the south lot of the aforesaid three lots 
of grounds— and with the proceeds thereof 
to improve that portion in which she was 
given an estate for life ; and said daughter, 
Susanna Fisher, was made the executrix of 
said will, a copy of which is hereto an- 
nexed, marked Exhibit 'A', and made part 
of this bill. 

3. Susanra Fisher, being in possession 
of all said real estate, contracted with one 
Christian Sohmidtetter to sell him a lot of 
ground eighteen feet wide, with the appur- 
tenances, taken from the south side of said 
lot No. 152. The price agreed upon was 
a full price for the same. Your orator 
avers that it was the intention of Susanna 
Fisher to convey said lot to Christian 
Sohmidtetter as executrix of her mother, 
Elizabeth Fisher's will, that being the only 
manner in which she could convey a good 
and marketable title to him. The deed 
was duly executed and delivered to Chris- 
tian Schmidtetter, and the consideration 
mentioned was paid therefor and the pos- 
session of the property was delivered to 
him. The deed is recorded in the Re- 
corder's Office of Lancaster county in Deed 
Book Q, Vol. 12, at page 88, a copy of 
which is hereto annexed, marked Exhibit 
* B,' and made a part of this bill. 

4. After the decease of said Elizabeth 
Fisher and the sale of the lot mentioned in 
paragraphs three and four, said Susanna 
Fisher built the dwelling hoase which she 
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was directed in said will to build, using 
for that purpose the monej which she had 
received for the lot sold to Christian 
Schmidtetter, mentioned in paragraph 
three. She also made other valuable im- 
provements to the real estate which she 
received by will from her mother, all of 
which was inherited by her daughter, 
Louisa McCauley, the respondent in this 
bill. Said Susanna Fisher died the twenty- 
ninth day of May, A. D. 1897. 

5. On May 10,1886, at the time Susanna 
Fisher and her husband conveyed said lot 
of ground to Christian Schmidtetter, it was 
encumbered by and charged with a mort- 
gage in favor of Jacob Farmer, recorded 
in the Recorder's Office of Lancaster county 
in Mortgage Book No. 37, page 164, for 
$2,500, from which, however, it was re- 
leased February 24, 1887. Said mort- 
gage, as well as said release, are made 
part of this bill. 

6. The lot referred to in paragraph 
three was sold as the property of Christian 
Schmidtetter at sheriff's sale to Emma B. 
Todd for the consideration of $900, and 
the deed, dated November 28, 1889, is re- 
corded in the prothonotary's office of Lan- 
caster county, in sheriff's Deed Book, No. 
6, at page 243 ; Emma B. Todd and her 
husband, for the consideration of $875, on 
March 16, 1894, conveyed the same to 
Kate Yoder ; the deed is recorded in the 
recorder's office of Lancaster county, in 
Deed Book R, Vol. 14, at page 103. 
Kate Yoder, for the consideration of $900, 
on April 7, 1899, conveyed the same to 
John S. Heiss, the plaintiff in this bill. 
Deed recorded in Deed Book Z, No. 15, 
page 4685. Both of said deeds are made 
part of this bill. 

7. Notwithstanding the fact- that Su- 
sanna Fisher, who was the executrix of the 
will of Elizabeth Fisher, was directed 
therein to sell the real estate as aforesaid, 
by mistake stated in her said deed of May 
10, 1886, on which all the aforesaid deeds 
following it rested, that the property was 
vested in her, and received the considera- 
tion of $1 ,400 therefor, yet her daughter and 
only heir, Louisa McCauley, one of the re- 
spondents in this bill, who is bound to de- 
fend the plaintiff's title, now claims said real 



estate as her own, and has brought an ac- 
tion of ejectment in the Court of Common 
Pleas of Lancaster County, to September 
Term, 1900, No. 14, to recover the same 
from your orator, who honestly and in good 
faith, without any notice of an adverse 
claim by her, paid the full consideration of 
$900 therefor. She has not specifically 
stated in what right she claims title to the 
property, but presumably as the heir of 
her grandmother, Elizabeth Fisher, not- 
withstanding the fact that she has taken, as 
the daughter and only heir of her mother, 
real estate of the value of two thousand 
dollars, and under said deed of May 10, 
1886, must defend this title in the plain- 
tiff, as an assign of Christian Schmidtetter. 

8. The said Louisa McCauley is con- 
nected in the following manner with the 
deed of May 10, 1886, of Susanna Fisher 
to Christian Schmidtetter, which John H. 
Heiss, the present owner of property, asks 
to have reformed, viz.: 

Susanna Fisher, the executrix of Eliza- 
beth Fisher's will, is deceased, and said 
Louisa McCauley has taken out letters of 
administration with the will annexed of 
said Elizabeth Fisher, deceased, October 
24^ 1901, and is therefore the proper per- 
son to carry out the directions of said will 
and correct the mistake that was made (as 
above stated) in the drawing of the deed 
to Schmidtetter. 

The record of Susanna Fisher's death, 
and the granting of letters to Louisa Mc- 
Cauley on estate of Elizabeth Fisher, with 
the will annexed, are made part of this bill. 

She has become and is now the owner, 
as legatee under said Elizabeth Fisher's 
will, of the house and lot of ground on 
which same 'was built under directions of 
said will, and upon which the consideration 
money paid by Schmidtetter was expended. 

She has become, and is now, the owner 
of the middle lot as heir-at-law of her 
mother, said Susanna Fisher, who has 
bound herself and said Louisa McCauley, 
her daughter and only heir, to make good 
the title to the Schmidtetter property 
under the general warranty in said deed. 

The said Louisa McCauley has received 
since the death of her said mother, and is 
now receiving, the rents, incomes and 
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profits of the above-mentioned properties, 
besides other houses and lots formerly of 
her grandmother, said Elizabeth . Fi?her, 
deceased, together of value of over six 
thousand dollars, in Mauheim borough, 
which have been erected, improved and 
enhanced in value, among other moneys, by 
the consideration money paid by Schmid- 
tetter; and the deed for which should now, 
in equity and good conscience, be corrected 
by Louisa McCauley,so as to conform with 
the intention under which it was given. 
Wherefore, the plaintiff prays : 

1. That the deed aforesaid, of May 10, 
1886, of Susanna Fisher and husband to 
Christian Schmidtetter, his heirs and 
assigns,, shall be re-formed, amended and 
corrected so that it shall convey said real 
estate by Susanna Fisher, executrix under 
the will of Elizabeth Fisher, to Christian 
Schmidtetter, his heirs and assigns, accord- 
ing to the evident intent of the will of said 
Elizabeth Fisher, deceased. 

2. That the said plaintiff may have such 
further relief in the premises as your 
honor may deem meet." 

To which said defendant in her answer, 
filed December L5, 1902, responded as 
follows : 

"1. The facts set forth in the first 
paragraph of complainant's amended Bill 
of Complaint are admitted to be true. 

2. The facts set forth in the second 
paragraph of complainant's Bill of Com- 
plaint are admitted to be true. 

3. Defendants admit that Susanna 
Fisher individually and not as executrix of 
her mother's will sold the lot of ground 
referred to in paragraph three of Plaintiff's 
amended Bill, to Christian Schmidtetter, 
and gave a deed therefor in which her 
husband, John K. Fisher, joined, which 
deed is dated and recorded as set forth in 
said paragraph three of said amended Bill, 
but defendants deny that it was the inten- 
tion of said Susanna Fisher to convey said 
lot to said Christian Schmidtetter as 
executrix of her mother's will, and aver 
that said deed was written as intended by 
the parties. 

4. Defendants admit that Susanna Fisher 
died the twenty-ninth day of May, A. D. 
1897, as stated in paragraph four of said 



amended bill, but deny all the other facts 
set forth in said paragraph. 

6. Defendants admit the facts set forth 
in paragraph five of said amended bill. 

6. Defendants admit the facts set forth 
in paragraph six of said amended bill. 

7. Defendants admit that Susanna Fisher 
was the executrix of her mother's will and 
by its provisions was directed to sell cer- 
tain property belonging to her mother, but 
they deny that there was any mistake made 
in the writing of the deed of May 10, 1886, 
and aver that said deed contains fully the 
intention of the parties to it. They admit 
that said Louisa McCauley brought the 
ejectment suit referred to in paragraph 
seven of said amended bill, but they deny 
the relevancy of said fact in this action and 
further deny all the other facts contained 
in said paragraph seven. 

8. Defendants admit that Louisa Mc- 
Cauley has taken out letters of administra- 
tion with the will annexed on the estate of 
Elizabeth Fisher, deceased. They also 
admit that she is now the owner of the 
corner lot, with the buildings erected 
thereon, of the said middle lot, and of 
other lots formerly the property of her 
grandmother, all of which are of the value 
of $6,000, and is occupying or receiving 
the rents from the same, but they deny the 
relevancy of these facts in this action, and 
they likewise deny all the other facts con- 
tained in paragraph eight of said amended 
bill. 

Defendants therefore pray that the 
amended bill of plaintiff be dismissed with 
costs." 

Findings of Fact. — On May 4, 1866, 
David Fisher conveyed to his wife, Eliza- 
beth Fisher, her heirs and assigns, a tract 
of land situated in the borough of Man- 
heim, in this county, consisting of three 
lots, known on the general plan of said 
borough as Nos. 152, 153 and 154, each 
lot being fifty-seven feet in width, and 
containing together on South Charlotte 
street one hundred and seventy-one feet, 
and extending in depth along Ferdinand 
street to an alley sometimes called Locust 
alley two hundred and seventy feet. This 
deed was only recorded in the Recorder's 
Office on April 16, 1884. On October 
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29, 1878, Ell )eth Fisher died, ard on 
February 24, ^80, her hnsband, David 
Fisher, also dicJ. They left surviving 
thcui one child, Susanna Fisher, who was 
intermarried with John K. Fisher. 

Elizabeth Fisher left a last will and tes- 
tament, which was duly proven before the 
Register of Wills on November 20, 1878. 
Letters testamentary on the same were 
granted to Susanna Fisher, the executrix 
mentioned therein. By this will she de- 
vised the middle lot, or No. 163, to her 
said daughter, Susanna, in fee simple, and 
the comer lot, or No. 154, situated at the 
corner of South Charlotte and Ferdinand 
streets, with all the buildings and appur- 
tenances', also to her said daughter, " To 
have and to hold the same as will appear 
below." She then provided as follows: 
" It is my will, and I further order and 
direct, that the lot of ground situated and 
fronting on South Charlotte, and extending 
of that width eastward on the north side of 
lot now of Francis Harnish to Locust alley, 
and lots Nos. 1, 2 and 8, fronting on l^er- 
dinand street, as follows: No. 1, thirty- 
two feet, Nos. 2 and 3 each thirty feet, and 
each of them extending southward one hun- 
dred and six feet to a three-foot alley, shall 
by my hereinafter named executors be 
sold, converted into cash, and the proceeds, 
with the materials fit for use in the old 
buildings on the corner lot, shall be used 
to build a dwelling house on the corner lot, 
which house shall be a two-story log dwell- 
ing, not more than eighteen or twenty feet 
front, with a two-story back building or 
kitchen ; this house and lot of ground and 
the money, if there be any left after the 
dwelling house is completed, my daughter 
Susanna shall have the use of during the 
term of her natural life, and no part of it 
shall ever come into the hands of her hus- 
band, and at the decease of my daughter 
Susanna the same shall descend to her 
child or children during the term of their 
natural lives." 

The southermost lot was No. 1»52, the 
lot referred to as the one fronting on South 
Charlotte Street and extending eastward 
along the lot of Francis Harnish. By the 
above clause in the will it was to be sold 
for the purposes set forth in the will. On 



May 10, 1886, John K. Fisher and 
Susanna, his wife, in consideration of the 
sum of $1,400 made a deed for a portion 
of the same unto Christian Schmidtetter, 
his heirs and assigns, describing the part 
thus sold as a " twostory store and dwell- 
ing house and lot of ground situate on the 
east side of South Charlotte Street, con- 
taining in front on said Charlotte Street 
eighteen feet, and extending of that width 
eastward to Locust Alley two hundred and 
sixty-five feet more or less." This land 
adjoined that of Mrs. Harnish on the noMh 
and it was the southern part of Lot No. 
152. The recitation of title contained in 
this deed is as follows : ^^ Being part and 
parcel of the same premises which David 
Fisher by indenture bearing date the 
fourth day of May, A. D. one thousand 
eight hundred and sixty-five, and recorded 
in the Recorder's Office in Lancaster in 
Record Book E, Vol. 12, Page 274, for 
the consideration therein mentioned, did 
grant, convey and confirm, unto Elizabeth 
Fisher, his wife, and to her heirs and 
assigns forever, and the said Elizabeth 
Fisher being so seized of and in said 
premises in fee on the twenty-ninth day of 
October, A. D. 1878, died intestate, 
whereupon under the intestate laws of this 
(yommonweakh, the same descended to and 
became vested in her only child, the said 
Susfinna Fisher of the first party hereto, 
her heirs and assigns forever." 

The property thus conveyed to Schmid- 
tetter was sold by the sheriff as his prop- 
erty to Emma B. Todd, by deed dated 
November 23, 1889. On March 16, 1894, 
Emma B.Todd, and her husband, conveyed 
it to Kate Yoder, and on April 7, 18&9, 
Kate Yoder, in consideration of tho sum of 
$900, conveyed it to John S. Heiss, the 
plaintiff. He is the owner of it at the 
present time. At the time of the death of 
Susanna Fisher the only building upon 
this whole tract was a small log house, 
located on the corner of South Charlotte 
and Ferdinand Streets. Susanna Fisher 
built the house on the Sohmidtetter lot at 
a cost of about seven or eight hundred 
dollars ; but after the sale made by her 
there were additions from time to time and 
a stable was also erected thereon. The 
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total cost of all the improvements was from 
one thousand to twelve hundred dollars. 
The plaintiff, since his purchase, erected 
the stable and has also made certain other 
repairs around the buildings. 

Susanna Fisher died May 29, 1897, 
leaving to survive her an only daughter, 
Louisa McGauley, the defendant, who ap- 
plied for, and to whom was granted letters 
of administration c. t. a. upon the estate of 
Elizabeth Fisher, deceased. John K. 
Fisher, the husband of Susanna Fisher, is 
also dead. In her lifetime, about 1881 or 
1882, she improved the property, men- 
tioned in the will of her mother as the 
corner property, by erecting thereon a 
large, double, two-story and mansard roof 
brick dwelling house at a cost of about 
six thousand dollars. Other improvements 
were also added about the same time, and 
also at later dates to the said real estate, 
consisting of two double houses and a cigar 
factory on Ferdinand street, and subse- 
quently two houses which took the place of 
the cigar factory, making six houses in all 
on Ferdinand street. Louisa McCauley is 
now in possession of all this property ex- 
cept the above mentioned lot claimed and 
occupied by the plaintiff, and she has 
brought an action of ejectment to Sep- 
tember Term, 1900, No. 14, to recover 
from tbe plaintiff the land thus held by 
him on the ground that Susanna Fisher 
never exercised the power of sale given to 
her by the said will. Alleging therefore 
that by mistake the deed of Christian 
Schmidtetter was executed by Susanna 
Fisher and her husband instead of by 
Susanna Fisher, as executrix of Elizabeth 
Fisher, deceased, the prayer of plaintiff's 
bill is, that the said deed shall be reformed, 
amended and corrected, so that it shall 
convey the real estate mentioned therein, 
as, it is said, it was intended, from Susanna 
Fisher, executrix, as aforesaid, to Christian 
Schmidtetter, the plaintiff's vendor in title, 
his heirs and assigns. 

Of the parties to the deed, the grantors 
and the justice of the peace, who took the 
acknowledgment and witnessed their signa- 
tures, are dead, and the whereabouts of 
the grantee is unknown. No proof was, 
tiierefore, adduced that there was any 



actual mistake made at the time of its ex- 
ecution, but we are left to infer that such 
was the case because of the facts and cir- 
cumstances which we have above narrated. 

Conclusions of Law. — The bill filed 
alleges that by mistake the deed to 
Schmidtetter was executed by Susanna 
Fisher and her husband, instead of by 
Susanna Fisher, executrix of Elizabeth 
Fisher, deceased, and upon that ground, 
and that alone, the case must rest. 

In Baab vs. Houser, 203 Pa , 470, it is 
said that, " The jurisdiction of equity to 
reform a deed ^which by mistake fails to 
express the intention of the parties at the 
time is unquestionable. ... It is, how- 
ever, a power to be exercised with great 
caution to avoid infringing upon the statute 
of frauds, and only in very clear cases, 
especially where parties are witnesses and 
the decree must rest even partially on their 
testimony." See also Cook vs. Listen, 
192 Pa., 19. A court of equity investi- 
gates and relieves against misrepresenta- 
tion, against contracts obtained by reason 
of any undue advantage, of the breach of 
confidence, of mistake under which one 
party labored, and against contracts which 
could never have been made, unless both 
parties had been greatly mistaken ; or, in 
other words, against contracts honestly 
made on a mistake of one or both, and 
which, on discovering the whole facts, it is 
against common justice to attempt to en- 
force. Bishop vs. Reed, 3 W. & S., 261. 
In Beach on Modern Equity Jurisprudence, 
sec. 511, page 614, it is said : " Courts of 
equity lend their aid for the correction of 
mistakes in written instruments to the orig- 
inal parties thereto, and to all those claim- 
ing under them in privity. Where the 
same mistake has each time repeated itself 
between the vendor and vendee upon each 
transfer, under such circumstances as to 
entitle any one of the vendees to a refer- 
mation as against his immediate vendor, the 
equity will work back through all and en- 
title the last vendee to a reformation 
against the original grantor. What is 
meant when it is said that a mistake will 
be corrected only between the original 
parties and those claiming under them in 
privity is, in effect, that the court will 
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not interfere in favor of subsequent pur- 
chasers who were simply ignorant of the 
former mistake and may be presumed to 
have intended to take by the description 
used, nor against subsequent purchaser by 
the true description without notice of the 
former mistake." But in order to obtain 
relief upon this ground it must first be 
proven that a mistake was actually com- 
mitted by some one, and the inquiry, there- 
fore, necessarily arises whether any such 
proof has been here presented. There 
has certainly been no evidence produced 
as to what took place at tbe time this deed 
was executed, for no witness has been 
called upon that subject. There is only 
the evidence that Susanna Fisher had no 
title to this land, and that while she could 
have sold it under the exercise of her 
power as executrix of her mother's estate, 
she did not make a conveyance in which 
she denominated herself as such. Resting 
solely upon this inference, that because of 
this fact there must have been a mistake, 
her case now stands. It may, however, 
be said that even on the ground of fraud 
the plaintiff is entitled to this relief. The 
answer is, that this cannot be done under 
the present bill, for the complaint rests 
upon mistake. But it would seem that re- 
lief of this character cannot be granted 
upon either ground, as Louisa McCauley, 
who claims title, was neither a party to the 
mistake, nor has it been charged or proven 
that she was at any time guilty of fraud in 
relation to it. She rests upon her grand- 
mother's will, and so far as this land is 
concerned claims no inheritance therein 
through her mother. This being the real 
dispute between the plaintiff and Louisa 
McCauley it would seem to be fair that 
each one should depend upon the title 
which he or she possesses, and that a court 
of equity should not, by attempting to 
change tlie deed from what the parties 
made it, interpose on inferential evidence 
alone, and perhaps prejudice rights which 
we think can just as well be determined in 
a court of law. Especially is this so in 
the present case, as a long period of time 
has elapsed since the alleged mistake was 
committed. This deed was made in 1886. 
There was then upon the record every fact 



which the plaintiff now relies upon. From 
that time to this an examination of the 
records, by either the original grantee or 
any of those subsequently holding under 
him, would have disclosed the will of Eliz- 
abeth Fisher, and would have also shown 
that Susanna Fisher and her husband, as 
such, were not the parties authorized 
thereby to make the deed for this partic- 
ular land. In Beach on Modern Equity 
Jurisprudence, Sec. t543, page 615, it is 
said : " There is no rule which prescribes 
a period short of the period fixed by the 
statute of limitations within which one mast 
discover that the writing does not express 
the contract which he supposed it to con- 
tain, and which bars him of relief for delay 
in asserting his rights. But tbe party 
must move promptly after discovery of the 
mistake. Relief will not be granted where 
he has unreasonably delayed application 
therefor, or where the circumstances raise 
the presumption that he acquiesced in the 
written agreement after becoming aware of 
his mistake." Here the records were be- 
fore the plaintiff and his vendors, and they 
could have seen the exact status if they 
had looked, and in addition his title ran 
through a sheriff's deed, to which the rule 
of caveat emptor generally applies. 

By putting aside the question of laches, 
as he parted with his money in good faith, 
this Court might be constrained to go to 
the length to grant him relief, had be no 
other remedy which he could pursue. We 
are, however, inclined to think he has, or 
at least that he can raise this question with 
equal efficacy upon the trial of the action 
of ejectment now pending in the Court of 
Common Pleas. If in the action brought 
by 1 ouisa McCauley against him, he can- 
not as a defense set up this mistake, he is 
not here entitled to a decree for its cor- 
rection. Ejectment is an equitable action, 
and upon such a trial we do not see what 
is to prevent him from introducing all the 
evidence that he has here presented. Let 
us then for a moment see whether or not 
he is entirely without a remedy. 

There is a line of cases in this state 
upon this subject, which it may be inter- 
esting and instructive to briefly set forth. 
Thus in Allison vs. Kurtz, 2 Watts, 185, 
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a testator directed that one year after his 
decease, and within two years thereafter, 
his plantation with all the lands he pos- 
sessed, were to be sold by hrs executors, 
and the price thereof equally divided 
among his four sons. One of the sons, 
Robert, died. The surviving executor 
and his wife, not, however, as executor, 
but in his individual capacity, together 
with his brother, William, and wife, made 
a deed to the remaining son, John, for the 
land. This deed recited the conveyances 
to the testator, and that he, by his will, 
bequeathed all his land to his sons, and 
that thereby the grantors, being two of 
them, held two-thirds of the same. There 
was a clause of general warranty. It was 
held that powers executed by deed or will 
need not recite or refer to the instrument 
creating the power, if the act done be such 
as cannot take effect but by virtue of the 
power, and that though improperly recited, 
the execution was valid. Powell on 
Powers, 111, 114. " Hence, a convey- 
ance by one who was an executor, with 
full power to sell and convey, shall be 
construed to be an execution of the power 
contained in the will, although that power 
be not recited." In delivering the opinion 
of the Court Mr. Justice Sergeant said : 
" The law, which mainly regards the design 
and object of the parties, will not suppose 
them to do a vain and useless thing; but if 
there be any way in which their design 
can take effect, it shall be deemed to 
operate in that way. And this is the 
ordinary rule as to all conveyances. The 
policy of the common law is to take every 
man's grant so as to pass such an interest 
as shall be deemed most advantageous to 
the grantee. 2 Co., 36; 2 Bac. Ab., 387. 
And where the grant is impossible to take 
effect according to the letter, then the law 
makes such a construction that the gift by 
possibility may take effect. BenigvcB 
faciendce sunt interpretationes char-' 
taruTTij ut res magis valeat quam pereat^ 
Broom's Legal Maxims, 288. 

In Jones vs. Wood, 16 Pa., 25, it was held 
that "Where the donee of a power to sell 
land possesses also an interest in the sub- 
ject of the power, a conveyance by him 
made without actual reference to the power 



will not be deemed an execution of the 
power, unless there be evidence of an in- 
tention to execute it, or at least in the face 
of evidence, disproving such an intention ; 
but where the donee has no estate in the 
premises, and his conveyance can be made 
operative only by treating it as an execu- 
tion of the power to sell, it will be so con- 
sidered." In Henby vs. Warner, 51 Pa., 
276, the committee of a lunatic, authorized 
by Act of Assembly to sell the lunatic's 
land, by letter of attorney empowered an 
attorney in fact to sell it. The attorney 
conveyed the land by deed in his own 
name without referring to the power, and 
as if it were his own. It was held that 
the conveyance was to be deemed an ex- 
ecution of the power, and passed the luna- 
tic's title. In Drusadow vs, Wilde, ti3 
.Pa., 170, it is said: "The subject over 
which the testatrix possessed the power is 
particularly described, and the authorities 
are clear and consistent in holding that 
where this is the case the power will be 
effectually exercised though the instrument 
does not mention or refer to it being an 
execution thereof. It is only when the 
words of the will may be satisfied without 
supposing an intention to execute the 
power that it is no execution." In Mc- 
Creary vs. Bomberger, 151 Pa., 323, 
where an executrix who had power to sell 
mortgaged real estate in her own name, it 
was held that such execution was suflScient 
to bind the remaindermen. It was also 
held that, " When the donee of a power to 
sell land possesses also an interest in the 
subject of the power, a conveyance by him 
without actual reference to the power, will 
not be deemed an execution of it, except 
there be evidence of an intention to exe- 
cute, or at least in the face of evidence 
disproving such an intention." In Scott 
vs. Bryan, 194 Pa., 41, a testator gave to 
his niece " as her own separate estate " 
certain real estate " for her life with the 
power to sell at any time and give a good 
fee simple deed therefor." Subsequently 
the niece executed a conveyance of the 
property in fee with general warranty. 
No reference was made in the deed to the 
power, but the will containing the power 
was mentioned in the recital of the title in 
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the deed. The niece had no other real 
estate. It was held that, "The reference 
to the will, it is true, is in the recital of 
title, but it is evidence nevertheless that 
the will and the donee's power under it 
were in her mind when making the deed, 
and, in connection with the fact of convey- 
ance in fee with general warranty, evinces 
the intent to execute the power." 

The distinction between the doctrine of 
these cases and those of the class referred 
to in Jones v«. Wood, aupra^ where the 
donee has both power to sell and also an 
interest in the land is very plain. In the 
former it &hall be considered as his inten- 
tion to execute the power, while in the 
latter he shall be deemed to have made a 
conveyance without reference to it. See 
Hay V8. Mayer, 8 Watts, 203 ; Wetherill 
V8. Wetherill, 18 Pa., 265 ; McKendry vs. 
Shannon (No. 1), 201 Pa., 331 ; Robeno 
V8. Marlatt, 136 Pa., 35. See also Wyn- 
koop V8. Wynkoop, 10 W. N. C, 65. 

Therefore, although this deed, either on 

the ground of fraud or mistake, could have 

been no doubt reformed by the original 

parties, at this late date, under all the facts 

as they exist, and when the defendant 

claims the property, not under Susanna 

Fisher, but by reason of another title, and 

in a proceeding wherein we think the rights 

of all the parties can be properly heard 

and decided, we do not think we should 

grant the remedy here sought, and because 

of this we dismiss the bill. 

NoTB. — See Hoiss V8. McCauley, 19 Law Re- 
VI Kw, 113 and McCauley «». Heiss, 20 Law Re- 
view, 818. 



His Eloquence Was Lost. 

A CERTAIN excellent but loud-voiced 
lawyer was addressing a jury. Finally, 
in a perfect hurricane of sound he closed 
his argument and sat down. The jury 
were impressed, and the other side was in 
danger. 

The lawyer opposite had a sad, watery 
eye and a hatchet like face. He sat pa- 
tiently through the tumultuous gusts of 
his friend, and after the reverberations of 



the closing crash he rose quietly from his 
seat. 

" As I listened to the thunderous ap- 
peals of my learned friend," he said, ad- 
dressing the jury in a drawling tone, ** I 
recalled an old fable. You will remem- 
ber, gentlemen, how the lion and the ass 
agreed to slay the beasts of the field and 
divide the spoil. The ass was to go into 
the thicket and bray and frighten the ani- 
mals out, while the lion was to lie in wait 
and kill the fugitives as fast as they ap- 
peared. The ass sought the darkest part 
of the jungle, and, lifting up his awful 
voice, brayed, and brayed, and brayed. 
The ass was quite intoxicated with his up- 
roar, and thought he*d return and see what 
the lion thought of it. With a light heart 
he went back and found the lion looking 
doubtfully about him. 

*''What do you think of that?' said 
the exultant ass. ^ Do you think I scared 
'em?' 

" ' Scared 'em ? ' repeated the lion, in 
an agitated tone. ' Why, you'd 'a scared 
me if I didn't know you were a jackass.' " 

The jury laughed, the effect of the 
lawyer's sonorous eloquence was visibly 
weakened, and he lost the case. — WaUr^ 
ford iN. F.) Times. 



0. C. OPINION AND ADJdDI- 
CATIONS. 

On November 6, 1903, Judge Smith 
handed down adjudications and an opinion 
in the following decedents' estates : 

Caroline Hoefel, of Lancaster, $103.19. 

Morris Oeschger, of City, $225.70. 

Isaac E. Lefever, of Paradise township, 
$7,737.78. 

Opinion : 

Estate of Hiller A. Greasier, of Stras- 
burg borough. First four exceptions sus- 
tained with item " executor's charges 
$200.00 "in fifth exception, and account 
re-stated to confirm with opinion. 



C. P. OPINION. 
On November 7, 1903, Judge Landis 
handed down an opinion refusing a receiver 
at present in Denney v«. Susquehanna 
Iron and Steel Co. 
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ACCOUNTS : Skb Dkcedbnts' Estatbs. 
ACTS OP ASSEMBLY: Seb Constitu- 
tional Law ; Construction. 

1718, March 27, Slander 182 

17*3^, March 21, action against consta- 
bles ... 116 

1772, March 21, landlord and tenant. . . 885 
1794, April 22, sec. 2 profane swearinj^ . 48 

1798, February 27, poor laws 887 

1799, April 11, delinquent tax collector . 285 
1810, March 20, Magistrates 117 

1880, April, 8, landlord and tenant . 258, 898 

1884, February 24, decedents estates . . 84 
" April, 15, County Treasurer ... 209 

1886, June 18, roads 184, 808 

** *' 14, suits on bonds 209 

1844, April 29, state tax 228 

1849, Feb. 19, railroad companies. . . • 90 

1851, Feb. 14, partnerships 49 

1858, April 21, street damages ia Pbila- 

delphia 180 

1868, December 14, landlord and ten. 

ant 257, 885 

1864, April 14, poor laws 887 

1867, April 12, liquor licenses 889 

1868, April 2, sheriffs fees 263 

1869, May 8. mechanics societies .... 200 
*' June, 30, Girard College Act . . 171 

1871, May 17, decedents' estates .... 34 

1872, March 6, landlord and tenant ... 257 
" June 14, refusal of workmen to 
work 200 

1878, April 8, charter of L. & R. N. G. 
R. R. Co 824 

1878, April 18, Lancaster City streets . . 129 

1874, April 29, corporations 401 

" May 18, roads 800 

•' ** 14, roads . . ! 185 

** «* "taxation 175 

«' " ♦« cemeteries 175 

1876, March 81, salaries of county officers. 887 
" April 17, 8ummai7 convictions . . 44 
*• '* ** telephone and telegraph 
companies 401 

1878, June 8, game and fish law .... 888 

1881, May 10, drafts 229 

" ** 11, live stock insurance ... 81 
" June 8, recording defeasance. 297, 841 
** *' 10, game and fish law ... . 889 

1885, June 8, defaulting tax collectors . 285 

'* '* 24, recording 889 

'* ''25, telegraph and telephone 
companies 401 

1887, May 6, collateral Inheritance tax . 174 
** *' 19, costs in road cases .... 821 
*• " 25, procedure 108,209 
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1887, June 8, married women 87 

1889, May 9, deputy coroner 889 

1891, May 16, roads 808 

** June 4, insolvency 58 

" " 6, city trusts 161 

*' 'M4, telephone companies . . . 401 
'* *' 16, refusal of workman to 

work 200 

1898. May 26, roads 809 

*' «* 31, affidavit of defence ... 241 

'* June 8, married women 87 

1895, June 25, roads 808 

** July 2, salaries of county officers. 887 

1897, May 12, suit by parent and minor 
child 817 

1897, May 27, threat and blackmaU ... 889 

1899, April 11, sidepaths 171 

1901, July 9, magistrates 50, 65, 66 

" ** 11, sheriff's fees 268 

ADMINISTRATORS: See Decedents' 

Estates; Deeds. 
AFFIDAVIT OF DEFENSE: See Build- 
iNG Associations ; Landlobd and 
Tenant. 
Practice— Faeti controlled by plaintiff'.^- 
Where facts and figures necessary for 
a defense are in control of the plaintiff, 
it is not sufficient merely to allege this 
in the affidavit of defense, but &e de- 
fendant should aver that he has unsuc- 
cessfully and with diligence tried to 
obtain them and ask for time to enforce 
inspection. Am. Mecb. B. and L. Co. 

f)$. Dunlap etal 59 

ConPract^False represeniaiiom. — In a 
suit on a written contract, an affidavit 
is insufficient which avers that the de- 
fendant was induced to sign the oon- 
ti'act by the false representations of the 
plaintiffs' agent that certain other par- 
ties had signed or were about to sign 
similar contracts, the alleged misrepre- 
sentations not entering Into the ele- 
ments of the contract itself. Del. Mer. 

Co. w. Knight 141 

Contract — Ooodt not ordered— Time of 
Payment, — In suit for goods sold and 
delivered an affidavit is sufficient, which 
avers that the defendant did not order 
all the goods received and notified the 
plaintiffs that he held such excess of 
goods in storage for them, a list of 
them being appended, that he was not 
to pay for the goods until sold and fully 
half thereof remained unsold, and that 
certain of the goods were damaged by 
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moths, and the plaintiffs notified 
thereof. Detweiler & Son vi, Eichen- 

berff 142 

drndUumal contract, — In a suit for dam- 
ages for failure to fulfill an alleged 
contract to supply goods specified, an 
affidavit of defense is sufficient which 
sets forth in detail that the acceptance 
of the order was conditional on certain 
modifications being made, which pre- 
requisite was not complied with by the 
plaintiff. Danby & Co. vs, Penn IroD 

Co 158 

Action on official bond. — Under the Act of 
May 25, 1887, and the local rules of 
court in Lancaster county, an affidavit 
of defense must be filed in an action of 
assumpsit on the official bond of a 
county treasurer. Com. to use vi. Her- 

Bhejctal 209 

Contrctct—Cfrcdit of third partie$, — In a 
suit against a hospital for work and 
material in repairing its building, an 
affidavit of defense is sufficient which 
avers that permission was granted by 
the board of directors to the matron 
to have the work done at the expense 
of private parties, not named, who had 
volunteered to pay therefor, and under 
the express condition that the hospital 
should not be liable for the expense in- 
curred and the work was not author- 
ized by the defendant or any person for 
it and it was well understood that the 
work was done on the credit of outside 
parties. Bateman vs. Hospital . . . 288 
Averment of bclitf. — Where a defendant 
avers the fact in his affidavit of defense 
on bis own knowledge, and this appears 
clearly in the affidavit, it is not neces- 
sary to aver that he is informed, be- 
lieves and expects to be able to prove 
them on the trial, lb. 
I^acticc — Specifications of imufflciency. — 
On a rule for judgment for want of a 
sufficient affidavit of defense, the Court 
will not consider an objection not spe- 
cified in the reasons of insufficiency, lb. 
Practice — Coets — Witnesses — Judgment for 
part of claim. — Where, when a case is 
called for trial, the plaintiff takes judg. 
ment for the portion of the claim ad- 
mitted to be due in the affidavit of de- 
fense and no further proceedings are 
taken, the plaintiff is nevertheless en- 
titled to costs, including fees of the 
witnesses subpoenaed but not called, if 
there was no oppression proved: the de- 
fendant should have tendered the costs 
to protect himself. Rider ««. Duffy 
(No. 1) . . 241 

AGENCY: See Principal and Aobnt. 

ALDBRMEN: See Justice op the 
Peace. 

AMENDMENT: See Criminal Law; 
Practice; Roads, Streets and 
HiGHWATS ; Slander. 

APPEAL : See Certiorari; Justice of 



THE Peace; Landlord and Tenant; 
Propane Swearing; Roads, Streets 
and Highways. 

APPROPRIATION OF PAYMENT. 
Mortgage — Interest. — When a debtor ow- 
ing both interest on a mortgage and a 
feed bill to the same creditor makes a 
payment without stipulating to which 
account, the creditor may apply it to 
whichever account he sees fit. Moore 
vs. Moore 61 

ASSIGNMENT; See Evidence; Foreign 
Attachment ; Insurance ; Judg« 
ifBNT; Subrogation. 

ASSIGNMENT FOR CREDITORS: See 
Evidence. 
Exemption. — The assignor's exemption 
must be appraised in specific property 
and not out of a specified amount of 
the proceeds of the sale of personal 
property or book accounts. Eichen- 
berg vs. Cooper etal 78 

ATTACHMENT: See Foreign Attach- 
ment; Justice op the Peace. 

ATTACHMENT-EXECUTION. 

Unaccepted draft. — An order drawn by a 
creditor on his debtor for part of his 
claim is an equitable assignment as be- 
tween the drawer and payee, and is a 
valid defense pro ianto to a subsequent 
attachment by another party against 
the drawer as defendant and the drawee 
as garnishee, although not accepted 
when the attachment was issued. Mor- 
ris vs. Weeber et al 228 

ATTORNEY AT LAW: See Evidence; 
Judgment; Mortgage. 
Disbarment — Embezzlement. — When at- 
torney will be disbarred for failing to 
pay over money without waiting for a 
conviction in criminal court; authority 
to keep money must be clearly shown 
to excuse attorney; partial restitution 

no excuse. In re Davis 19 

Concerning briefs. Article .... 28 

Limitations to legal eloquence. Article . 288 
The Law Student's Dream . Poem ... 319 

AUDIT: See Decedents' Estates. 

BANKRUPTCY: See Sales. 

BANKS AND BANKING: See Evi- 
dence. 
Duty of depositor to examine pass books. 

Article . 89 

Lost stock certificate — Mandamia — In- 
demnity. — Where a certificate of stock 
of a national bank has been lost the 
party entitled thereto can compel the 
bank to issue to him another certifi- 
cate marked duplicate on his giving a 
perpetual bond of indemnity; amount 
of bond. Minnich vs. Keystone Natl 

Bank 288 

Certified check — Consideration. — A check 
by a depositor on bis account certified 
by the bank becomes an obligation of 
the bank to the payee or holder, and in 
the absence of fraud or similar excep- 
tional circumstances the amount is as 
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mooh withdrawn from the depositor's 
account as if the money had been paid 
over the counter. Questions of con- 
sideration cannot afterwards be raised. 
Cent. Guar. Co. vs. White et al. . , 880 

BAR ASSOCIATION. 
Meeting of State Bar Association. Arti- 
cle ... 272 

BENEFICIAL SOCIETIES: See D«- 
CBDBNTs' Estates. 

BONDS: See Affidavit of Dbfbnsb 
Bakks and Banking ; Dbgedbnts 
Estates; Judoubnt; Landlord and 
Tenant ; Principal and Aobnt ; 
Rbflbvin. 

BOOTBLACK. 

A bootblack liable for not shining a 
colored man's shoes when requested. 
Article 886 

BOROUGHS : See Electric Light Com- 
panies; Telbphonb and Telegraph 
Companies. 
CoiU — ErUargemerU, — ^The Court has no 
authority to impose upon petitioners to 
annex certain lands to a borough who 
withdrew their petition, the costs of 
depositions taken by the exceptants 
thereto. In re Elizabethtown Boro. . 821 

BUILDING ASSOCIATIONS. 
Affidavit of defense — Notes — Suretyship* — 
In a suit by the association agaiusc the 
four makers of a joint and several note, 
the afiQdavits of defense of three of the 
defendants are insufficient which set 
forth that the affiants were merely the 
suraties of the other defendant, and 
known to be such by the plaintiff, and 
said defendant having transferred his 
shares of the stock of the plaintiff to 
it as collateral security, the affiants 
were entitled to have the value of said 
stock credited on the note before re- 
covery. Am. Mechanics B. & L. Ass*n 

M. Dunlap et al 59 

Credit of payment, — The payment of dues 
on building association stock does not 
ipso facto work an extinguishment of 
the holder's indebtedness to the asso- 
ciation. The debtor may so apply it, 
but is not compelled to. lb. and Peo- 
ple's T. S. & D. Co. vt. Hohman et al. 109 

BURDEN OF PROOF: See Decedents' 
Estates. 

CERTIORARI: See Justices of the 
Peace. 
Evidence, — Certiorari does not bring up 
evidence. An appellate Court has no 
power to review questions of fact. 
Road in Donegal Twp 89 

CHARITY : See Decedents' Estates. 

CHECK : See Banks and Banking ; Eti- 
dencb. 

CITIES: See Decedbnts' Estates; 
Electric Light Companies; Princi- 
pal and Surety; Railroads and 
Railways ; Roads, Streets and 
HiGHWATs; Telephone and Telb- 



PAOB 
GRAPH COMPANIBS ; WaTBB OOIC 
PANIB8. 

Constitutionality of classification of cities. 
Article 279 

Burface d/rainage — Inereaue of. — When 
city liable for diverting surface drain- 
age so as to increase natural flow dur- 
ing time of flood. Gable vs. City . . 801 
CLAY, HENRY. 

How Henry Clay cleared a murderer. 

Article 47 

COLLATERAL INHERITANCE TAX: 

See Decedents' Estates. 
CONSTABLES : See Justicb op thb 
Pbacb. 

WritsSertiee. — Constable is not bound 
to execute writs unless the defendant 
resides in his district or he is the next 
nearest constable to him; Act of 1772 
requiring demand before action against 
constable not applicable where con- 
stable refused to serve writ. Smith vs. 
Miller 116 

Fees — SubpiBnas — Sheriff.^- A constable 
who took his oath of office since the 
passage of the Act of July 11, 1901, is 
nevertheless entitled to compensation 
under the Act of April 2, 1868, instead 
of the Act of 1901, for serving sub- 
pcduas for Quarter Sessions Court, 
where the sheriff assumed th» duties 
of his office prior to the passage of the 
Act of 1901, as such services were per- 
formed not as constable but as sheriff's 
officer. Hunter vs. Lebanon County. 268 

Fees — Notice of continuance of case — 8iU>~ 
parMs.— Where a case on the trial list 
is continued three days before the be- 
ginning of the term at the instance of 
the defendant who is ordered to pay 
such costs as the plaintiff might incur 
by reason of the continuance, and it is 
agreed that counsel for the plaintiff 
shall - notify the eleven witnesses sub- 
poenaed for the plaintiff of the con- 
tinuance, and said notification is made 
by the constable who served the sub- 
posnas, the constable's compensation 
for serving the notices will not be 
allowed as costs in addition to his fees 
for serving the subposnas. Ranck vs. 

Brackbill 898 

CONSTITUTIONAL LAW. 

Act of April 17, 1876, is unconstitutional 
so far as it relates to appeals to C. P. in 
suits for penalties. Com. vs. Fasnacht 48 

Act of June 25, 1895, is unconstitutional. 808 

Act of July 21, 1895, is unconstitutional 
if it is intended to create the office of 
County Director of the Poor. Nissley 

vs. County 887 

CONSTRUCTION: See Wills. 
CONTRACTS: See Affidavit of Db- 

^ fense; Banks and Banking; Dbced- 
ENTs' Estates; Deeds; Eyidbncb; 
Judgment; Principal and Agent; 
Principal and Surbtt; Salbs; Sbt- 
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oItf; Tblbpaonb and Tblbobaph 
C01CPANIB8; Water Companies. 
Time. — Time not esseuce of contract 
though specified, except within reason- 
able bounds, but becomes essence if 
extended by agreement. Svenson vi, 

Bohrer 887 

Time — Waiver, — If time is made the 
essence of a contract it may be waived 
bj the conduct of the parties as where 
they go an negotiating after the time 
has passed. Hertgen v$. Heed .... 848 

CONTRIBUTORY NEGLIGENCE : See 
Evidence. 

CORPORATIONS : See Boroughs; 
Cities; Electric Light Companies; 
Railroads and Railways; Trusts 
AND Trustees; Principal and 
Sukbtt; Water Companies. 

COSTS: See Affidavit of defense; 
Boroughs; Constables; Decedents' 
Estates ; New Trial ; Practice ; 
ROADB, Streets and Highways. 

COUNTY: See Practice; Principal and 
Surety. 

CRIMINAL LAW: See Profane SwkAR- 

ING. 

Second indictment for eame offen$e,—A 
second indictment may be returned to 
a subsequent court for the same offense 
after a grand jury has ignored the first; 
the ignoi'ed indictment can not be sent 
to the same or another grand jury; that 
two indictments are for same offense 
must be proved and can not be pre- 
sumed by Court from inspection. Com. 
M.Snyder 277 

Embe£slement — Teat colleetor.^A default- 
ing tax collector may be prosecuted for 
embezzlement under Act of June 8, 
1885, notwithstanding the pendency of 
proceedings under the Act of April 11, 
1799, Sec. 18. Com. vs. Miller . . . . 28R 

Indictment — Amendment— Practice. — The 
Court will on motion permit the amend- 
ment of mere formal defects in an in- 
dictment. Ibi 
DAMAGES : See Contract; Interest; 
Negligence; Partnership; Prac- 
tice ; Railroads and Railways ; 
Roads, Streets and Highways; 
Sales; Telephone and Telegraph 
Companies. 
DECEDENTS' ESTATES. See Evi- 
dencb; Judgment; Lunacy; Subro- 
gation. 

Unexercised power. — An unexercised 
power to sell decedents' real estate 
does not work a conversion; when can 
not be exercised subs quent to death of 
residuary legatee. Kennedy's Ex's vs. 
Knight 9 

ExeerSor— Reimbursement for expenses — 
lAmitatuyM^SeUUment.—Yfhen execu- 
tor may be reimbursed from real estate 
for costs of settlement advanced; limi- 
tation runs from filing of account ex- 
cept for debt due executor from de- 
cedent Hartz's Estate 25 



PAftI 

Death benefit — Widow — Executor^ s ac- 
count. — A death benefit paid by a bene- 
ficial society is the personal property of 
the widow, and where she pays the 
same over to the executor in part pay- 
ment of a debt due him from the de- 
cedent, he need not charge himself 
with it in his account. lb. 

Presumption. — Relationship of step-father 
and step-daughter does not rebut pre- 
sumption that decedent promised to 
pay for services. Oehman's Estate . 86 

Married woman. — A married woman is 
entitled to recover for her earnings 
irom a decedent's estate. lb. 

Sale of real estate. — A sale of decedent's 
real estate will not be set aside because 
more than two years had elapsed since 
the decedent's death, where the sched- 
ule included expenses of administra- 
tion anrf administrator's compensation. 
Turner's Estate 88 

Sale and partition of real estate. — When 
Court will not allow sale by adminis- 
trator or partition by heir of decedent's 
leal estate against which are Hens to 
its full value. Butts' Estate .... 41 

Collateral inheritance tax. — When ool- 
lateial inheritance tax on specific lega- 
cies is not pavable out of the relfdaary 
fund. Miller's Estate 42 

Restraint of marriage. — When a bequest 
on condition that legatee, decedent's 
husband, remains a widower is void. 
Gast's Estate 48 

Suit for services — Evidence — WiU. — 
Where a plaintiff' in a suit against a de- 
cedent's estate on an alleged contract 
declared on and specifically set forth, 
to pay a fixed sum for certain services, 
the will of the decedent containing a 
revoked legacy to claimant is not ad- 
missible in evidence in support of the 
claim, nor is it permissible for the jury 
to ascertain the value of the services on 
the basis of a quantum meruit. Wolf 
V8. Yeager's Ex^rs 67 

Executors — SurcTiarge of interest — RenUU. 
— When executors should be sur- 
charged for interest on proceeds of sale 
of real estate and rental for real estate 
occupied. Fendrick's Estate .... 69 

Audit — Attending, — Executor not entitled 
to allowance for attending the audit. 
lb. 

Widow^s dower — Advancements. — The 
children of an intestate who have been 
advanced in his life time are not re- 
quired to bring their advancements into 
hotchpot for the benefit of the widow. 
Carpenter's Estate 71 

WiUs-^DistrHmtion. — When under will 
pecuniary legacies are payable out a 
real estate, the husband and heirs of the 
decedent taking same as under intes- 
tate laws. Hershey's Estate 78 

Trustees — Commission. — Compensation 
for collecting income is properly de- 
ducted from income and for oonserra- 
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tion of principal may be dedaoted from 

?riDcipal wheD trust ends. GroflTs 
rast Estate 76 

Bremmed contract, — A. claimant i«rho was 
engaged to marry the decedent can not 
recover from bis estate under an im- 
plied contract for liis boarding, wash- 
ing and nursing while visiting at her 
home. Baer's Estote 126 

WUU^Oonversion, — Land directed to be 
changed into money or money inio land 
is to be considered and treated as that 
species of property into which it is 
directed to be converted, although 
there is in fact no conversion. Mo- 
Cauley m. Bomberger 182 

Same — Deed — Election. — Where the 
whole beneficial interest in the land or 
money directed to be converted belongs 
to the person for whose use it is given, 
equity will permit- him to elect to take 
in land or money as the subject hap- 

* pens to be at the moment. The mak- 
ing of a deed by the person entitled 
shows his election to take the land 
itself instead of the proceeds, lb, 

WiXU— Legacy for city park, — When, under 
a will bequeathing a farm ^nd the in- 
come of half of the residuary estate to 
a city, designating the executors and 
certain city officials as a park commis- 
sion, for the purpose of maintaining a 
city park, the half of said residuum 
should be awarded to said park com- 
missioners and not to the board of city 
trusts organized under the Act of 1901, 
or to the city. Long's Entate . . 161 

Collateral inlurUance tax — Charitable be- 
quests— Cemeteries. — A legacy in trust, 
the income to be donated to caring for 
the last resting place of all of the rela- 
tions of the testatrix, involving inci- 
dentally her own, is subject to collateral 
inheritance tax. Long's Estate . . . 174 

Trustee — Rtmoval — Bond, — What reasons 
insufficient to move the Court to re- 
move a testamentary trustee or order 
him to give security. Denlinger's Es- 
tate 280 

Sale of real estate in other county,— Where 
the Orphans' Court of Chester County, 
the domicile of the decedent, was satis- 
fied as to the propriety of a sale of the 
decedent's real estate in Lancaster 
County for payment of debts, the 
Orphans' Court of Lancaster County 
has no jurisdiction to investigate the 
regularity or advisability of the pro- 
ceedings which led the former Court to 
enter such degree. Bonder's Estate . 281 

Same — Exceptions — Practice.—^ xceptions 
to sale of real estate must be supported 
by affidavit and filed before the abso- 
lute confirmation of the sale. lb. 

Discretionary power of sale. — Where exe- 
cutors are given a discretionary power 
to sell the real estate when ** for the 
best interest of " the estate, the Court 
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will not interfere at the instance of a 
legatee entitled to part of the proceeds 
when sold and order a sale in the ab- 
sence of fraud or proof of abuse of 
their discretion and merely on the 
ground of unreasonableness in its exer- 
cise. Brown's Estate 244 

Spendthrift trust, — When a bequest of in- 
come for life without remainder over 
constitutes a valid spendthrift trust. 
Miunich's Estate 265 

Suit for services— Expectation of legacy. — 
There can be no i*ecovery against a 
decedent's estate for services rendered 
in expectation of a legacy. Funk «•. 
Bwope's Estate 267 

Suit for service — Evidence — New trial,— 
It is proper to caution the jury in a 
suit for services against a decedent's es- 
tate of the suspicious character of such 
claims and as to necessity of requir- 
ing strictest proof of the same, lb. 

Same — Wills,— In an action against a de- 
cedent's estate to recover on a miontum 
meruit for services, revoked wills of the 
decedent containing legacies to claim- 
ant are not admissible in evid«ince to 
fix the measure of damages. The 
proper mea8ure of damages is the yalne 
of the services, lb. 

Same— Admission — Neto trial, — ^In such 
case it is error to affirm without quali- 
fication a point that if the jury believed 
that the plaintiff said to the decedent 
before her death that she did not owe 
him anything, the verdict should be for 
the defendant. The jury should be 
allowed to4>ass upon the circumstances 
surrounding the admission, and meas- 
ure its actual truth and meaning, eyen 
if they believed it was made. lb. 

Partition, — An inquest should be set 
aside where the property, as shown by 
the petition, was derived partly fh>m 
each of two different decedents' es- 
tates, but the docket entries, endorse- 
ments and return are in the name of 
but one of said estates. Hogg's Es- 
tate 278 

Wills- Construction— Rule in Shelly^ s case, 
— Where a testator bequeathed per- 
sonal property to be held by her exe- 
cutors for the use of her son during 
his lifetime and after his death to his 
heirs, and it appears that she did not 
intend to give the son an absolute es- 
tate, knowing him to be a spendthrift, 
and used the word "heirs" in the 
sense of children, the fund shonld be 
awai*ded, on the death of the legatee, 
to his children and not to his adminis- 
trator. Toder's Estate 294 

Same,— The word ** children " in a will 
is primarily and generally a word of 
purchase, and, while it may be used to 
signify *' heirs " or ** heirs of the body, " 
it will not be so construed unless the 
testator has employed other words in- 
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dioating an InteDtion to use it at a word 
of limitatioD. Fahnestook v». Smith . 859 

Auditor — Judgment — Widow — Fraud. — 
Judgment may be attacked collaterally 
as collusive before an auditor by the 
widow of the judgment debtor. Miller 
Estate 861 

Samo^Apreement to open^PUading— Set- 
off — JSindence — Burden of proof, — An 
auditor may determine the amount due 
on a Judgment given by the decedent, 
and attacked as collusive without an 
agreement of parties to submit it to 
him, but where the parties made such 
an agreement it opened the judgment 
not generally but subject to the pleas 
of payment and set-off entered in an 
issue previously formed in G. P. to de- 
termine whether the judgment was 
collusive as to the widow's dower 
rights, which made the judgment ad- 
missible as prima faeie evidence of the 
debt and threw the burden of proof on 
the widow; where evidence sufficient to 
show judgment to be a trust and partly 
as collateral security. lb. 

Auditor* » flndinge. — An auditor's findings 
of fact will not be reversed except for 
dear error, lb. 

Jurisdiction of 0. O. — Ooneent. — Consent 
of parties cannot give to O. C. jurisdic- 
tion where it does not already have it. 
lb. 
DEED: See Dbobdbnts' Estatbb; Exb- 
cution; Trusts and Trubtbbs. 

Deneription. — When courses and dis- 
tances in a deed must give way to 
boundaries found upon the ground. 
Weeber m. Kamm 45 

Exeeutor — Power in wiU — Presumption.—' 
A conveyance individually by an exec- 
utor with power to sell and without in- 
dividual interest will be construed as 
an execution of the power. McCauley 
vs. Heise 818 

/Sonte.-r Where a will directs the executrix 
to sell real estate coupled with a direc- 
tion to build a house on another tract 
devised to her out of the purchase 
money, the fact that she built the house 
before the sale will not invalidate the 
sale under said power, lb. 

Bestrictions — Sue of House. — Where real 
property is conveyed in fee, restrictions 
in the use of it are not favored; and 
are to be strictly construed, and will 
not be enforced in a case not within the 
original purposes of the restriction: 
when restriction requiring two-story 
house will not be held to prevent erec- 
tion of one-story church. Frantz m. 
Weaver 884 

Agreement to reconvey— Laches. — When 
equity will not compel a reconveyal of 
real estate, on application four months 
after the time to which the original 
time mentioned in the agreement had 
been extended for the reconveyal agreed 



upon on repayment of the original pur- 
chase price and costs ; time became of ' 
the essence of the agreement when it 
was extended. Svenson ns. ^ohrer . . 887 
Equity — Etformation of deed^Evidence. 
— The jurisdiction of equity to reform 
a deed which by mistake fails to ex- 
press the intention of the paities at the 
time is unquestionable, but such power 
must be exercised witJi great caution 
and only in clear cases where actual 
mistake is proven; when evidence in- 
sufficient to warrant order of reforma- 
tion. Heise vs. McCauley 409 

DESERTION. 
Practice — Maintenance — Increase of. — 
Where no material change appears in 
the circumstances of either of the par- 
ties an original order for maintenance 
should not be disturbed. Com. ds. 

Ames 808 

Maintenance — Articles of Separation. — 
Agreement in articles of separation to - 
pay 12 a week for support of a child 
will not prevent the court from making 
order for maintenance for the child. 
Com. vs. Bair 89» 

DOMESTIC ATTACHMENT: See At- 

TACHMBNT. 

DOWER: See Dbobdbnts' Estatbb. 
ELECTION LAW. 

Popular Election of Judges. Articles . 72 
ELECTRIC LIGHT COMPANIES: See 
Tblbfhonb and Tblboraph Com- 

PANIB8. 

City struts — Indvoidual. — An individual is 
on an equal footing with a corporation 
in the ownership and maintenance in 
the streets of a municipality of wires 
and poles for public electric lighting 
purposes, subject to municipal control. 

Melcher vs. U. T. and T. Co 401 

ELECTRIC WIRES: See Tblephonb 

AND TbLBGBAPH CO. 

EMBEZZLEMENT: See Attornbt at 
Law; Criminal Law. 

EMPLOYER AND EMPLOYEE . See 
Injunction. 

EQUITY: See Dbbd ; Injunction ; Nui- 
sance; Partnership. 
Practice— Injunctiou — Issues raised by 
pleadings. — The only issue to be passed 
upon in a suit in equity are tbone raised 
by the pleadings; when; the complaint 
and prayer being againsc the laying of 
a railroad track above the escablished 
grade of a street, the question of the 
right to lay the track at grade is not in- 
volved, alt.hough the bill avers that the 
track is laid **in violation of law," and 
asks that the defendants be enjoined 
from '* in any way encumbering " said 
street, and for general relief. Zook vs. 

P. R. R. Co 822 

Bequest* for findings. — W hen requests for 
findings are too numerous; how to re- 
duce the number. Becker vs. Hill . . 845 
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ERRORS AND APPEALS: See Ap- 

PBAIiS. 

ESTOPPEL: See Evidence; Insurance. ' 
EVIDENCE: See Ckrtiarari; Dbcbd- 
bnt's Estates; Justices of the 
Peace; New Trial; Practice; Sale. 

Res adjudicata, — Evidence is not admissi- 
ble in suit by material men on a oon- 
ti'ao tor's bond to show that their claim 
was Dot included in settlement of suit 
against the city by the contractor. City 
to use of Penn Iron Co^ w. Prescoln . 1 

Part payment — Agency. — Part payment is 
strong evidence of ratification of unau- 
thorized contract of agent but not con- 
clusive. »Iohn C. Cochran Co., vs. In- 
temational Cream Separator Co. ... 13 

DecedenCs estate — Assignment of share, — 
When, the share of an heir of the de- 
cedent's estate having been transferred 
an collateral security for certain notes 
^ alleged to be forged or made to com- 
' pound forgeries, the evidence offered 
is inadmissible and insufficient to sus- 
tain such allegations. Hartz's estate . 25 

Insurance application. — ^In action for a 
receiver's assessment on an insurance 
policy the defendant cannot complain on 
appeal of the admisHion in evidence of 
his applications for his live stock insur- 
ance policies because copies thereof had 
not been attached to the policien, as re- 
quired by the Act of May 11, 1881, 
where, at the trial he based his objec- 
tion on the ground that they had been 
returned and canceled and did not state 
with precision that his objection was 
based on the provisions of said Act. 
Snader receiver vs. Bomberger .... 81 

Memorandum of sale. — When memoran- 
dum showing terms of sale admissible 
as part of res gestae in suit for goods 
sold. Eratzenstein vs. B. & C. S. 
Bpangler 86 

Weighing the evidence. Anecdote. . . 88 

8a^ — Fraud — Contemporaneous Deal- 
ings. — In an action by a vendor claim, 
ing the right to rescind a contract of sale 
fbr fraudulent representations by the 
vendee, evidence is admissible of con- 
temporaneous dealings of the vendee 
similar in kind, having an apparent 
common and fraudulent result and in- 
dicating a scheme or general purpose 
to procure merchandise on credit and 
without paying for it make it liable to 
execution.. Kirk Johnson & Co., vs, 
Groff '. 97 

Beplevin. — In replevin the defendant may 
defeat the plaintifTs title by showing 
title in himself as in a stranger. Kirk 
Johnson & Co., vs. Grofif 97 

Attorney — Judgment — Trust, — Attorney 
may testify for what purpose a judg- 
ment was confessed to him in trust as 
against a subsequent transferee of the 
judgment. Huberts Assd. Estate . . 106 

Order for goods.—ln a suit on a book 



account for fertilizers sold and de- 

. livered, it is not error to admit in evi- 
dence a mere order or agreement for 
the sale of fertilizers at the prioes 
named therein in carload lots without 
specifying any particular amount to be 
delivered thereunder, which agreement 
was not embodied in the stotement. 
B. Frank Coe Co. vs, Eichenbeig . . . 121 

Negligence — Breaking of scaffold. — Where, 
in an action for damages for a fatal 
accident caused by the breaking of a 
scaffold, the scaffold was proven to 
have been constructed under the super- 
vision and by direction of the defend- 
ant, and several witnesses testified to 
its unsafeness, there is sufficient evi- 
dence of negligence to go to the jury. 
Geist vs. Rapp 145, 806 

Water companies— Boroughs — Contract, — 
In a suit by a water company against a 
borough on a contract to supply water, 
evidence of an expert who had meas- 
ured the water supply during the win- 
ter is admissible as to the supply dar- 
ing the summer, but entitled to little 
weight. Ephrata Water Co. vs, Eph- 
rataBoro 149 

Same — Estoppel, — Where in such case it 
appears that the plaintiff submitted to 
the defendant a new contract subse- 
quent to the one on which the suit was 
brought, which new contract failed to 
be adopted by the borough authorities, 
proceedings relating to it are admissi- 
ble in evidence, on the question of 
whether there had been a mutual 
rescission of the old contract, but it is 
not conclusive as an estoppel against 
the plaintiff. lb. 

Insurance policy —Trantfer of to husband^s 
creditors. — Where, in a suit to set a 
transfer by a wife of an insurance 
policy to her husband's creditors, the 
evidence is insufficient to set aside said 
transfer. Pioso vs. Bitzer 168 

8ame,^— In such case a daughter of the 
beneficiary who acted as interpreter be- 
tween her mother and the notary pub- 
lic was properly refused to be allowed 
to testify what was said in German, 
also evidence of a subsequent effect to 
have the transfer ratified was properly 
refused. lb. 

Receipt — Conclusiveness of — Fraud, — A 
receipt for money is prima faeie evi- 
dence of payment, but is not conclusive 
and is subject to explanation. Where, 
however, a receipt in full represents the 
balance found to be due upon an ac- 
count stated between the parties in- 
volving mutual dealings covering a 
long period of time, it should only be 
set aside for weighty reasons. Fraud, 
accident or mistake would be sufficient 
to avoid such an instrument, but in 
such a case the cause of avoidance 
should clearly appear. Guhl vs, Frank. 2^ 
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Check of decedent. — When evidence to set 
»6ide the check of a decedent insuiB- . 
dent to go to the jary and there being 
evidence to soBtain the check a verdict 
should be directed snstainiDg the 
check. Central Gnar. Co. ««. White 

etal 880 

Partnerehip — DUaolutton. — Evidence of 
feelings of withdrawing partner to- 
wards remaiDing partner not admidsible 
to prove cause for withdrawal unless 
manifested by words or acts. Becker 

v$. Hill 845 

EXECUTION: See Mortoagb ; Tbustb 

AND TbUBTBBB ; VOLUNTABT PaT- 
KB19T. 

Sheriff^ B ioU — Notice — Lac?ie$ — Irregu- 
laritiee, — It is too late to object to 
irregularities in giving notice of a 
sherifTs sale after the deed has been 
acknowledged, delivered to the pur- 
chaser and recorded and the purchase 
mouey paid. Eberly vi, Billingsfelt . Ill 

Same. — ^A sheriff's sale will not be set 
aside for irregularities in the notice to 
the defendant where the defendant bad 
actual notice and attended the sale. lb. 

fiome.— Where the sheriff left a sale bill 
at the defendant's residence during his 
absence from home, this is sufficient 
notice to the defendant, lb. 

Same. — The return of a sheriff's sale is 
not irregular because it is not entered 
on the docket and its endorsement on 
the writ is not sworn to. lb. 

FuBturet. — A planer and lathe in a 
machine shop and a wood-planer in a 
saw-mill attached only by removable 
belting are part of the realty as be- 
tween the owner and an execution 
creditor, being essential to the owner's 
business; what constitutes a fixture 
and when question for Court and when 
for jury. Hess' Estate v$. Ritchie . . 260 

Improvements. — A lien creditor has a 
right not only to what is upon the 
premises when he obtains his lien, but 
also to such improvements as may 
afterwards be placed thereon, lb. 

Judgment note — CondUUm. — That judg- 
ment note was signed conditionally 
may be shown by parol. By rod e«. 
Sweigart 374 

Deed— -Mortgage — Distribution. — A cred- 
itor may sell the ostensible title of his 
debtor and bid it in at the sheriff's sale 
at any price he sees fit, but the pur- 
chase money must be distributed to 
existing liens against the debtor and 
the purchasing creditor cannot claim 
the purchase money on the ground that 
the defeasance on which the debtors' 
supposed equities depended was void 
under the Act of 1881 and the pur- 
chase was made by mistake as the pur- 
chaser already had the complete title 
by deed. Eberly's Adm'x et. iShirk . 297 

Same.^Snoh defeasance, although not 
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enforceable under the Act of 1881 by 
the grantor to reduce the deed to a 
mortage, if recognized by the grantee 
was an interest in the grantor which 
any creditor might sell for whatever it 
would bring. 76. 

Fiartnership--Dissohition. — A withdraw- 
ing partner should not be allowed to 
prove as cause for withdrawal the state 
of his feelings toward the remaining 
partners except where such feelings 
were manifested by words or acts. 
Becker vs. Hill 845 

Judgment. — When evidence sufficient to 
show that a judgment was given by a 
decedent in trust, and partly as collat- 
eral. Miller's Estate 861 

Reformation of deed. — Where evidence 
that deed did not express intention of 
parties not strong enough to warrant 
order of reformation. Heise vs. Mo- 

Cauley 409 

EXECUTORS: See Dbcbdents' Estatbb^ 

Dbbds. 
EXEMPTION (DEBTORS): See Assign- 

MBNT FOR CrBDITOBS. 

FEE: See Attobnbt at Law; Con- 
8TABLB ; Costs ; Mobtoagb ; Poor 
Law. 

FIXTURES: See Execution. 

FOREIGN ATTACHMENT. 
IMor assianment by debtor. — An attach- 
ing creditor stands in the shoes of his 
debtor, and the debtor who has as- 
signed his interest for value, cannot 
claim it as against his assignee. House 
vs Harshberger 890 

FRAUD: See Contracts; Dbcbdbnts' 
Estates ; Eyidbnob ; Insuranck ; 
Sales. 

GUARANTY: See Sale. 

GUARDIAN AND WARD. 
Ma/rriage — Consent — Parent and child. — 
Where a father refuses to give his con- 
sent to the marriage of his minor 
daughter, the court may appoint a guar- 
dian for the purpose of giving such 
consent. In re Ida Leber 804 

HIGHWAYS : See Road Law. 

HUSBAND AND WIFE: See Trusts and 
Trustees ; Desertion ; Insurance 
Law. 
Agency — Presumption. — Wife acts pre- 
sumably as agent of her husband in em- 
ployment of domestic servants. Geh- 
man's Estate 86 

INDICTMENT; See Criminal Law. 

INJUNCTION: See Nuisance; Partner- 
ship; Railroads and Railways; Tel- 
ephone and Telegraph Companies. 
Unincorporated labor union — Strikes.^ 
The court will enjoin the striking 
members of an uuincotporated local 
labor union and all others notified from 
accosting, stopping and interfering with 
any persons in order to induce them to 
leave or prevent them from entering the 
plaintiff's employ and from threatening 
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them or oalling them "scab,'* or other 
approbriouB epithet, and pioketing the 
vicinitj and loitering about the plain- 
tiff's premises and the approaches 
thereto for such purpose. Maiietta 

Casting Co. vs, Thuma et al 185 

INSOLVENT LAW. 

Prcictke — Appeal — Judgment, — Alleged 
insolvent who filed no answer to peti- 
tion cannot appeal from discharge of 
rale. Real parties are the nnsecured 
creditors and the secured creditor, who 
was proceeding on his judgment; judg- 
ment entered before Act of 1901 can. 
not be attacked. Insolvency of Good . 58 
INSURANCE: See Decbdbnts' Estates; 
Etidbnob; Nbw Trial. 

Beeeiveri — Ai$e$sment$ — Set-off — Settle- 
fMnt, — Assessments authorized by 
court after appointment of receiver of 
mutual insurance company are conclu- 
sive as to necessity and amount; settle- 
ment with agent of company no defense 
unless authority shown; former assess- 
ment paid no set-off; withdrawal no re- 
lease from liability for losses while a 
member. Snader, receiver, u, Bom- 
berger 81 

Insurance on lives of infants. Article . 90 

M(trried iooman — Surety. — A married 
woman who is the beneficiary of a life 
insurance policy may transfer her inter- 
est therein as security for her husband's 
debt. Pioso va, Bitzer 158 

Herr's Ex'triz m. Reinoehl 291 

Same — Fraud — i^id«n^.— Such transfer 
can only be set aside by evidence by 
two witnesses of fraud, accident or mis- 
take in its procurement, or fraudulent 
use afterwards. Pioso v$. Bitzer 158 

Same — Laehee, — In such case the bene- 
ficiary was guilty of laches in taking no 
steps to set aside the transfer until two 
years after her discovery of the alleged 
fraud. lb, 

Same—OhUdren^i intereet— Estoppel,— -An 
assignment of an insurance policy by 
the insured and his wife, the policy 
being for her sole use if living and if not 
living for her children, Ih not invalid by 
reason of the children's interest not 
having been assigned where the wife 
survived her husband; the children not 
claiming the insurance money, the 
widow is estopped from setting up their 
interest to avoid her assignment. 
Herr's Ex'triz V8. Reinoehl 291 

Aiiignment aa eoUateral for note, — An as- 
signment to A and B as collateral se- 
curity for their liability as sureties on 
a oeitain note, *' and any renewals and, 
secondly, for any other endorsements," 
covers also a note signed jointly by B 
and the assignor subsequently to the 
assignment and a note endorsed by A 
alone. lb. 
INTEREST : See Dbcbdbnts' Estate ; 

MOBTeAGB. 
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Verdict — Damages, — While interest as 
such cannot be allowed on a plaintiff's 
claim for damages, the jury has a right 
to consider the time intervening as an 
element in making up its verdict. Gar- 

ber vs. Telephone Co 878 

JOINDER: See Practicb. 
JUDGES. 

Popular election of judges. Article . . 72 
JUDGMENT: See Affidavit of De- 
fense; Attornbt at Law; Dbobi>- 
ENT8' Estates; Evidence; Execu- 
tion; Insolvent Law; Landlord 
AND Tenant; Set-off; Subrogation; 
Voluntary Payment, 

Agency — Attorney at LavH^Judgment. — 
Court will not satisfy a judgment where 
defendanc paid the amount due thereon 
to an attorney not authorized to receive 
it who failed to pay it over. Zimmer- 
man vs. Floyd 17 

Same, — One who is general attorney has 
not power to satisfy a judgment ob- 
tained by confession without the aid of 
his professional skill, unless authorised 
specially to do so. Jb, 

Notice — Attorney — Trust.— The knowl- 
edge by an attorney of the purpose for 
which a judgment was given "in 
trust" will t^ imputed to the client 
who has employed him in the matter, 
and prevent the client from reaping the 
benefit of a subnequent transfer to him 
of the judgment for a different pur- 
pose. Huber's Ass'd Estate 105 

Note — Conditional signing — Opening. — 
Where a judgment was entered on a 
note signed by the defendants on con- 
dition that it should not be binding un- 
less signed also by cei*tam other parties, 
who failed to sign it, the judgment will 
be opened and defendants let into a 
defense. By rod vs. Sweigart .... 274 

Bond— Death of defendant, — Judgment 
entered on a bond after the death of the 
defendant is a mere nullity. By rod 9S, 
Sweigart .... 274 

Another judgment against a labor union. 
Article 820 

Attorney at law — Negligence, — The Court 
will not open at the instance of new 
counsel, a judgment all)wed to be 
entered through the failure to take the 
right course, or mistake of law, or 
'negligence of former counsel for the 
defendant. Rehm vs. Askew .... 896 
JUSTICE OF THE PEACE : See Land- 
lord and Tenant. 

$Summons— Constable's return of service,— 
The constable's return as to the service 
of a magistrate's summons may be con- 
tradicted by parol on certiorari and the 
judgment set aside if improper. 
Nissley vs. Hoffman . . 49 

Same. — Act of 1901 requires service of 
summons by copy and service by ** pro- 
ducing original," etc., is not valid. 
Witmyer vs, Ereider 50 
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Praeiiee — Quashing of writ^ Appeal — LU 
pendens. — Court cannot qnash writ on 
appeal because of former suit i>ending 
in court. Long v; Zug 52 

Long f>%. Haokman 58 

Juriedietion — Waiver — Service of sum- 
mon». — A defendant cannot question 
the jurisdiction of a magistrate by 
reason of alleged improper service of 
the summons, after he has appealed to 
Court, entered a general appearan'^e 
and a plea, and proceeded to trial upon 
the merits. Silly vs, Burt 65 

Norton vs. Schmidt 66 

Constable — Writs . — Magistrate cannot 
arbitrarily say a constable is next and 
most convenient to a defendant to 
serve a writ when in fact he is not, and 
if not he need not serve the writ. 
Smith M. Miller • 116 

Fhlse record. — Judgment will be reversed 
on certiorari where record states that 
plaintiff appeared and it is shown he 
did not. lb. 

Certiorari. — The Court may on certiorari 
take note of a fatal error not embodied 
in the exceptions, lb. 

A ttachment — Certiorari — Waiver. — A de- 
fendant in attachment proceedings be- 
fore a magistrate, who appears and 
takes part in a hearing on the merits, 
thereby waives his right to take advant- 
age of the plaintiffs failure to file a 
proper bond, or the constable's failure 
to serve a copy of the inventory of the 
goods attached on the defendant or to 
state specifically in his return the man- 
ner of service of the writ, although the 
defendant protested against said irregu- 
laiities before he testified at the hear 
ing. Appelvt. Oppenheimer .... 206 

Certiorari^Reeord. — A certiorari brings 
up only the record, and the notes of 
testimony showing also the oblections 
made by parties during the hearing be- 
fore the magistrate are not part of the 
record; a magistrate is liable if he 
falsifies the record. lb. 

Landlord and tenant — Notice. — The Land- 
lord and Tenant Act of December 14, 
1868, does not apply unless there was a 
lease for a certain term with a fixed 
rent reserved. Hence, where the agree- 
ment was that the tenant was to live on 
the premises while he worked for thd 
owner, the latter cannot, when he ceases 
to work, give him three months' notice 
and at the end of that time invoke said 
Act to recover possession. Deisinger 
vs. Shaub 257 

Same — Summary conviction.-— In case of 
summary conviction, as proceedings 
under Landlord and Tenant Act of 1868, 
Jurisdiction must be shown by record. 

lb. 

Appeal — FUing of— Evidence. — An appeal 
from a magistrate's judgment, not filed 
until after the next return day, will be 



stricken off where the appellant took 
the appeal to his home ten days before 
the return day and his testimony that 
he was misled by the magistrate is 
uncorroborated and contradicted by the 
latter. Reiuhart vs. Sener 811 

Appeal—Filing of. — An appeal from a 
magistrate's judgment will not be 
stricken off because not filed on or be- 
fore the first day of the next term where 
the appellant was misled by the mag- 
istrate as to the time when the appeal 
had to be entered. Lingle vs. Erb . . 812 

Landlord and tenant — Lea^e from month 
to month — Proceedings to recover pos- 
session on the expiration of a lease from 
month to month are not within the Act 
of 1868, and a single justice is without 
jurisdiction thereunder. Such proceed- 
ings should be had under the Act of 
1772. Spidle vs. Hess 885 

Same. — Where a tenant from month to 
month holds over for more than a year, 
he does not become a tenant from year 
to year, but remains a tenant from 
month to month, lb. 

Same— Jurisdiction — Record. — What rec- 
ord must show to give magistrate juris- 
diction under the Act of 1868. lb. 
LABOR UNION : See Ihjukction. 

Another judgment against a labor union. 

Article 830 

LACHES : BeeDsBD; Execution; Insur- 
ance; Principal and Surety. 
LANDLORD AND TENANT: See Jus- 
tice OF THE Peace; Summary Con- 

VICTION. 

Bond— Appeal from judgment for posses- 
sion — Set'ojf—Res acfjuiUeata. — In an 
action on a bond given on appeal from 
the magisti*ate's judgment for plaintiff 
in proceedings to obtain possession for 
non- payment of rent under the Act of 
April 8, 1880, a set-ofi* may be offered In 
defense which had previously been 
offered on the trial of the appeal. Mc- 
Michael vs. McFalls 898 

Landlord* s warrant — Replevin — Bond — 
Married woman — Judgment — Affidavit 
of defense. — Where goods levied on 
under a landlord's warrant were re- 
plevied by the lessee's wife on whose 
replevin bond a married woman was 
the surety, no objection being made 
thereto, and judgment was entered for 
want uf an affidavit of defense, the 
plaintiff will not be ruled to perfect her 
bond and the defendant permitted to 
file an affidavit of defense on a petition 
not embodying a prayer for the opening 
of the judgment, such replevin bond is 
not absolutely void. Rehm vs. Askew. 895 
LAW : See Attorney at Law. 

The antiquity of the law. Article ... 888 
LAW EXAMINERS. 

New rules of State Board of Law Exam- 
iners . . 16 

Beport of State Board of Law Examiners 899 
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LAWYER : See Attobnbt at Law. 

LEASE : See Justices of the Peace ; 
Landlord and Tenant. 

LEQAGY: See Decedents' Estates; 
Lunacy. 

LIBEL. 
The Press in a Frenzy. Article .... 287 

LICENCES : See Liquor Law. 

LIEN : See Execution ; Judgment ; 
Mortgage. 

LIFE INSURANCE : See Insurance. 

LINCOLN. 
Lincoln. Article 120 

LIQUOR LAW. 
License laws of ancient Babylon . . . 886 

LIS PENDENS: See Justice of the 
Peace. 

LUNACY. 
Maintenance — TtuH e$taU — Legacy. — 
When the court will order maintenance 
for a lunatic out of a trust estate be- 
queathed to her for life although she 
haa private means ample for her main- 
tenance. In re Harriet Longeneoker, 
lunatic 896 

MAGISTRATE: See Justice of the 
Peace. 

MAINTENANCE: See Desertion; 
Lunacy. 

MANDAMUS: See Banks and Banking; 
Deed. 

MARRIAGE LICENSE . See Guardian; 
AND Ward. 

MARRIED WOMEN: See Decedents' 
Estates; Husband and Wife; Roads, 
Streets and Highways; Insurance 
Law; Landlord and Tenant; Main- 
tenance. 

MASTER AND SERVANT: See Em- 
ployer AND Employee. 

MORTGAGE: See Execution; Subroga- 
tion; Voluntary Payment. 
JrUeresL — The unsupported oath of a 
mortgagor is not sufficient to prove an 
extension of time of payment beyond 
the date stipulated in the instrument 
when opposed by the oath of the mort- 
gagee. Moore v$. Moore . 61 

Attorney^ efeei. — The attorney's fee for 
collection inserted in mortgages is in 
the nature of a penalty and may be re- 
duced or even disallowed altogether at 
the discretion of the court Com. B. & 

L. Ass*n v$. Stroh 128 

6ame—£lxecution. — Whereby the acts of a 
plaintiff the defendant is lulled into 
fancied security, there should at least 
be a demand made upon him before 
execution or scire facias issues, in or- 
der to render him liable under a clause 
for attorney's commissions. lb. 
Same — Voluntary payments. — Where, 
however, the defendant in such cave has 
paid the amount of said commissions to 
the sheriff, although with instructions 
not to pay it over, this is a voluntary 
payment and the defendant cannot re- 
cover it from the sheriff. lb. 
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MORTUARY LAW. 

Right of the wicked to burial. Article . 68 
MUNICIPALITIES : See Boroughs, 
Cities; Electric Light Companies; 
Roads, Streets and Highways; 
Telephone and Telegraph Com- 
panies; Water Companies. 
NEGLIGENCE : See Evidences ; Judg- 
ment. 
NEW TRIAL : See Decedents' Estates. 

Conversation wUh juror — Ehidence. — 
When evidence of conversation of party 
with a juror is insufficient to allow new 
trial. Heiss to use vs. Bailey .... 51 

CaZct/ia<km«—5fl<-ojf.— Allowance of cal- 
culations showing items of claim, set- 
off, etc., within discretion of court and 
not ground for new trial. Khrhart vs. 
Standard Guard Rail Fastener Co. . . 86 

Compromise— Costs— Surplusage.^Where 
jury returns verdict for plaintiff, with 
defendant for costs, the part relating to 
costs should be stricken off as surplus* 
age: a compromise verdict is not ground 
for new tHal. Monitor Steam Genera- 
tor Co. vs. Miller W 

Trespass — Statement — Evidence. — When 
in an action of trespass for retention of 
personal property a new trial will not 
be granted because the evidence did not 
sustain the technical allegations of the 
old form statement used', such allega- 
tions being considered as mere surplus- 
age. Sellers vs. Shue 108 

Models. — When exhibition of model to 
jury not ground for new trkU. Geist 
vs. Rapp 145, 805 

Instructions of jury. — A failure to instruct 
the jury as to matters concerning which 
no request for instruction was made to 
the court by the parties, is not reason 
for a new trial. Ephrata Water Co. vs. 
Ephrata Boro 149 

Relationship of juror,— When relationship 
of juror to plaintiff not near enough to 
afford ground for new trial. lb. 

Insurance — Trantfer. — When new trial 
should not be allowed for refusing to 
send to jury, for want of sufficient evi- 
dence of fraud, a suit to set aside the 
transfer of an insurance poliov by a 
married woman to her husband^s cred- 
itors. Pioso vs. Bitzer 158 

Setoff— Evidences.— When it is ground 
for a new trial to allow the question of 
a set-off to go to the jury with the in- 
struction that it would be unsafe under 
the meagre testimony presented to find 
the ^et-off asked, where there is reallj 
no evidence of the set-off claimed be- 
yond a mere inference. Funk vs. 

Swope's Estote 267 

NOTE : See Promissory Note. 
NOTICE: See Execution; Judgment; 
Justice of the Peace ; Road0, 
Streets and Hiohwats. 
NUISANCE. 

InjunctUm — Chickens. — An injunction 
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will not be allowed at the instance of a 
hotel-keeper to stop the crowing of 
game oocks in the early morning on 
adioiniug premises, no direct damages 
being proven. Hillegas vs, Relnhart . 187 

PARENT AND CHILD: see Guakd- 
lAN AND Ward; Practice. 

PARTITION: See Decedents' Estates. 

PARTNERSHIP. 
DiMoluiion — Damage§ — Equity. — A part- 
nership for a fixed term may be dis- 
solved by either partner during the 
term, subject to liability in damages; 
abandonment of the business by a 
partner effects such dissolution with- 
out a decree in equity nor will equity 
intervene to prevent such dissolution, 
but will appoint a receiver; such ap- 
pointment does not. aflfect the rights of 
the parties to recover damages ; the as- 
certainment of damages which is the 
best method of adjusting the diflferenoes 
between the partner^, can be made in 
equity without a suit at law in such 
case; the partner withdrawing with- 
out justification, partner should not be 
compelled to suffer forfeiture of his 
rights as specified in the contract and 
damages besides, nor should he be 
allowed to prove as cause for dissolu- 
tion his feelings towards the remaining 
partner except where such feelings 
were manifested by words and acts. 
Becker o«. Hill .845 

PENNSYLVANIA STATE BAR AS- 
SOCIATION. 
Announcement of State Bar Meeting . . 188 
State Bar meeting. Article 272 

PLEADING: See Affidavit of De- 
fense; Decedents' Estate; De- 
sertion; Equity: Practice. 

POOR LAW. 
Fu9-~Pbor directors. —The Act of July 2, 
1895, amending the Act of March 81, 
1876, and inci easing the salaries of 
county officers including ** County 
Directors of the Poor " not mentioned 
in the Act of 1876, does not change the 
compensation of ** Directors of the 
Poor of Lancaster county," fixed at 
two dollars per day and mileage by the 
Special Act of Apnl 14, 1864. A 
salary cannot be increased which had 
no prior existence. Nissley vi. County. 887 

PRACTICE: See Constable; Criminal 
Law; Execution; Insolvent Law; 
Justice of the Peace; New Trial; 
Profane Swearing; Roads, Streets 
AND Hiohwatb; Slander. 
Summong — Quoihing of, — The writ will 
be quashed where plaintiff was dead 
when suit was brought. Reedmiller ut. 

Paranello 52 

Same, — ^The writ will be quashed where 

it was served on the defendant while 

he was attending court in another case. 

lb. 

FUa$—Appeal,^A plea of former action 



pending is too late after general issue; 
pleas in abatement should not be put 
in after pleas in bar; Court has no 
power to quash writ of magisti'ate on 
appeal because of former suit pending 
in court. Long vs. Zug 52 

Amended statement — Service. — Where an 
amended statement has been filed by 
leave of Court it is competent for the 
Court to make such order for personal 
service thereof and for the defendant's 
reply as the justice of the case may re- 
quire. Com. to use vs, Hershey et al, . 209 

Witnesses — Number of — Presumption, — 
Witnesses subpcanaed though not ex- 
amined and examined though not sub- 
poBuaed are entitled to payment. A 
party may call as many witnesses as 
he thinks necessary unless he is guilty 
of oppi-ession which must be proved 
and not presumed; when plaintiff guilty 
of oppression in number of witnesses 
subpoBnaed to sustain doubtful and 
abandoned portion of claim. Rider vs, 
Duffy 241,242 

Trial — Points. — It is unfair to the Court 
for counsel on the trial of a case to 
present to the Court a large number of 
points containing unnecessary repeti- 
tions of the same question clothed in 
slightly different verbiage. The points 
presented should set forth the ques- 
tions raised as clearly and briefly as 
possible. Funk vs. Swope's Estate . . 267 

Costly trials. Article 295 

Suit against railway for damages — Parent 
and child — Joinder — Amended statement 
— Limitations. — Under Section 1 of the 
Act of May 12, 1897, only one suit can 
be brought by a parent and a minor 
child for damages for an injury to the 
child not resulting in death, lind at 
least before the right of action is 
barred by the statute, either of said 
parties may join in an action brought 
in the name of the other. Cook vs. 
Traction Co 817 

Same. — In such case suit haying been 
brought by the parent, and, on a rule 
entered at the instance of the plaintiff 
on himself as father and next friend of 
the injured minor child to join in said 
action, the Court having ordered said 
rights of action to be joined in the one 
suit, and a statement having been filed 
for the child and an amended statement 
for the parent, said statements and rule 
will not be stricken off as improvident. 
The Court might have made the order 
on its own motion, and the order hav- 
ing been entered by it, it is presumed to 
have done so. Jb. 

Binding injunctions — Efeet of. — Where a 
trial judge gives a binding direction as 
to the verdict, what he said to the jury 
in explanation or comment on the case, 
and bis refusal to answer points be- 
comes entirely immaterial, if his con- 
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cinsion is right od the facts do error Is 
committed, though the reasons assigDed 
are iustifficient or even incorrect. Cent. 
Guar. Co. vs. White et al, 880 

Trial — Charge — Authorit%e$, — When a 
trial judge correctly states in his charge 
a proposition of law, it is not improper 
for him to read authorities in support 
of his view. Qarber «8. Telephone Co. 878 

Trial— Damages — Evidence.^lt is not im- 
proper for a trial judge in a suit for 
damages to instruct the jury that their 
verdict cannot he greater than the 
amount claimed, naming it, where a 
number of witnesses had testified to an 
amount of damages exceeding the 
amount claimed, lb, 
PRESUMPTION: Bee Decedents' Es- 
tates ; Husband and Wife ; Deed ; 
"Pra cticb 
PRINCIPAL AND AGENT: See Appi- 
DAVIT OF Defense; Evidence; Hus- 
band AND Wife; Insukance; Judg- 
ment. 

Authority of agent to contract. — Extent 
of. Cochran vb- Separator Co 13 

Zimmerman vs. Floyd et al 17 

Same. — Defendant in suit for insurance 
assessments can not prove settlement 
with company's agent Without showing 
his authority. Snader, receiver, tw. 
Bomherger 81 

Corporationi. — A corporation acts by its 
officers and agents, and no one can 
bind it except those who are expressly 
or impliedly authorized to do so. Who- 
ever, therefore, deals with it must 
satisfy himself of the authority of the 
person with whom he is contracting in 
order to bind the corporation. Bate- 
man vs. Hospital 288 

Contract — Part Paym&fit — Recovery of. — 
An agent for a disclosed principal who 
received money on a contract for the 
purchase of real estate made by him 
for ills principal and subsequently 
rescinded, cannot be held liable per- 
sonally for the money so paid in the 
absence of proof of his failure to pay 
over the money to his principal. Gable 
V8. Crane 877 

Repudiation of acts of agent. — When an 
agent exceeds his authority his princi- 
pal may repudiate the transaction alto- 
gether, yet he cannot adopt one part of 
it and i-epudiate another or disregard 
his agreements and retain the benefit 
of them. Melcher us. Telephone Co. . 401 
PRINCIPAL AND SURETY. See Affi- 
DAVIT OF Defense. 

CUies — Res a^judicata. — The surety on 
the bond of a city reservoir contractor 
for the use of the city is not liable to 
material men, although the bond covers 
'* materials furnished,'* where the city 
has settled a suit brought against it by 
the contractor for a balance claimed to 
be due under the contract. City, to 
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use of Penn Iron Co. et al. vs. Fresooln 
and American Surety Co 1 

**ifatmaZ«"— Contactor.— Horse feed is 
not within the provisions of a contract- 
or's bond securing payment of labor 
and material men. lb. 

Notes — Collateral, — Sureties on joint and 
several note with principal cannot make 
creditor use collateral in his hands or 
resort first to the principal. Am. 
Mecb. B. <fe L. A. «t. Dunlap et al, . . 69 

Contracts — False representation. — False 
repi-esentations by agent inducing con- 
tract are not a defense in suit thereon 
unless authorized by principal. Dela- 



ware Mer. Co. vs. Knight 



141 



Contract — AgenVs decXarations, — A party 
seeking to enforce a contract, is bound 
by his agent's declaration made at the 

time. Byrod vs. Sweigart 274 

County treasurer's bonds — State tax. — Where 
the sureties on the state bond of a de- 
faulting county treusurer, filed under 
Sec. 84 of the Act of ApHl 15, 1884, 
have been Judicially decided to be liable 
for a certain amount, by reason of his 
failure to pay over the state tax on 
mortgages. Judgments, etc., it follows 
that the sureties on his county bond, 
filed under Sec. 88 of said Act, are 
liable for the balance of his defalca- 
tions, less commissions, etc. Com. to 
use vs. Hershey et al. - • 209 

Same — Breach of condiiion.^The statute 
expressly requiring a county treasurer 
to pay to his successor all moneys in his 
hands and his bond being so condi- 
tioned, an active duty is thereby im- 
posed upon him, and a failure to per- 
form it by immediately paying the 
balance in his hands to his successor 
without awaiting the action of the 
county auditors, is a breach of the 
condition of the bond, lb. 

Same — Laches of commissioners, — The 
sureties of the county treasurer are not 
discharged by the laches or omissions 
of the county commissioners, lb. 

Same — Assignment of breaches, — The Act 
of June 14, 1886, requiring the assign- 
ment of breaches of the bond has no 
application to a suit on the bond of a 
county treasurer, lb. 

Same — Book entries. — Book entries and 
accounts are not the basis of such ac- 
tion and need not be set forth in the 
statement. It is sufficient to set forth 
the sum alleged to be due and a copy 
of the instrument sued upon, lb. 

Same — County auditors,— Bxxit may be 
begun against the sureties on a county 
treasurer's official bond before the 
county auditors have settled the treas- 
urer's accounts, lb, 
PROCEDURE: See Pkacticb. 
PROFANE SWEARING. 

Summary conviction — Appeal, — Appeal 
from a summary conviction for profane 
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swearlDg lies to Q. 8., for trial with- 
out a jary, such case not being a judg- 
ment for a penalty; such appeal should 
only be allowed for ** cause shown.'* 

Com. v». Fasnaoht 48 

Same — Practice, — If proper reason was 
shown in such case for an appeal but 
the appeal was taken to the wrong 
court, the party should be allowed to 
perfect it. lb, 

PROMISSORY NOTE: See Building 
Association; Eyidbncb; Iksurancb 
Judgmbbt; Principal and Surbtt. 

PUBLIC OFFICERS; See Affidavit of 
Dbfbncb; Constablbb; Poor Law 
Pbinoipal and Surbtt. 

RAILRCrnDS AND RAILWAYS: See 
Practicb. 
Damagci — Largest verdict for death. 

Article 8d 

Siding — Injunction — Oity street.— The 
owner of property abutting on a street 
is entitled to an ii^ unction to restrain 
a railroad company and an individual 
from constructing a railroad siding 
longitudinally along said street, higher 
than the establisli^ grade. Zook ««. 

P. R. R. Co 822 

Same. — When in such case under the 
pleadings the right to lay the track at 
grade is not involved, lb, 

RECEIVERS: See Inbxtrancb. 

REPLEVIN: See Evidbncb; Landlord 
AND Tbnant. 
SaUa—Bond — Damagee, — Where, in an 
action of replevin by a vendor against 
a vendee, the chattel taken under the 
writ is replaced by a bond filed by the 
defendant, the right of the plaintiff to 
have possession ol the property remains 
the real issue, and not his right to pur- 
sue the defendant either for its price or 
for damages for any tort committed in 
connection with its purchase on ac- 
count of which the vendor has rescinded 
the sale. If the plaintiff is found to 
have a right to possession his damages 
are the value of the chattel at the time 
of the seizure under the writ and not 
when originally sold with interest. 
Johnson & Co. vs. Groff 97 

RES ADJUDICATA: See Evidence; 
Landlord and Tbnant ; Principal 
AND Surety. 
Extent of rule. — The rule that what has 
once been judicially determined shall 
not again be made the subject of litiga- 
tion extends to every question in the 
proceeding which was legal) ^ cogniz^. 
able, not only to matters wii ch were 
raised but to those which might have 
been raised. City to use of Penn Iron 
Co, vi. Frescoln and America. . Surety 

Co 1 

WTiat constitutes. — In order to sustain the 
plea of defense of res adjudicata there 
must not only be the identity of parties 
but an identity in the issue or subject 
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matter involved, and there must be a 
decision upon the merits. McMichaels 

««. McFalls 898 

ROADS, STREETS AND HIGHWAYS : 
See Railroads and Railways. 

Discretion of court to appoint vimoors. — 
When report and draft show sufficient 
facts to justify appointment of viewers 
to vacate a road. Road in W. Donegal 
Twp 89 

Failure to note improvements — Amend- 
ment — Practice. — Failure to note im- 
prove ments in report of viewers is not 
iucurably fatal and is a subject of 
amendment when objection raised in 
court below; such objection cannot be 
raised in appellate court. 76. 

Practice — Exceptions to report. — Ques- 
tions relating to the adoption of a view, 
review or re-review can be raised only 
upon a rule taken for that purpose, and 
in considering exceptions to the reports, 
the court should look to the record 
alone, and if it be regular, the ezceptions 
should be dismissed. 76. 

Damages— Vacation of street. — In the 
absence of special legislative provision 
for the recovery of damages, a oity is 
not liable for damages for the vacation 
of a street deeded to it by adjoining 
property owners. Sensenig vs. City . 129 

Notice — Married woman. — Notice of view 
given to husband not sufficient notice 
to married woman owner of adjoining 
property. Road in E. Hempfield Twp. 184 

Release of dafiki^M.— Report will be set 
aside when viewers did not endeavor to 
secure release of damages. 76. 

Practice— Seeing premises. — yfh^'a not 
necessary for viewers to walk over 
whole of land covered by proposed 
road. 76. 

C7o«to.— The costs of an original road 
view should be paid by the county, 
although the report is adverse. Road 
in W. Donegal Twp 808 

ConstitutioncU Um — Amendment, — The 
amending act of June 25, 1896, is un- 
constitutional. 76. 

Notice— Variation, — A report of road 
viewers will be set aside where the no- 
tice of the meeting gave a different ter- 
mination from that in the order. Road 
in Manheim Twp 810 

Reports — Termini— Old road. — Viewers, 
reviewers, and re-reviewers must be 
governed by the termini named in the 
original petition and substantially pre- 
serve them, and may reverse the points 
of beginning and ending, but only 
where there is no substantial differ- 
ence in the laying out of the road. 
Road in Ephrata township 881 

Same, — A road can not be located so as to 
begin on and occupy for over fourteen 
hundred feet, a public road pi*eviou8ly 
laid out, before reaching the part to be 
newly laid out. 76. 
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be I RULE IN SHELLEY'S CASE : See Db- 
ue^ cedents' Estates. 

1 RULES OP COURT: See Wills. 
IS: SALES: See Affidavit of Defense; 

Evidence; Replevin. 
n.. Guarantee, — When machine entitled to 
<jet; fair trial under alleged guaranty, al- 

foj thouffh purchaser to decide whether 

^ satisfactory or not. Locher vs, 

Hiemenz 92 

^ F^aud — Evidence, — Insolvency of the 
^ vendee and his knowledge of it at the 

n^ time of a sale are not sufficient alone to 



avoid the sale on the ground of fraud, 
but if additional circumstances are 
proven which tend to show trick and 
artifice and conduct which reasonably 
involved false representation, such 
evidence is sufficient to take the case to 
the inry. Eirk Johnson & Co. vs. 
Groff. ... ....•• .97 

Measure of damages in case of sale of 
article that has no market value. Ar- 
ticle 148 

Conditional contract — Damages, — The 
measure of damages for breach of con- 
tract to deliver g^s is the difference 
between the contract price of the goods 
and the market value at the time and 
place of delivery under the contract. 
Loss of profits can not be recovered. 
Danby & Co. ve, Penn Iron Co. . . . 158 

Fraud — Evidence — Bankruptcy. — Where 
a vendee represented himself as worth 
a stated amount, insolvency and knowl- 
edge of it at the time muJst be actually 
proved and not left to inference from 
amount of debts without shown assets, 
bankruptcy a year before or unim- 
portant misrepresentations. Wilson's 

Adm'rs vs. Bitzer*s trustee 281 

SUBROGATION. 

Decedents^ estates. — Where the owner of a 
piece of real estate against which there 
is a mortgage and a judgment conceded 
to aggregate its full value, conveys the 
property to his Judgment creditor in 
consideration, of the amount of said 
liens, and he marks the liens satisfied, 
but subsequently discovers that his 
grantor had given another judgment 
which was a third lien, and bad trans- 
ferred his interest in his father's estate 
as collateral security therefor, and the 
said grantee thereupon buys this judg. 
ment, and has said collateral trans- 
ferred to him, subsequent transfei'ees 
of said grantor's interest in his father's 
estate cannot by subrogation compel 
said grantee to look to said i*eal estate 
for payment of said third lien and 
appropriate said interest to pay said 
grantor's indebtedness to them. 

Hartz's Estate 25 

SET-OFF: See Decedents' Estates; In- 
surance; New Trial. 
Judgment — Slander — Contract. — A judg. 
ment founded on a contract may be 



set*off against a judgment for damages 
in slander; the power of set-off is not 
by foroe of the statute of defalcation 
but is discretionary, a matter of grace 
founded on principles of equity. Leitz 
vs. Hohman 67 

SHERIFF : See Execution; Voluntary 
Patment 

SLANDER : See Sbt-Off. 
Amendment — Limitations. — An amend- 
ment introducing a new cause of ac- 
tion will not be permitted after the 
statute of limitations has run in favor 
of the defendant. But if the amend- 
ment is merely a re-statement of sub- 
stantially the same cause of action, 
though in a different form, the variance 
in form will not prevent the amend- 
ment. Stoner vs. Erisman 281) 

8<ifne — Innuendo— Province of Court and 
jury. — Whether the language is capa- 
ble of bearing the meaning iMsigned by 
the innuendo is for the Court; whether 
the meaning is truly assigned to the 
language is for the jury. Words are to 
be taken as ordinarily understood by 
the bystanders. lb. 
Reference to chastity. — The epithet 
^* bitch " is a term of opprobrium cap. 
able of a definite reference to chastity, 
boih in the intention of the speaker and 
the understanding of the hearers. lb. 

STATEMENT : See New Trial ; Prac- 
tice. 

STATUTE OF LIMITATIONS: See 
Decedents' Estates ; Practice ; 
Slander. 

STATUTES: See Acts op Assembly; 
Constitutional Law ; Construc- 
tion. 

STOCK: See Banks and Banking. 

STREETS: See Roads, Strbsts and 
Highways. 

SUMMARY CONVICTION : See Justice 
OP THE Peace ; Propane Swearing. 
Appeals — Penalties.^ kot of April 17, 
1876, is unconstitutional so far as it 
relates to appeals to C. P. in suits for 
penalties. Com. vs. Fasnacht .... 48 

SUMMONS: See Constable; Justice of 
THii Peace; Practice. 

SURETYSHIP: See Principal and 
Surety. 

TAXATION : See Criminal Laws; De- 
cedents' Estates; Principal and 
Surety, 
]LEGRAJPH AND TELEPHONE 

COMP.xNIES. 
Damages for cutting trees— Verdict.— In 
an act^n against a telephone company 
for ds^,,)ges for cutting trees, the meas- 
ure of damages is the difference be- 
twe^en the market value of the whole 
property l^efore the cutting and after 
the cutting; when verdict not exces- 
sive. Qarber vs. Telephone Co, , . . 878 
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B:>u)&r of munieipality to regulate. — A mu- 
nioipal corporation oan under its police 
power exercise the right to impose rea- 
sonable conditions and regulations 
upon the enjoyment of the power pos- 
SMsed by telephone companies in the , 
use of its streets for its poles and wires. 
Welcher m. Telephone Co 401 

Electric ligTU poles— Agreement for uee of 
by agent of telegraph company — Injunc- 
tion. — Where the employee in charge of 
the erection of a telephone line through 
the streets of a borough made an agree- 
ment with the individual owner of an 
electric light plant whereby the tele- 
phone company secured advantageous 
places on the street lor its poles by tak- 
ing out the electric light poles and 
stringing the electric light wires, cross 
arms, etc., on the telephone poles, it 
will be enjoined from subsequently re- 
moving from its poles the electric light 
wires and cross arms until it replaces 
the electric light poles and fixes said 
wires, etc., thereon. lb, 
TREES: SeeTsLBPHONB and Telegraph 

Companies. 
TRESPASS : See New Trial. 
TRUSTS AND TRUSTEES. See De- 
cedents* Estates: Eyidenoes; Bxe- 
cution; Judgment; Lunacy; Wills. 

Commission, — Trustees will be allowed a 
commission greater than five per cent, 
of the income if services justify it. 
6precher*s Estate 88 

Care of funds, — Trustee must not use 
trust funds in his own business for how- 
ever short a time. Jb, 

Trust deed — Incorporation, — When under 
a deed in trust to an unincorporated 
Society of Jews of land for cemetery 
purposes, an incorporated Jewish con- 
gregation succeeding said society can 
exercise said trust although no trustees 
were formally appointed to succeed the 
original grantees. Shaarai Shomaym 
Congregation vs. Moss 177 

Husband and wife — Execution, — A trus- 
tee, who by agreement with a husband 
holds property for the use of a wife, 
cannot be held responsible for the loss 
of it, when it is taken in execution for 
a debt of her husband, for which it is 
legally liable. Guhl v«. Frank ... 249 
UNINCORPORATED ASSOCIATIONS: 

See Injunction; Labor Unions. 
VENDOR AND VENDEE: See Sales. 
VERDICT: See Interest; Practice; 
Telegraph and Telephone Com- 
panies. 
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Largest verdict for injury causing death. 

Ai*tiole 83 

VOLUNTARY PAYMENT. 

Execution — Judgment — Mortgage, — Money 
voluntarily paid on a claim of right 
where there has been no mistake of 
fact, cannot be recovered on the ground 
that the party sup[>08ed he was bound 
in law to pay when in truth he was not, 
even though the claimant had resorted 
to legal process to enforce his claim. 
Com. B. & L. A., v«.8troh 128 

Same, — Money paid to sheriflf under mis- 
take of law can not be recovered back. 
Eberley's adm'x %s. Shirk 297 

"Witmer vs, Fi-ey 291 

WAIVER : See Contract; Justice op 

Peace* Loaches 
WATER COMPANIES: See Evidence. 

Boroughs— Contract,— Th^ remedy pro- 
vided by clause 7, Section 84 of the 
Act of April 29, 1874, does not prevent 
the defendant from alleging that the 
plaintiff failed to perform its contract 
in a suit by a water company against a 
borough to recover under a contract to 
supply water to the borough. The 
Act of 1874 refers only to complaints 
by citizens of a municipality. Bphrata 

water Co., vs, Ephrata boro 149 

WEBSTER. 

Last words of Webster. Article .... 128 
WIDOW: See Decedents' Estates; Ex- 
emption; Wills. 
WILLS: See Decedents* Estates; Deeds. 

Iseue decisavit vet non^Evidence— Rules of 
Court — Issue should not be awarded 
when testimony insufficient to warrant 
a verdict against the wife ; Rules of 
court require form of issue to be set 
forth in petition; when answer to peti- 
tion suilScient to prevent granting of 
issue. Metzler's Est-ate 21 

Construction — Life interest of tcidow — 
Trust.— Where will gives <*us^and in- 
come " of all the estate to the widow 
for life the balance will be awarded to 
the executor as trustee for widow. 
Good's estate 88 

Constructionr-lncomc-^A clause in a will 
giving the rents and incomes of the 
testator's real estate until sold to his 
widow covers the income from wood 
and coal lands in which the testator 
was interested and which were incapa- 
ble of producing income save by the 
sale of timber and leasing coal rights. 

FahncHtock's Estate 118 

WITNESS: See Affidavit op Defence; 
Practice. 



£,. IM. 



■)■■ 



Digitized by 



Google 



Digitized by 



Google 



Digitized by 



Google 



Digitized by 



Google 



Digitized by 



Google 




d by Google 



